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PREFACE 


TO  TOMLINS'  FIRST  EDITION. 


The  Utility  of  a  Dictionaiy,  containing  not  only  a  de- 
finition and  explanation  of  the  terms  used  in  the  sci- 
ence of  the  English  law,  but  also  a  general  summary 
of  tlie  theory  and  practice  of  the  law  itself,  having  been 
so  fully  evinced  by  the  success  of  ten  editions  of  die  wovk 
on  which  the  volumes  here  presented  to  the  reader  are 
founded ;  any  obsen  ations  upon  that  subject  woidd  be 
superfluous  :  something,  howe\  er,  is  requisite  to  intro- 
duce the  foUov.  ing  sheets  ;  as  due  both  to  the  proprie- 
tors and  the  editor  of  tliis  General  Law -Dictionary ; 
which  is  offered  to  the  attention  and  patronage,  not  only 
of  the  profession,  but  of  all  who  wish  to  obtain  a  know- 
ledge of  the  duties  imposed  upon  them,  and  the  rights 
secured  to  them,  by  the  laws  of  their  country. 

It  is  now  more  than  four  years  since  the  proprietors 
of  Jacolfs  Law -Dictionary  (the  last  edition  of  which 
was  published  in  the  year  1782)  applied  to  the  present 
editor,  to  prepare  the  work  for  republication.  This  he 
very  cheerfuily  undertook  ;  imagining  at  first  that  no- 
thing more  could  be  required  than  to  employ  his  atten- 
tion on  sucli  statutes  and  reports  as  the  course  of  time 
had  produced  since  that  edition ;  little  av.'are  that  a  tho- 
rough re^■isal  of  the  whole  had  become  absolutel)''  nc- 
cessarj-,  from  the  numerous  improvements  in  our  hiw ; 
which  had  b}'  no  means  been  sufficiently  attended  to, 
either  in  that,  or  even  in  the  preceding  edition. 

A  cursory  perusal  of  Jacob''s  Dictionary  soon  con- 
vinced the  writer,  that,  to  render  the  work  really  useful 
to  the  profession  and  the  public,  in  the  present  state 
of  the  law,  much  labour,  time,  and  study  must  be  em- 
ployed; that  unremitting  diligence  alone  could  collect 
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and  digest  the  materials  for  such  a  compilation ;  and 
that,  strictlj-  keeping  in  v  ew  Jacofs  original  plan,  it 
would  demand  some  judgment  so  to  aiTan^e,  smiplify, 
and  methodize  the  information  obtiiined,  as  to  preserve 
the  general  character  of  the  work,  and  yet  to  introduce 
every  proper  correction  and  improvement. 

To  this  task,  then,  he  seriously  applied  himself.  He 
firs*  carefull}'  examined  the  text,  as  it  stood  in  the  tetith 
edition.  Here  he  fou;id  much  sound  learning  on  the  ori- 
gin and  antiquity  oi  our  law,  defaced  with  unskilful  in- 
terpolations :  innumeiable  statutes,  long  repealed,  de- 
tailed at  large  as  existing  laws  :*  tlie  other  statutes 
quoted  throughout  the  work,  (by  continued  errors  of  the 
press  through  various  editions,)  incorrectly  cited  :  except 
in  some  few  instances,  a  want  of  method,  and  poverty  of 
language,  pervading  the  whole  body  of  the  \vork :  and 
the  improvements  of  our  law,  during  the  last  thirty 
}-ears  and  more,  either  wholly  passed  over,  or  very  super- 
ficially noticed. 

His  next  step,  therefore,  w-as  to  correct  the  errors 
which  appeared.  Solely  to  perform  this  was  a  long  and 
tedious  labour.  Every  statute  quoted  has  been  ex- 
amined ;  aiid  it  is  by  no  means  an  exaggeration  to  say, 
X\mmany  thousand  errors,  in  this  paiticular  alone,  have 
been  detectt  d  and  amended.  To  erase  whatever  was  su- 
perseded or  contradicted  by  modern  laws  or  determina- 
tions, was  next  requisite.  And  when  thus  much  was 
performed,  a  vast  void  remained,  to  be  filitd  up  with  a 
summaiy  of  the  state  of  the  law,  as  at  present  existing. 

In  many  instances,  where  the  law  relative  to  one  svib 
ject  was  scattered  through  the  book,  the  Avhole  h  is  been 
brought  together  under  a  single  tide,  consolidated  re-ar 
3;angcd,  and  enlarged ;  and  the  proper  references  made 
from  title  to  title.f    In  some  few  others,  it  was  found 
convenient  to  remove  the  whole  of  a  title,  as  it  stood  in 
the  former  wor..;  and  to  supply  its  place  by  a  nexv  abridsr- 
inent  of  the  law  on  tnat  particular  subject.^    In  no  cas^ 
however,  has  any  alteration  been  made,  witliout  mature 

*  Titles  Highways,  Turnfiikcs,  and  others 
.rl,nr'f>  Homicide,  Murder,  Mamlau^^htcr,  jr^ 

i  liankriifu.  Hill  of  Exchange,  Highr-'ays,  U'Uh,  err. 
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consideration,  and  a  sincere  wish  for  the  improvement 
of  the  work,  and  the  instruction  of  the  reader. 

In  the  next  place,  the  editor  considered  himself  called 
upon  to  introduce  many  new  titles ;  some  on  the  ori- 
gin and  anticjuit}-  of  our  law  ;*  and  several  connected 
with  the  commercial  concerns  of  the  coimtry;-]-  which 
had  for  the  most  part  been  entirely  omitted,  or  at  best 
vexy  sliglitly  referred  to,  by  Jacofj  or  his  continiratoi's. 
These  additions,  it  is  believed,  do  not  make  less  than 
one  fourth  part  of  the  present  volumes. 

To  enable  himself  to  perfect  the  plan  which  his  mind 
soon  formed,  in  the  order  above  stated,  the  editor  has 
applied  to  all  such  publications  as  seemed  more  imme- 
diately adapted  to  his  purpose. 

The  stiUutes  hiwe  been  perused  with  peculiar  care  and 
diligence  :  almost  ;;I1  which  are  material,  even  to  the  end 
of  the  session  of  parliament  in  1796,  are  introduced; 
and  throughout  the  work  it  is  believed,  that  none  are  omit- 
ted to  be  noticed  which  parsed  before  the  thirty-tlilrd 
year  of  the  present  reign.  The  long  time  which  the  Dic- 
tionaiy  has  taken  in  going  through  the  press,  has  there- 
fore, it  is  hoped,  on  the  \\'hole,  operated  rather  to  the  be- 
nefit than  the  prejudice  of  all  who  may  have  occasion  to 
consult  it. 

To  the  excellent  series  of  modern  term  reports  in  the 
courts  of  JVestminster-Hall,  which  have  apptared  within 
the  last  ten  3'ears  ;  to  the  various  new  editions  of  former 
reports,  and  other  law  books  of  long  established  reputa- 
tion; in  alluding  to  which,  it  would  be  injustice  not  to 
particularize  the  Coke  upon  Littleton.,  Peere  Wtlliams's 
Reports,  and  Hawkins's  Pleas  of  the  Croivn :  togctlier 
M'ith  many  other  smaller  volumes  well  deserving  notice, 
as  including  systems  of  particular  branches  of  the  law ; 
to  all  these  recourse  has  been  had ;  and  the  information 
contained  in  them  has  been  applied  to  the  present  purpose, 
with  a  c.;re  and  attention  which,  the  editor  trusts,  have  not 
been  totally  fruitless. 

But  above  all,  the  Commentaries  of  the  learned  Black- 
stone  have  been  fully  and  freely  applied  to,  and  the  most 
material  parts  of  them  adopted ;  sometimes  abridged ;  but 

*  Tenures,  isfc. 

^East-India  Com/iamj,  J^avigation  Acta.  Insximncc,  Isfc.  ijjc. 
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more  frequently  enlarged  by  additions  from  the  various 
sources  above  alluded  to.    The  edition  last  published 
has  been  used,  M'henever  the  term  of  its  publication  al-J 
lowed;  and  many  of  die  new  notes  there  introduced  have 
been  added  to  the  mass  of  modern  intelligence  here  pre-] 
sented  to  tlie  reader. 

\Vhene\'er,  in  consulting  any  of  the  above  authorities, 
the  writer  of  this  had  occasion  to  question  or  differ  from 
the  positions  there  laid  down,  he  intended  to  sbite  his  dig- 
scnt  with  modesty  and  candour.  To  error  every  author 
is  liable  ;  opere  m  longo  fas  est.  Many  mistakes  have 
been  silently  corrected  in  all  the  books  considtcd  on  this 
occasion.  The  editor  seeks  only  that  indulgence  which 
he  has  bestowed,  with  a  liberality  more  unbounded  than 
can  well  be  imagined. 

Systematical  rules,  and  their  exceptions,  seem  in  gene- 
ral of  more  consequence  than  a  multiplied  variety  of  cases. 
Rules  give  the  effect  of  cases,  without  die  tcdiousncss  of 
their  detail.  It  has  been  said  by  a  very  eminent  lawyer, 
"that  precedents  are  frequently  rather  apt  to  confound; 
that  every  case  has  its  own  peculiar  circumstances,  and 
therefore  ought  to  stand  on  its  own  bottom."  On  this 
maxim  chiefly  are  all  the  additions  to  the  M  ork  compiled, 
and  the  whole  re-digested.  The  deviations  from  it,  where 
they  still  occur,  have  frequently  arisen,  rather  from  a  de- 
ference to  the  names  of  former  editors,  and  from  a  de- 
sire of  not  making  alterations  ivhich  might  be  thou"-ht 
merely  capricious,  than  from  a  conviction  of  the  neces- 
sity or  propriety  of  such  a  mode  of  compilation. 

The  principle,  therefore,  of  this  Dictionary,  thus  cii- 
larged  and  impro\  ed,  is  to  convey  to  the  uninformed  a 
competent  general  knowledge  of  everj-  subject  connected 
with  the  LAW,  trade  and  gove'rnment,  of  these 
kingdoms  :  to  show  the  origin,  foundation,  progress  and 
present  state  of  our  policy  and  jurisprudence.'  In- 
formation of  this  nature  must  interest  every  manxDf  libe' 
ral  education  in  whatever  sphere :  to  magistrates  whe' 
ther  superior  or  subordinate,  it  will  be  found  parti'cularlv 
useful:  hy  laxvyers  it  will,  doubtless,  be  applied  to  • 
a  digest  of  learning  previously  obtained ;  and  an  inde? 
to  fin-thcr  inquiries  on  the  theory  and  practice  of  our  la 
in  all  its  various  branches. 

In  endeavouring  to  complete  an  luidcitaking  of  suQb 
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lengtli  and  importance,  the  editor  is  fully  conscious  that 
many  eiTors  and  inadvertencies  must,  even  yet,  have 
escaped  ;  omissions,  he  hopes,  there  are  now  but  few ;  and 
for  the  inconsistencies  which  must  inevitably  appear,  he 
relies  for  pardon  on  the  good  sense  of  all  who  are  com- 
petent to  judge  on  a  work  so  multifarious  and  extensive. 

It  was  impossible  to  enter  into  the  great  variety  of  sub- 
jects conUiined  in  these  volumes,  without  being  occasion- 
ally led  into  observations,  which  apply  rather  to  the  sys- 
tem of  politics,  and  the  general  theory  of  government, 
than  to  the  confined  question  of  law.  This  license  was  ne- 
cessarily taken  by  former  editors  of  Jacob;  and  was 
used,  to  some  extent,  by  Coxvell  in  his  Interpreter. 

The  true  interest  of  nations  would  best  be  consulted 
by  preserving  the  greatest  harmony  between  those,  whom 
it  seems  to  be  the  business  and  the  pleasure  of  political 
(at  least  of  party)  writers,  "  more  studious  to  divide  than  to 
unite"  to  set  at  variance.  Government  has  no  rights, 
and  the  people  have  no  duties,  inconsistent  with  the  true 
welfare  of  each  other  :  the  reciprocal  conditions  of  their 
friendship  and  seciulty  maybe  comprised  in  two  words; 
PROTECTION  and  OBEDIENCE.  It  has  bccn  the  Constant 
wish  of  the  editor,  in  compiling  the  following  sheets,  to 
place  in  die  strongest  light  every  argument  and  decision 
which  may  tend  to  show,  what  care  the  laws  and  consti- 
tution of  Great  Britain  have  progressively  taken  to  enforce 
both  those  principles,  and  to  guard  Britons  against  the 
fatal  consequences  which  must  attend  a  violation  of  either. 

The  indulgence  of  the  reader  is  yet  a  little  longer  re- 
quested, to  a  few  words,  which  the  editor  hopes  to  be 
excused  for  stating  respecting  himself. 

Anxious,  from  very  early  youth,  to  become  a  member 
of  the  profession  to  which  he  has  the  honoiu-  to  belong, 
it  was  his  misfortune  to  be  compelled,  by  certain  unto- 
ward circumstances,  to  enter  into  that  profession,  and 
into  life,  prematurely  ;  without  either  education  or  expe- 
rience sufficient  to  enable  him  to  perform  the  duties  im- 
posed upon  him  by  such  a  situation.  He  very  soon  per- 
ceived his  deficiencies,  and  endeavoured  to  supply  them 
bv  diligent  study  and  observation.  A  few  years  brought 
him  near  the  point  at  which  he  aimed :  but  at  the  mo- 
ment when  assistance  was  most  wanted,  he  was  disap- 
[pointed  of  receiving  it;  through  his  own  neglect,  in 
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omitting  to  ajjply  to  those  who  were  really  capable  and 
desirous  to  have  aftbrded  it.    He  retired,  for-  a  while, 
from  his  piiblie  practice  at  the  bar ;  and  betook  him- 
self to  more  silent,  but  not  less  laudable,  employments. 
He  found  friends ;  where  indeed  he  least  expected  them  I 
He  has  since  succeeded  in  life  beyond  his  merits, 
almost  beyond  his  hopes.    His  former  literary  efforts 
ha\'e  not  been  thought  wholly  iinv\'ortiiy  approbation  ; 
on  the  present  he  rests  with  somewhat  more  confidence, 
though  with  no  small  portion  of  fear ;  since  his  future 
fate  and  pursuits  may  depend  on  its  success.    On  the 
candour  of  the  public  (more  pai  ticularly  of  the  profes- 
sion) he  relies ;  and  whetlier  he  shall  retain  the  pen,  or 
resume  tlie  go\vn,  in  public  or  in  private,  it  shall  be 
his  unceasing  study  to  deserve  that  encouragement, 
which  seldom  fails  to  await  on  well-meant  endeavours, 
and  honourable  e^xertions. 

T.  E.  TOMLINS. 

OOCTOllS'-COMMONS, 

Jun.  23,  1707. 


ADVERTISEMENT 

TO  TOMLINS'  SECOND  EDITION. 


IN  the  Preface  to  the  former  Edition  of  this  Work, 
published  by  the  present  Editor  in  the  year  1797,  the  er- 
rors and  deficiencies  of  preceding  Editions  of  the  Law- 
Dictionary,  founded  on  that  originally  compiled  by  Giles 
Jacob,  were  very  fully  pointed  out;  as  also  the  method 
pursued  in  amending  those  errors,  and  supplying  those  de- 
ficiencies :  these  it  would  be  iiseless  here  to  recapitulate. 
The  Work,  as  then  published,  has  met  with  much  indul- 
gence and  encouragement :  The  new  impression  now  call- 
ed for  is  improved  by  the  addition  throughout  of  the  Sta- 
tutes to  the  end  of  the  Session  of  Parliament  46  Geo.  III.; 
and  in  all  instances  where  it  was  possible,  the  Acts  passed 
during  the  time  the  Work  was  in  the  press,  as  late  as  those 
of  48  Geo.  III.  have  been  noticed:  Such  modern  decisions 
of  the  Courts  of  Law  and  Equity  have  also  been  inserted 
as  appeared  to  be  of  importance  in  explaining  or  elucidating 
the  general  System  of  Law,  or  any  of  the  particular  Sub- 
jects treated  of. 

The  Dictionary  has  hitherto  been  confined  to  the  Defi. 
nition  of  the  Terms,  and  the  History  of  the  Principles  and 
Practice,  of  the  English  Law.    The  Law  of  Scotland, 
in  its  Terms,  arid  in  many  of  its  Principles,  differs  materi- 
ally from  that  of  England.    Into  Ireland  the  Doctriries  of 
the  Common  Law  of  England  were  early  introduced ;  and 
many  of  the  provisions  of  English  and  British  Statutes  have 
been  from  time  to  time  extended  to  Ireland  by  Acts  made 
in  the  Parliaments  held  there.   The  Legislative  Union  be- 
tween England  and  Scotland,  which  took  place  at  the 
beginning  of  the  eighteenth  Century,  arid  that  between 
Great  Britain  and  Ireland,  which  distinguished  its  close, 
seem  to  call  for  information  how  far  the  Laws  and  Sta- 
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tutes  of  the  various  parts  of  the  United  Kingdom  agree 
■with  each  other.  As  the  first  step  for  the  purpose  of  af- 
fording such  itformation,  many  of  the  Terms  of  the  Law 
of  Scotland  have  been  inserted  in  these  Volumes ^  with  such 
explanations  of  them  as  it  was  in  the  power  of  the  Editor 
to  afford,  from  resources  not  very  extensive :  The  imme- 
diate effects  also  produced  by  the  respective  Unions,  to- 
gether with  instances  in  which  the  Laws  now  in  force  in 
Scotland  or  Ireland  accord  with,  or  differ  from,  those  of 
England,  have  been  occasionally  stated  and  explai?ied. 

T.  E.  T. 

Hilary  Vacation, 
1809. 


A  MODERN  LAW  DICTIONARY, 

CONTAINING 

THE  PRESENT  STATE  OF  THE  LAW 
IN  THEORY  AND  PRACTICE ; 

WITH 

A  DEFINITION  OF  ITS  TEKMS,  AND  TIIE  HISTORY  OF  ITS 
RISC  AND  PROGRESS. 


ABA 

A  B,  From  the  word  abbot,  in  the  beginning  of  the  name  of  any  place, 
shows  tliat  probably  it  once  belonged  to  some  abbey  ;  or  that  an  abbey 
was  founded  there.  liloutit. 

ABACOT.  A  cap  of  state  wrought  up  in  tlic  form  of  two  crowns ; 
worn  by  our  ancient  Biitish  kings.    C/iron.  jliigt.  1463.  S/uim.  Gioss. 

ABACTORS,  ebaclorce  ab  abigendo.l  Stealers  and  drivers  away  of 
cattle  by  herds,  or  in  great  numbers.  Cowct. 

ABACUS.  Aiithmetick  :  from  the  abacus,  or  table  strewed  with 
dust,  on  which  the  ancients  made  their  characters  and  figures.  Coml. 
Du  J'Wme.  Hence 

ABACISTA.    An  Arithmetician.  Camel. 

ABANDUM,  abandonum,'^  Any  thing  sequestered,  proscribed  or 
abandoned.  jiba»don,  i.  u.  in  bamittm  res  niista  ;  a  tliiiig  bcjincd  or  de- 
nounced as  forfeited  and  lost ;  from  whence,  to  abandon,  desert,  or  forsake 
as  lost  and  gone.    Sec  Title  Insurance. 

ABARNAKE,  [mm  Sax.  Marian.'^  To  discover  and  disclose  to  a  ma- 
gistrate any  secret  crime.    Leg.  Canuti,  c.  10.t. 

ABATAMENTUM.  An  entry  by  interposition.  I  Inst.  277.  See 
tlie  succeeding  articles. 

TO  ABATE,  from  the  Fr.  Mattre.']  To  prostrate,  break  down,  or 
destixiy  ;  and  in  law  to  abate  a  castle  or  fort  is,  to  beat  it  down.  Old  jVat. 
Jlr.  45.  Stat.  fVestm.  1.  c.  17.  jibattrc  maiscm,  to  ruin  or  cast  doWTi  a 
house,  and  level  it  with  the  ground  ;  so  to  abate  a  nuisance  is  to  destroy, 
remove,  or  put  an  end  to  it. 

To  abate  a  writ,  is  lo  defeat  or  overthrow  it,  by  showing  some  error  or 
exception.  Brit.  c.  48. — In  the  statute  de  cvnjunctim  feoffatis,  it  is  said 
the  writ  shall  be  abated;  i.  e.  disabled  and  overthrown.  Stat.  31  £,.  I.  1. 
Vol.  1.  A 
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ABATEMENT.    For  its  least  usual  meanings  see  the  two  preceding 

"to'its'  present  most  general  signification  it  relates  to  writs  or  plaints; 
and  means,  the  quashing  or  destroyinp;  the  pbinuil 's  writ  or  plaint. 

A  PUa  in  Abatmeni  is,  a  plea  put  in  by  the  defendant,  m  winch  lie 
shews  cause  to  the  court  why  he  should  not  be  impleaded  or  sued  ;  or  il 
implcsded,  not  in  the  mMincr  and  form  he  then  is :  therefore  praying  that 
the  writ  or  pUuiit  mav  abate ;  that  is,  that  the  suit  of  the  plamuff  may 
for  tliat  time  cease,  'l  Jmt.  P.  JV.  B.  115.  Covid.  GM. 

IT.  C.  P.  186:  Ti  rmsdc  Ley.,  1. 

On  this  subject  shall  be  considered 

I.  TJie  various  Pttas  in  Matemcnt. 

1 .  To  the  Jurisdiction  of  the  Court. 

2.  To  the  Person  of  the  PliUiitiff. 

a.  Outlawry. 

b.  Excommunication. 

c.  Alienage. 

d.  Attaint ;  and  other  Pleas  in  Abatement. 

3.  To  the  Person  of  the  Defendant. 

a.  Privilege. 

b.  Misnomer. 

c.  Addition. 

4.  To  tlie  W'vii  and  Action. 

5.  To  the  Count  or  Declaration. 

6.  On  Account  of  ;  <i.  The  Demise  of  the  King. 


tl.  The  Timr  and  Maimer  of  lilcadlng in  AbtttemrnI ;  and  herciaaf 
pifuding  in  Jjar  or  Abatement. 

III.  The  Judgment  in  Abatement.  ^ 

I.  1.  The  courts  of  rrc«imn«fr  have  a  supcruitcndcncy  overall  other 
courts,  and  may,  if  ihcy  exceed  their  jurisdiction,  restrain  them  by  pro- 
hiliition  ;  or,  if  llicir  proceedings  arc  erroneous,  may  rectify  them  by 
Wilts  of  error  and  false  judgment.  Nothing  shall  be  intended  within 
tlic  jurisdiction  of  an  inferior  court,  but  what  is  expressly  alleged;  so 
that  where  an  action  on  promise  is  brought  m  such  inferior  court,  not 
only  the  promise,  but  the  consideration  of  it,  (i.  r.  the  whole  cause  of  ac- 
tion,) must  be  alleged  to  arise  within  that  jurisdiction ;  such  inferior  courts 
being  confined  in  their  original  creation,  to  causes  arising  witliin  tlie  ex- 
press limits  of  their  jurisdiction  ;  and  therefore  if  a  debtor  who  has  coit- 
tractcd  a  debt  out  of  such  limited  juris^clion,  comes  witliiii  it,  yet  he  can- 
not be  sued  there  for  such  debt. 
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There  ai-e  no  picas  lo  ihc  jurisdiction  of  the  courts  at  Tt'cstmiiMcr  in 
transitory  actions,  unless  the  pluintifl"  by  liis  dcclaraiion  sliews  tliut  the 
cause  of  iiciion  iiccrut-d  within  a  county  |mlatinc,  or  it  he  between  llie 
scholars  of  Oxford,  or  Cumbridgv.  i  Iiisi.  213.   I  Sid.  103. 

There  is  a  difl'ci  encc  between  a  franchise  to  dcniaml  conusance,  and  a 
franchise  uH  hrcve  donu'iti  rrgiti  non  currii.  For  in  the  fifsl  ca«c  the  te- 
nant or  defcndiuit  sh:Jl  not  plead  it,  but  the  lord  of  the  franchise  must 
demand  conusance ;  but  in  the  oilier  case  the  dcfendait  must  plead 
it  to  the  writ.  4  Inat.  ^22^.  See  Titles,  Franc/ihr,  C'j'I usance,  Cuunltj 
J^atatine. 

Where  a  franc liisc,  cither  by  letters  patent  or  prescription,  hath  a  privi- 
lege of  holding  pleas  within  their  jurisdiction,  if  the  courts  at  ll'ntmij:- 
tier  intrench  on  their  privileges,  they  must  demand  conusance  ;  thai  is, 
desire  tliai  the  cause  may  be  determined  before  them  :  for  the  defciidaiit 
cannot  plead  it  to  tlie  jurisdiction.  And  the  reason  is,  because  when  a 
defendimt  is  arrested  by  the  king's  writ,  within  a  jurisdiction  where  the 
king's  writ  doth  not  run,  he  is  not  legally  convened,  and  therefore  he  may 
plead  it  to  the  jurisdiction  ;  but  the  creating  «  tiew  franchii,c  does  not  hin- 
der the  king's  writ  fi'om  running  there  as  before,  but  only  grants  juiisdic- 
lion  to  the  lord  of  the  liberty.  Jlacon*s  Mr.  Title  Courts.  (D.  C>.) 

If  the  court  has  not  a  general  jurisdiction  of  the  subject,  the  defendant 
musi  lilrad  to  the  jurisdiction,  for  he  cannot  take  advanttige  of  it  on  the 
general  issue.  And  in  every  plea  to  the  jurisdiction  another  jurisdiction 
must  be  stated.    Con'/i.  172. 

The  pleas  to  the  jurisdiction,  are  either  tliatthe  cause  ofaclion,  or  the 
person  of  the  pally,  is  not  the  object  of  the  jurisrjclion  of  the  court ;  of 
the  fwst  sort  are  pleas  that  the  land  is  held  in  ancient  demesne,  or  that  the 
cause  of  action  arose  in  the  County  Pahtine,  or  within  the  Cinque  Forts, 
or  other  inferior  coints,  having  peculiar  local  jmisdiction.  Of  the  latter 
sort  is  the  plea  of  Prii  ileg!' ;  but  which  is  gerierally  considered  rather  as 
a  plea  to  the  person  of  the  defendant.  See  this  Dictionary  under  those  titles ; 
and  /lost.  Division  3.  a.  of  the  present  head.  ^ 

2.  a.  Outlimry  may  be  pleaded  in  abatement,  because  the  plamtiff 
having  refused  to  appear  to  the  process  of  the  law,  thereby  loses  its  pro- 
tection ;  but  this  Ls  only  a  disability  till  the  outlawiy  is  reversed,  or  lill 
he  has  obtained  a  charter  of  pardon.  1  Inst.  128.  Lit.  §179.  Dy.  33. 
222.  .4as.         Br.  jXonability,  25. 

This  disability  is  only  pleadable  when  the  phiintiff  sues  in  his  owr  rit;ht  ; 
for  if  he  sues  in  anter  droit  as  executor  or  administrator,  or  as  mayor  with 
his  commonalty,  outlawry  shall  not  disable  him  ;  because  the  person 
or  body  whom  he  represents  has  the  privilege  of  the  law.  When  the 
plaintiff  bruigs  a  writ  of  error  to  reverse  an  outlawiy,  the  outbwrj' in  that 
suit  or  in  any  other  shall  not  disable  him.  The  outlawiy  itself  must  not 
oe  an  objection,  for  that  would  be  exce/iiio  ejnHdem  rei  cujus  /letitur  tUx- 
toluiio  ;  and  if  a  man  were  outlawed  at  several  men's  suits,  and  one  should 
be  a  bar  to  another,  he  could  never  revci-su  any  of  them.  I  Inst.  128. 
Doci.  I'lae.  396,  7. 

When  outlawiy  is  pleaded  in  abatement,  the  plaiiitifi' shall  not  reply  thai 
the  outlawiy  is  erroneous,  for  it  is  good  till  reversed.    I  Lutiv.  36. 

As  to  tlic  time  and  manner  of  pleading  outlawiy,  sec  /lost,  under  Di- 
vision II.  of  this  Title  :dbarentent. 

Outlav^  i^  in  a  county  palatine  cannot  be  pleaded  in  any  of  the  courts  of 
Wealminster,  for  the  plaintifi'is  only  ousted  of  his  laww///:/;/  that  jurisdic' 
lion.    Gilb.  Hist.  C.  I'.  200.  fitz.  Coron.  233.    It  has  been  suggested, 
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but  sorely  without  reason,  lhal  ouUawry,  in  tlic  county  palatine  of  iaica*- 
ier,may  be  pleaded  ill  the  courts  of  IVesmmsU  r ;  bec;iuse  tliat  county 
was  erected  by  act  of  parliament  ill  the  time  of  £.  111.  whereas  those  of 
CJieelcr  wdJUur/Mm  iue  by  prescription.  12.  A.  16.  JJoct.  flac. 
SS6. 

*.  A  person  excammumtated  is  disabled  to  do  any  judicial  act ;  as  to 
prosecute  any  action  at  law  ;  (though  he  may  be  sued ;)  be  a  wimess,  &c. 

Excommimkalion  is  a  good  plea  even  to  an  executor  or  admnustrator, 
though  they  sue  in  auicr  droit ;  for  an  excommunicated  person  is  exclu- 
ded from  the  body  of  the  church,  and  is  incapable  to  lay  out  the  goods  of 
the  deceased  to  pious  uses :  also  it  is  one  of  the  effects  of  excommiimca- 
tion,  that  he  cjumot  be  a  prosecutor  or  attorney  for  any  other  person,  and 
therefore  cannot  represent  llic  deceased.  1  Inst.  134.  43  E.  III.  13. 
ThH.  II. 

But  in  an  action  brought  by  officers  w  ith  their  coiiwration,  the  defend- 
ant shall  not  plead  excommunication  in  the  officers ;  because  a  coiliora- 
lion  cannot  Lc  ixconiniunicated  as  such  ;  and  they  sue  and  answer  by 
attorney.    Th  l.  11.  30  E.  111.  4.  1  Inst.  134.  4  Inst.  340. 

Excomniuiiicatioii  is  no  plea  in  a  ijui  tarn  action  ;  the  statute  giving  the 
informer  aliility  to  sue.    12  Co.  61. 

When  excommunication  is  pleaded  in  the  plaintiff,  he  shall  not  reply 
that  he  has  appealed  D-oni  the  sentence ;  for  it  is  in  foi-ce  until  repealed, 
and  whilst  it  is  in  force  he  cannot  appeal-  in  any  of  the  courts  of  justice  ; 
but  he  may  reply  that  he  is  absolved,  for  then  his  disability  is  taken  away. 
Bro.  Excom.  3.  3  Buki.  72.  20  //.  VI.  25.  Roll.  226. 

When  prohibition  is  brought  against  a  bishop,  and  he  pleads  excommu- 
nication against  the  plaintiff,  and  m  tlicexcommimication  there  is  no  cause 
thereof  shewn,  this  is  not  a  good  plea ;  for  in  such  case  it  will  be  intended, 
tlial  the  excommunication  was  for  endeavouiing  to  hinder  the  bishop's 
proceeding,  by  application  to  the  temportil  court;  and  if  such  excommu- 
nication were  iJiowed,  it  would  destroy  all  prohibitions.  Thel.  10,  II. 
28  E.  III.  27.  8  Co.  68. 

c.  Alienage  is  a  plea  ui  abatement,  now  discouraged  and  but  seldom  used ; 
tlie  following  however  appeals  to  be  still  law  on  the  subject. 

It  may  be  pleaded  in  abatement,  in  an  action  real,  personal  or  mixed, 
that  the  demandant  or  plaintifl'is  an  alien,  if  he  be  an  alien  enemy;  and 
in  an  action  real  or  mixed,  thai  he  is  an  alien,  though  he  be  in  amity, 
lim  i;  ; ;  rhr  n  personal,  it  is  no  plea  that  he  is  an  alien  if  he  be  in  amity. 
I  '  -hi.  Ent.  II.  y  E.  IV.  r.  IWv.  198.  1  BuUt.  154.  Bro. 

'I'i.  But  sec  1  /.rf. /v'u.ym.  282. 

W  l.cu-  the  defendi.iit  jilcads  tli;.i  iiie  pluintifT  is  an  alien,  in  abatement 
of  the  writ,  it  is  triable  « lu  re  ilie  writ  is  brought,  and  the  replication  must 
conclude  to  the  cjuuinj  :  but  othcnvise,  it  is  said,  where  it  is  pleaded 
in  bar,  that  the  plaintiff  is  an  alien,  the  replication  must  conclude  v.  ith 
an  avrrmiiu.    Salk.  2.  /IVsf.  5.  .'Imb.  394. 

Where  the  defendant  pleaded  lliat  the  phdmifr  was  an  alien,  bora  at 
Tlnurn  m  tlie  kingdom  of  Erancr,  within  the  Ugeancc  of  the  king  olErnnce  ; 
the  plaintiff  rtpiied  that  he  was  an  ahcn  friend,  bom  at  Ntimbiirg/i,  witliin 
the  lir;ea!ice  cf  the  Emperor,  and  travereed  that  he  was  bom  at  Jioiiei, ; 
Jhli  nichncd  that  it  was  an  ill  travei-se  and  oflcrcd  an  ill  issue.  Comb. 
S12.  See  Title  .'lUcm. 

d.  Mtami :  Jt  may  be  pleaded  in  abatement,  that  tlie  plaintifl'is  att^nt- 
ccl  of  treason  or  felony;  or  attainted  in  a /srarniOTiiVe ;  or  that  he  liath 
ubjured  the  rci'lra.    I  Bat.  128  a.  129  b.  130  a.  My,  1.  SAo.  155 
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Po/ihh  liccusancui  can  no  longer  be  considered  as  pleadable  since  the 
Stal.  31.  Geo.  111.  r.  32.    Sec  '1  illc  J'ujiui. 

Covi-rture ;  It  is  also  pleadable  in  abatement  to  llie  person  of  the 
ptauitifl'  that  she  isa/tmc  covtrl.  1  132  ii.  Old  that  she  is  the  wife 

of  the  defendant.  1  JJro.  I:ni.  63.  And  by  the  deienu.uit  lliat  she  is 
herself  a  fimc  covert.  Lutv).  23.  Barnes,  334.  bee  '1  itie  iiaron  and 
Fevxcy  ai»d  /io«r,  6.  b. 

Joint  Actiins ;  Of  pleas  in  abatement  for  want  of  proper  parties.  See  Com, 
Dig.  Title  Mulemi  ni,  (E.e.)  (I-'.  4.)  Sec  also  Titles,  ./icii'yn,J.,inimuiit.i,  &c. 

A  defendant  may  ple^d  in  ubatenicnt  to  llic  person  of  the  plaintiif,  tliat 
there  never  was  any  such  person  m  rcrum  ualura.  bee  Com.  ijig.  Title 
Matetneiit,  (E.  16.) 

3.  a.  '1  he  ofticers  of  each  court  enjoy  the  privilege  of  Ijcing  sued  only 
in  those  courts  to  which  they  respectively  belong  ;  because  of  the  duty 
they  are  under  of  attending  those  courts,  and  lest  their  clients'  causes 
should  suffer  if  they  w  ere  drawn  to  answer  to  actions  in  other  courts. 
2  Moil.  297.  I'uug/i.  155.  2  //.  V  II.  2.  2  No.  M.  272.  1  Lltlw.  44.  639. 
So  a  baron  of  the  Cim/ue  Ports^  is  lo  be  ijnpleuitcd  within  that  jurisdiction. 
See  Com.  Dig.  Title  Malcmeni,  (D.  3.)  and  this  Diet.  Title  Cinijue  I'orls. 

But  this  is  to  be  understood  when  the  plaintiff  can  have  the  same 
remedy  agauist  the  oflicer  in  his  own  court,  as  in  that  where  he  sues 
him;  for  if  money  be  attached  in  an  alloniey's  hands  by  foreign  attach- 
ment in  the  sheriff's  court  in  Lundou,  the  altorney  shall  not  have  his 
privilege ;  because  hi  this  case  tlie  plaintiH'  would  be  remediless. 

1  Saund.  67,  8. 

So  if  a  writ  of  entry,  or  other  real  action  be  brought  against  an  attorney 
of  the  king's  bench,  he  cannot  plead  his  privilege ;  for  the  king's  bench 
hath  not  cognizance  of  real  actions.  1  Haund.  67. 

So  if  an  altorney  of  the  Common  Pitan  be  sued  in  a  criminal  a/tpeal^  he 
shall  not  have  his  privilege  ;  for  his  own  court  hath  not  cognizance  of 
tliis  action.   38 /f.  VI.  2il  4.  9  £.  IV.  35.    CVo.  Cur.  585.    IXroH.  189. 

2  Leon.  156. 

This  privilege,  which  the  courts  indulge  their  ofliccre  with,  is  restrained 
to  such  suits  only  as  they  bring  in  their  own  right ;  for  if  they  sue  or  arc 
sued  as  executors  or  administi  alors,  they  then  represent  common  persons 
and  are  entitled  to  no  privilege.  Hob.  177. 

So  ifanofficerof  one  court  sue  an  officer  of  anotl^er  court,  the  defend- 
imt  shall  not  plead  his  privilege;  for  the  attendajice  of  the  plainlifl'is  as 
necessary  in  his  court  as  that  of  the  defendant  in  his  ;  and  therefore  the 
cause  is  legally  attached  in  the  court  where  the  plaintiff  is  an  officer. 
2  Mod.  298.  2  Lnt.  129.  2  ho.  M.275./i/.  i.  Moor.  556. 

So  if  a  privileged  person  brmgs  a  joint  action,  or  if  an  action  be  brought 
against  him  and  others,  he  shall  not  have  his  privilege;  but  if  tlie  action 
can  be  severed  without  tloing  any  injury,  the  officer  shall  have  his  piivi- 
Icge.  Di/.  377.  Godb.  10.  2  Jio.  M.  275.  2  Lex:  129.  1  yeni.  298,  9. 

An  officer  shall  not  have  his  privilege  against  the  king.  Bro.  Hu/ier- 
ted.  I.  2  Ro.  Ab.  274.  But  in  a  i/ui  lam  action,  at  tlie  suit  of  an  infor- 
mer, he  shall  have  his  privilege. /.iV.  7\'<.5'.  7.    3 /-<i'.  398.  Luiii).  193. 

If  a  person  who  hath  the  privilege  of  being  sued  in  another  court,  be 
in  actnai  ciistodt/  of  the  marslial  of  A'.  B.  he  cannot  plead  his  privilege  ; 
but  otherwise  where  he  is  bailed,  and  so  only  legally  supposed  in  custody. 
1  ia/*.  1.  Comb.  390. 

The  court  of  A'.  ^.  will  lake  notice  of  the  privilege  of  their  own  of- 
ficers ;  as  where  aji/azer  of  the  king's  bench  was  arrested  by  writ,  he 
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was  discharged  on  common  ball ;  Ijcing  an  immediate  officer  of  tlie  court 
wlicre  liis  attendance  was  absolutely  necessary.  Satk.  s  'A.  But  where 
an  cUoriKry  of  the  common  /ikas  was  sued  by  bill  in  the  coiut  of  A'.  /S.  on 
motion  for  his  being  discharged  the  court  denied  it  and  pul  him  to  plead 
his  privilege.    \  Mod.  lint.  26.    Sec   \  Wik.  M6.  2  Black.  Ktli.  \OSi. 

After  a  general  imliarlancc  an  ofticcr  cannot  plead  his  privilege,  be- 
cause by  imparling  he  aftirms  the  jurisdiction  of  the  conit,  but  after  a 
nficcial  imparlance  he  may  plead  his  privilege.  Bn.  I'riv.  35.  22  H. 
VI. 6.  22.71.  I  Ho.Ucfi.'294.  16M.29.  2  Uo.M. 276,9.  Hardr.  365. 
1  Lutrj.  46.  1  Salk.  1.  And  now  the  common  practice  is  to  use  a  spe- 
cial imparlance.  See  further  this  Diet.  Title  J'mih  i-r.  In<lecd  no  plea 
]n  abatement  is  good  after  a  general  imparlance.  4  'I'l-rm  lic/i.  227. 

0.  Mianomcr,  is  the  using  one  name  ibr  another,  the  misnaming  either 
of  the  parties.  This  may  be  pleaded  in  al>atcment  liy  the  defendant, 
W'hetlierthe  misnomer  is  in  his  own  name,  or  in  tirat  of  the  pUiijuifl*;  and 
this  in  christian  or  surname,  name  of  dignity,  name  ofofiice  or  addition. 
See /loj/, ajid  Com.  Dig.  'Viilc. Itatrmcni,  (E.  18. )(!■'.  17.) 

But  though  a  defendant  may  by  pleading  in  abatement  take  advantage 
of  a  misnomer,  yet  in  such  plea  he  mvist  set  forth  his  right  name,  so  as  to 
give  the  plaintiBT  a  br  tter  writ.  Jfinch.  363.  9  H.  V.  1.— wliich  is  the 
intent  of  all  pleas  ui  abatement.  4  Term  Jie/i.  227. 

"Where  a  defendant  comes  in  gratis,  or  pleads  by  the  name  alleged  by 
tiic  piuintifl',  he  is  estopped  to  allege  any  tiling  against  it.  A'/y.  440. 
A\'here  one  is  misnamed  in  a  bond,  the  writ  should  be  in  the  right  name, 
and  the  count  show  that  defendant,  by  suc/t  a  name  made  tlie  bond.  To  a 
plea  of  misnomer  the  phainliff  may  reply,  that  defendant  was  known  by 
the  name  in  the  MTit.  1  Halk.  6,  7.' 

One  defendant  cannot  plead  misnomer  of  his  companion,  for  the  other 
defendant  may  admit  liimsclf  to  be  the  person  in  the  writ.  1  Luhi:  36. 
The  defendant,  though  his  name  be  mistaken,  is  not  obliged  to  take  ad- 
v,-intagc  of  it ;  a.nd  therefore  if  he  be  impleaded  by  a  wrong  name,  and 
afterwards  impleaded  by  Ids  right  name,  he  may  plead  in  bar  tlic  former 
judgment,  and  aver  that  ho  is  the  same  person.  Gili.  11.  C.  F.2\3. 

Where  an  indictment  for  a  capital  crime  is  abated  for  misnomer  of  the 
defendant,  the  court  will  not  dismiss  him,  but  cause  him  to  be  indicted 
d'-_  -novo  by  liis  tiue  name.  2  Hiiv:k.  P.  C.  323.  See  further  this  Diet. 
I  llle  Misnomer. 

c.  Mdiiion,  is  a  utie  given  to  a  man  besides  his  christian  and  surname, 
setung  forth  his  estate,  degree,  trade.  Sec.  Of  estate,  as  vcoman, 
gentleman,  cscimrc,  Stc.  Of  degree,  as  knight,  earl,  marqius,  duke,  &c. 
Ot  ti-tde,  as  mercluuit,  clotliier,  carpenter,  &lc.  There  are  likewise 
addiuons  of  place  of  residence,  as  London,  York,  Brisiol,  &c.  If  one  be 
fapUi  a  duke  and  carl,  Sic.  he  shall  have  the  addition  of  the  most  worthy 
(1.  c.  superior)  dignity.  2  /«.«.  669.  But  the  title  of  duke,  mar.|nis,  carl, 
Uc.  arc  not  properly  additions,  but  names  of  dignit)-.  Term.;  dr  Leu,  20 
Iheutlcofkmght  or  baronet  is  pan  of  the  party's  name  fas  is  also 
cUrencieux  or  kmg  at  arms,  £.c.]  and  ought  to  be  exactly  used;  but 
1  l.e  titles  of  esnmre,  gentleman,  yeoman,  kc.  being  no  part  of  the  names, 

7hZ'  'h  ,'  ■f^^'"'"'  addition 

oi  honour  here  m  M.,,gland,  but  such  person  must  becallc.l  by  his  chris- 
Uim  and  surname,  with  the  addition  of  esquii-e  only  ;  so  sons  of  J-.„gli,/, 

tneir  iamiUes,  if  tltey  are  sued,  must  be  named  by  their  chrisuan  and 
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surnames,  with  the  addition  of  esquire ;  as,  A.  B.  Esq.  commoul7  call- 
ed Lord  A.    I  Inn.  16  A.  2  /;«/.  596.  666. 

By  the  common  law,  if  a  man  that  bad  no  name  of  dignity  was  named 
by  his  chitstian  and  sun-.amc  in  all  writs  it  was  sufficient.  If  he  had 
an  inferior  name  of  dignity,  as  knight,  Set.  he  ouKhl  to  be  named  by 
his  clu'istian  and  surname,  witii  tiic  name  of  dignity  ;  ljut  a  duke,  Sec. 
might  be  sued  by  his  christian  name  only,  and  name  of  dignity,  which 
stands  for  liis  surname.  2  Insl.  665,  6.  By  stat.  I  //.  V.  c.  5.  it  is  en- 
acted tliatin  suits  or  actions  where  process  of  ouliuvrij  lies,  (See  I  Salk. 
5.)  addiiiom  are  to  be  made  to  tlie  name  of  the  defencUmt  to  shew  his 
estate,  myster)',  and  place  of  dwelling;  and  lliat  writs  not  having  such 
additions  shall  be  aiaird,  if  ilie  defendant  take  exception  thereto,  but 
not  by  ilie  cotirt  fa- o^o'o.  See  CVo.  ynr.  610.  I  Ho.  Hifi.  780.  If  a 
city  be  a  county  of  itself,  wherein  arc  several  parishes,  addition  there- 
of, as  of  London.,  is  sulVicicnt.  But  addition  of  a  parish  not  in  a  city 
must  mention  the  county,  or  it  will  not  be  good.  1  Vcnif.  237. 

The  name  of  earl  if  omitted  abates  the  writ.  Dav.  lirfi.  60  a.  and 
it  shall  not  be  amended.  Hob.  129.  1  Vein.  154.  But  if  a  person  is 
created  an  earl  pending  the  action,  bill,  or  suit,  it  shall  not  abate.  See 
Stat.  I  £■  VI.  c.  7.  §  3.  But  there  must  be  an  entry  on  the  roll  staling 
that  after  the  last  continuance,  &3.  on  such  a  day  and  year,  the  king  by 
his  letters  patent  created,  Sec.  setting  them  forth  with  a  firofert  in  curia. 
Sec  .which  the  s;jd  defendant  dotli  not  deny,  &c.  I  Mod.  JCnt.  31,  32. 

If  there  arc  two  persons,  father  and  son,  with  the  same  name  and  ad- 
dition, in  an  action  brought  against  the  son,  he  ought  to  be  distinguished 
by  tlie  appellation  of  i/:e  younger,  added  to  liis  other  description,  or  the 
writ  inay  be  abated  ;  but  in  an  action  against  the  fatlicr,  he  need  not  be 
distinguished  by  the  appellation  of  the  elder.    See  2  JJavjk.  P.  C.  187. 

On  tlte  whole  it  is  proper  to  observe  as  to  vtisnonicrs  and  want  of  ad- 
dition, that  the  courts  of  Westminster  will  not  abate  a  writ  for  a  trifling 
mistake  ;  and  will  ui  all  cases  amend,  if  possible.  See  Title  Amendment. 

4.  The  writ  being  the  foundation  of  the  subsequent  proceedings,  great 
certainty  and  exactness  is  requisite,  to  the  end  that  no  pcreon  be  arrest- 
ed or  attached  by  his  goods,  unless  there  appear  sufficient  grounds  to 
warrant  such  proceedings  ;  so  tliat  if  the  writ  vaiy  materially  from  that 
in  the  register,  or  be  defective  in  substance,  the  paitv  may  take  advan- 
tage of  it.  See  5  Co.  12.  9  H.  VII.  16.  \0  E.  III.  I.  Hoh'.X.  51,  52.  80. 
Carth.  172.  But  where  the  writ  shall  not  abate  for  variance  from  the 
register,  so  that  it  be  equivalent,  see  Hob.  1.  5 1,  52. 

Where  a  demand  is  of  two  things,  and  it  appears  the  plaintiB"  hath  ac- 
tion only  for  one,  the  writ  may  not  be  abated  in  the  whole,  but  shall  stand 
for  that  which  is  good  ;  but  if  it  appear  that  though  the  plaintifl"  cannot 
have  tliis  writ  which  he  hath  brought  for  part,  he  may  have  another,  the 
writ  shall  abate  in  the  whole.  U  /<<■/;.  45.   1  Haund.  285. 

In  case  administi-ation  be  granted,  after  tlic  action  brought,  and  this 
appears,  the  plaintiff's  writ  shall  abate.  Hob.  245. 

It  is  a  good  plea  in  abatement  tliat  anotlicr  action  is  depending  for  the 
same  thing ;  for  whenever  it  appears  on  record,  tliat  the  plaintiff  has 
sued  out  two  writs  agahist  the  same  defendant,  for  the  same  thing,  the 
second  wit  shall  abate  ;  and  it  is  not  necessary  that  both  should  be  pending 
at  the  time  of  the  defendant's  pleading  in  abatement ;  for  if  there  was 
a  writ  in  being  at  the  time  of  suing  out  the  second,  it  Ls  plain  the  se- 
cond was  vexatious  and  ill  ab  initio.  But  it  must  appear  plainly  to  be  for 
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tlic  same  thing  ;  for  an  xssize  of  lands  in  one  county  shall  not  abate  an 
assize  in  aiioilier  county,  for  these  cannot  be  the  same  lands,  i  ff.  VI. 
24.  9  //.  VI.  12.   5  Co.  61.  Vocl.  J'l.  10. 

In  general  writs,  oj  tresfiast,  aiuzr,  covenant,  where  the  special  mat- 
ter is  not  alleged,  and  the  pKuntiff  is  nonsuited  before  he  counts,  and 
the  second  wii'.  is  tiieJ  pending  the  other,  yet  the  former  shall  not  be 
pleaded  in  ;ib.;tcmeiit ;  because  it  doth  not  appear  to  the  court  that  it 
was  for  the  -lame  lUng ;  for  the  first  writ  being  general,  Uie  pliuntiff 
might  have  declared  for  a  distinct  thing  from  what  he  demanded  by  the 
second  writ ;  but  when  the  first  is  a  special  writ,  and  acts  forth  the  par- 
ticular dcmarki,  ;is  in  a  /irccifir  t/uod  rcddai,  kc.  there  the  court  can 
readily  see  that  it  is  for  the  same  thing  ;  and  therefore  though  tlic  plain- 
tiff be  nonsuited  before  he  counts,  yet  the  first  shall  abate  the  second 
writ,  it  t>cing  app.ircntly  brought  for  the  same  thing.  5  Co.  61.  Docl. 
PI.  11.12.  In  an  action  of  debt,  kc.  anotlicr  action  depending  in  the 
courts  of  IVeatTninxii  r  for  the  same  matter  is  a  good  plea  in  abatement ; 
but  a  plea  of  an  action  in  an  inferior  court  is  not  good,  imless  judgment 
be  given.  5  Co.  86.  and  see  5  Co.  62. 

If  a  second  writ  be  brought  tested  the  saine  day  the  former  is  abated, 
itihall  be  deemed  to  be  sued  out  after  the  abatement  of  the  first.  ./Idni,  34. 

If  an  action  pending  in  the  same  couit,  be  pleaded  to  a  second  action 
brought  for  the  same  thing,  the  plainlifl"  may  pray  that  the  record  may 
be  inspected  by  the  court,  or  demand  oyer  of  it.  which  if  not  given  him 
in  convenient  time  he  may  sign  his  judgment.  Dy.  227.  Carih.  433.  517. 

In  action  of  debt  on  a  judgment,  defendant  cannot  plead  a  writ  of  error 
brought  and  pending  either  in  bar  or  abatement ;  but  the  court  usually 
stays  proceedings  on  terms  till  the  error  is  decided.    1  liac.  Abr.  14. 

5.  After  tlie  party  suing  has  declared,  the  party  impleaded  may  de- 
mand oytr  of  tlie  writ ;  and  then  if  there  be  any  fault  or  insufficiency  in 
the  count  for  a  cause  apparent  in  itself,  orif  there  be  a  variance  between 
the  count  and  the  writ,  or  between  the  writ  and  a  record,  specialty,  Slc.  men- 
tioned in  the  count,  the  party  impleaded  ought  to  shew  it  by  his  pleading. 
Thcl.Ub.  10.  c.  1.  §  5.  J-'ilz.  Count,  27. 

Defendant  may  plead  ui  ab.itcment  of  a  declaration  where  the  action 
is  by  original ;  but  if  it  be  by  bill  he  must  plead  iji  abatement  of  the  bill 
only.  5  .Mod.  144.  A  little  ™iance  between  the  declaration  and  the 
bond  pleaded  will  not  vitiate  the  declaration  ;  but  uncertainty  >^  ill  abate 
it.  riovd.  84.  The  variance  of  tlie  declaration  from  the  obligation, 
or  other  deed  on  which  it  is  grounded,  will  sometimes  abate  the  action. 
/ioi.  18.  115.  jl/oor.  645.  And  if  a  declaration  assign  waste  in  a  town 
not  mentioned  in  the  original  writ,  the  w  rit  of  w  aste  sliall  abate.  IJo6.  38. 

Likewise  where  the  declaration  is  otherwise  defective,  hi  not  pursu- 
ing the  writ,  or  not  setting  forth  the  cause  of  action  with  tliat  certainty 
which  tlie  law  requires,  or  laying  the  offence  in  a  different  county  from 
that  in  which  the  writ  isbrxjught.    I  A'rvf  Mr.  6. 

6.  a.  .\s  to  the  demUr  of  the  king;  at  common  law,  all  suits  depending 
in  the  kind's  courts  w  ci  c  discontinued  by  the  dc-tli  of  the  king ;  so  tliat 
the  plaintins  were  obliged  to  commence  new  actions,  or  to  have  re-sum- 
mons or  attachment  on  the  fonner  processes,  to  bring  the  defendant 
in  ;  but  to  pi^vcnt  the  inconvenience,  expense  and  delay  which  this 
occasioned,  the  Stat.  1  K.  \l.c.  7.  was  made. 

Proceedings  on  an  information,  in  nature  of  nuo  imrranio,  are  not 
abated  by  the  demise  of  the  crowm.  2  Sira.  782.  Where  the  king  brings 
a  writ  of  error  in  tjncre  imjicdit,  it  abatesby  liis  death.  2  Stra.  8-13. 
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i.  With  I'cspcct  to  the  tmrrioiff  of  the  parties ;  cmerture  is  a  good 
plea  in  abau  mmt,  which  may  be  either  before  the  writ  sued,  or  pemliiig 
the  writ.  By  the  lirst  the  writ  is  ubutcd  de  facto,  but  tlic  second  only 
proves  the  writ  abutcablc  ;  both  are  to  be  pleaded,  with  lliis  diflercucc, 
tliat  coverture,  pending  ilic  writ,  must  be  pleaded,  after  the  last  contum- 
ancc  J  whereas  coverture  before  the  w  l  it  brought,  may  be  plewlcd  at  any 
time,  because  the  writ  is  (/f  yiic^o  abated.  Doci.l't.i.  I  Lem.  168,  16'J. 
Vide  1  Ld.Hapn.  1333.  Comli.  •M9.  Lul.  16J9. 

If  a  writ  be  brought  by  Jl.  and  B.  as  baron  and  feme,  whereas  they 
were  not  married  until  the  suit  depended,  the  defendant  may  plead  this 
in  abatement;  for  thouj^h  they  cannot  have  a  writ  in  any  other  form,  yet 
the  writ  shall  abate,  because  it  was  fi.lse  when  sued  out.  J'ilz.  Ilriif,  -trc. 
If  a  writ  be  brought  against  a  feme  covert  as  sole,  she  may  plead  her 
coverture  ;  but  if  she  neglects  to  do  it,  and  there  is  a  recovery  against 
her  as  a  feme  sole,  ilic  husband  nray  avoid  it  by  «Tit  of  error,  tml  may 
come  in  at  any  time  and  plead  it.  l.alc/i.  24.  Sii/i;  251.  280.  2  lioll.  Mefl. 
53.  If  :m  action  be  brought  in  anuiferior  court  agiunst  a  feme  sole,  and 
pending  tlie  suit  she  intermarries,  and  afterwards  removes  the  cause  by 
liabeua  cor/iiis  ;  iuid  the  pluintiB'  declares  against  her  asa  femesolc,  she 
may  plead  coverttire  at  tlic  time  of  suing  the  hahra.t  cor/tun  ;  because 
tlie  proceetlings  here  are  de-  novo  ;  and  the  coint  takes  no  notice  of  what 
was  precedent  to  the  halican  cor/titu;  but  upon  motion  on  the  retiu'n  of 
the  habras  corfius,  tlie  court  will  grant  a  Jiroccdvitdo.  For  though  this 
be  a  writ  of  right,  yet  where  it  is  to  abate  a  tightful  suit  tlie  court  may 
refuse  it  ;  and  the  plaintiff  had  bail  below  to  this  suit,  which  by  this 
contrivance  he  might  be  ousted  of,  and  possibly  by  the  same  means  of 
the  debt,  l  Salk.  8. 

In  ejectment  againt  baron  and  feme,  after  verdict  for  the  plaintiff, 
baron  dies  between  the  day  of  A?*/  J^rius  and  the  day  in  Bank;  adjudged 
tlial  the  writ  should  sttmd  good  against  the  feme,  because  it  is  in  nature 
of  a  trespass,  and  the  feme  is  charged  for  her  own  act ;  and  therefore 
the  action  survives  against  her.  So  if  the  wife  had  died,  the  baron  shoidd 
have  judgment  entered  against  him.  Cro.  Jae.  356.  Cro.  Cur.  509.  1  Holl. 
Kelt.  U.  jV/sor.  469. 

If  a  feme  sole  plaintiff,  after  verdict,  and  before  the  day  in  bank,  takes 
husband,  she  shall  have  judgment,  and  the  defendant  cannot  plead  this 
coverture,  for  he  has  no  day  to  plead  it  at.  Cro.  Car.  232.  1  BiUsi.  5. 

If  an  original  be  filed  against  a  feme  sole  and  before  the  return  she 
marries,  you  may  declare  against  her  without  taking  notice  of  her  hus- 
band, for  her  intermarriage  is  no  abatement  of  the  writ  in  fact,  but  only 
makes  it  abatcable.    Comb.  449.  1  lioU.  J^i/i.  53. 

'Tis  now  in  general  held,  that  if  a  Jtmc  soic  commences  an  action, 
and  pending  the  same  marries,  the  suit  is  abated ;  but  that  it  is  other- 
wise with  respect  to  a  feme  sole  defendant,  as  she  shall  not  take  advan- 
tage of  her  own  act.  See  further.  Title  Huron  and  Fane. 

c.  The  general  rule  is,  that  whenever  the  death  of  any  party  hiippens 
pending  the  writ,  and  yet  the  plaintifi'  is  in  the  same  condition  as  if  such 
paity  were  living,  tlicrc  such  death  makes  no  alteration  or  abatement  of 
the  writ.  I  AWu  ^Jbr.  7. 

The  death  of  a  plaintiff  did  generally  at  common  law  aiafe  the  writ 
before  judgment,  till  the  stat.  8  k  9  U'.  III.  r.  1 1  ;  which  declares  that 
neither  the  death  of  plaintiff  or  defendant  after  interlocutory  judgment 
shall  abtjff  it,  if  the  action  might  lie  oi  i<jinally  prosecuted  by  and  against 
the  executors  or  adni'mistrators  of  the  parties:  and  if  there  are  two  *>r 
Vol..  I.  C 
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the  same  thing  ;  for  an  assize  of  lands  in  one  county  shall  not  abate  an 
assize  in  another  county,  for  tlicse  cannot  be  tJic  sanic  l;mds.  4  H.  VI. 
21.  9  H.  VI.  12.   3  Cu.  61.  Docl.  J'l.  10. 

In  general  n  ri:s,  as  trespass.,  assize,  covenant,  where  the  special  mat- 
ter is  not  alleged,  and  the  plaumff  is  nonsuited  before  ho  counts,  and 
the  second  writ  is  sued  pending  tlie  other,  yet  the  foi-mer  shall  not  be 
pleaded  in  ub..tcmcnt ;  because  it  doth  not  appear  to  the  court  that  it 
was  for  the  same  thing ;  for  the  first  -n  rit  being  general,  tlie  plaintiSf 
might  have  declared  for  a  distinct  thing  from  what  he  demanded  by  the 
second  writ ;  bul  when  the  first  is  a  special  writ,  and  sets  fortli  the  par- 
ticular demanJ,  as  in  a  prcci/ic  i/iwd  reddat.  See.  there  tlie  court  can 
readily  see  that  it  is  lor  the  same  tiling  ;  and  therefore  though  the  plain- 
tiff be  nonsuited  before  he  counts,  yet  the  first  shall  abate  the  second 
writ,  it  being  apparently  brought  for  the  same  tiling.  5  Co.  6 1 .  Doct. 
PI.  II.  12.  In  an  action  of  debt,  6cc.  anotlier  action  depending  in  the 
court?  of  IVestminster  for  tlie  same  matter  is  a  good  pica  in  abatement ; 
but  a  plea  of  an  action  in  an  inferior  court  is  not  good,  unless  judgment 
be  given.  5  Co.  86.  and  see  5  Co.  62. 

If  a  second  writ  be  brought  tested  the  same  day  the  former  is  abated, 
itihall  be  deemed  to  be  sued  out  after  the  abatement  of  the  fii-st.  Allen,  34. 

If  an  action  pending  in  the  same  court,  be  pleaded  to  a  second  action 
brought  for  the  same  thing,  the  plaintiff  may  pray  that  the  recoixl  may 
be  inspected  by  the  court,  or  demand  oyer  of  it,  wliich  if  not  given  him 
b  convenient  time  he  may  sign  his  judgment.  Dy.  227.  Carih.  433.  517. 

In  action  of  debt  on  a  judgment,  defendant  cannot  plead  a  writ  of  error 
brought  and  pending  either  in  bar  or  abatement ;  but  the  court  usually 
slays  proceedings  on  tcmis  till  tlie  error  is  decided.    1  Bae.  Abr.  14, 

5.  After  die  party  suing  has  declared,  the  party  impleaded  may  de- 
mand oyer  of  the  writ ;  and  then  if  there  be  any  fault  or  insufficiency  in 
the  count  for  a  cause  app;a"cnl  in  itself,  orif  there  be  a  variance  between 
tlie  count  and  the  writ,  or  between  the  writ  and  a  recoixi,  specialty,  &:c.  men- 
tioned in  tlie  count,  the  party  impleaded  ought  to  shew  it  by  liis  pleading. 
Thel.lib.  10.  c.  1.  §  5.  Fili.  Count,  27. 

Defendant  may  plead  in  abatement  of  a  declaration  where  the  action 
is  by  original ;  but  if  it  be  by  bill  he  must  plead  in  abatement  of  llie  bill 
only.  3  Mod.  144.  A  little  variance  between  the  declaration  and  the 
bond  pleaded  will  not  vitiate  tlie  declaration ;  but  unceit;unty  will  abate 
it.  Plos'd.  84.  The  variance  of  the  declaration  from  the  obligation, 
or  otlier  deed  on  which  it  is  grounded,  will  sometimes  abate  the  action. 
J/od.  IS.  116.  jT/oor.  645.  And  if  a  dcclai-ation  assign  waste  in  a  town 
not  mentioned  in  tlie  original  writ,  the  w  rit  of  waste  sliall  abate.  //oA.  38. 

Likewise  where  llie  declaration  is  otherwise  defective,  in  not  pursu- 
ing the  writ,  or  not  setting  fonli  tlie  cause  of  action  with  that  certainty 
which  the  law  rei|uircs,  or  laying  the  offence  in  a  different  cotmty  from 
that  in  wliichthc  writ  isbrought.    I  Arw  Adi:  6. 

6.  a.  .\s  to  the  ilrmhr  of  the  king ;  at  common  law,  all  suits  depending 
in  the  king's  courts  were  disconluiued  by  the  dctli  of  the  king;  so  that 
the  plaintifls  were  obliged  to  commence  new  actions,  or  to  have  re-sum- 
mons or  attachment  on  the  fonner  processes,  to  bring  the  defendant 
in  ;  but  to  prevent  the  inconvenience,  expense  and  delay  which  diis 
occasioned,  tlie  slat.  1  A".  \'\.e.  7.  was  made. 

Pi-oceedings  on  an  infonnalion,  in  nature  of  truo  warranto,  are  not 
abated  by  tlic  demise  of  the  crown.  2  Sira.  782.  Where  tlie  king  bringi 
a  writ  of  error  in  ijuare  vnjicdit,  it  abalesby  liis  death.  3  Stra.  843. 
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i.  VViUl  wspcct  to  the  marrioffr  of  the  parties ;  coverture  is  a  goo<l 
pica  in  ubali  mrni,  which  may  be  either  before  the  writ  sued,  or  pending 
the  writ.  By  llie  first  the  writ  is  ubiiteil  dc  Jucto,  but  tlic  second  only 
proves  the  writ  absttiible  ;  Ijoth  are  to  be  pleaded,  w  ith  tliis  diflcreiicc, 
that  covcitvnc, pcntUiig  the  wiit,  nuist  be  pleaded,  after  thclast  conluiu- 
ajice  ;  whereas  covertnre  before  the  writ  brouijht,  may  be  pler.ded  al  any 
time,  because  the  writ  \%dr  faclo  abated.  Docl.  PL  3.  1  Leon.  1C8,  16'J. 
Vide  2  Ld.Kaym.  1525.  ComA.  -H'J.   I.ul.  1039. 

If  a  writ  be  brought  by  J.  and  13.  as  baron  and  feme,  whereas  tlicjr 
were  not  married  until  the  suit  depended,  the  defendant  may  plead  this 
in  abatement;  for  though  they  cannot  have  a  writ  in  any  other  form,  yet 
the  writ  shall  abate,  because  it  was  IV.Ise  when  sued  out.  I'ilz.  DrirJ,  476. 
If  a  writ  be  l>roiight  against  a  fcnic  covert  as  sole,  she  may  pleail  her 
coverture;  but  if  she  neglects  to  do  il,  and  there  is  a  recovery  against 
her  as  a  feme  sole,  the  h\isband  nray  avoid  il  by  writ  of  error,  iind  may 
come  in  at  any  time  and  plead  it.  l-aich.  24.  HiiU;  254.  280.  2  HM.  He/i. 
53.  If  an  action  be  brought  in  an  inferior  court  agiiinst  a  feme  sole,  and 
pending  the  suit  she  intermarries,  and  afterwards  removes  the  cause  by 
/labcua  eor/ius  ;  iuul  the  plaintiR'  declares  agidnst  her  as  a  feme  sole,  she 
may  plead  coveinn-c  at  the  time  of  suing  the  halnus  cor/uts  ;  because 
tlie  proceedings  here  are  de  novo  ;  and  the  court  takes  no  notice  of  what 
was  precedent  to  the  habcan  cor/ius ;  but  upon  motion  on  the  return  of 
the  habra.s  cor/ms,  the  court  will  gnuit  a  Jiroccdnuh.  for  though  this 
be  a  writ  of  right,  yet  where  it  is  to  abate  a  righifid  suit  the  court  may 
refuse  il  ;  and  ihe  plaintifl"  had  bail  below  to  this  suit,  which  by  this 
contrivance  he  might  be  ousted  of,  and  possibly  by  tlic  same  means  of 
the  debt.  I  Salk.  8. 

In  ejectment  againt  baron  and  feme,  after  verdict  for  the  plaintiff, 
baron  dies  between  the  day  of  AT*/  Priun  and  the  day  in  Bank  ;  adjudged 
tltatthc  writ  should  stiind  good  against  the  feme,  tjccause  it  is  hi  nature 
of  a  trespass,  and  the  feme  is  charged  for  her  own  act ;  and  therefore 
the  action  survives  against  her.  So  if  the  wife  had  died,  the  braon  should 
have  judgment  entered  against  him.  Cro.  Jac.  356.  Cro.  Car.  503.  1  Holl. 
Re/i.  14.  Moor.  469. 

If  a  feme  sole  plaintiff,  after  verdict,  and  before  the  day  in  bank,  takes 
husband,  she  shall  have  judgment,  and  the  defendant  cannot  plead  this 
coverture,  for  he  has  no  day  to  plead  it  at.  Cro.  Car.  232.  1  JSukt.  5. 

If  an  original  be  filed  agauist  a  feme  sole  and  before  the  return  she 
marries,  you  may  declare  against  her  without  taking  notice  of  her  hus- 
band, for  her  intermarriage  is  no  abatement  of  the  writ  in  fact,  but  only 
makes  it  abatcable.    Comb.  449.  1  Roll,  licji.  53. 

'Tis  now  in  general  held,  that  if  a  feme  sole  commences  an  action, 
and  pending  the  same  marries,  tlie  suit  is  abated  ;  but  that  it  is  other- 
wise with  respect  to  a  feme  sole  defendant,  as  she  shall  not  take  advan- 
tage of  her  own  act.  Sec  fin'thcv,  Title  iiaronand  J't-wc. 

c.  The  general  rule  is,  that  >vhcncver  the  death  of  any  party  happens 
pending  the  writ,  and  yet  the  plaintiff  is  in  the  same  condition  as  if  such 
party  were  living,  there  such  death  makes  no  alteration  or  ubalement  of 
the  writ.  I  Acw  Mr.  7. 

The  death  of  a  plaintiff  did  generally  at  common  law  uin/r  the  writ 
before  judgment,  till  the  stat.  8  9  (/'.  III.  r.  1 1  ;  which  declares  that 
neither  the  d<-ath  of  plaintiff  or  defendant  after  iiiterlorvitory  judgment 
shall  iibair  it,  if  ilie  ac  tion  might  be  orij'.inaliy  prosecuted  by  ai-.d  agauisl 
the  executors  or  administratora  of  the  parties:  lUid  il  there  arc  two  or 
Vol..  I.  B 
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more  plaintiffs  or  defenilaiits,  and  one  or  more  die,  the  writ  or  action  shalf 
not  aitilc,  if  Uic  cause  of  action  survives  to  the  surviving  plainiiff  or  against 
the  surriving  defendant,  but  such  dc;ith  being  suggested  on  record  tlie  ac- 
tion shall  proceed,  i'orthc  cuscs  previous  to  this  statute,  sec  Cm.  KUz. 
652.  \lnst.  139.  Du.^Ti.  HBid.  lil.  154. 299.  i  Mod.  249.  Cru.  Cur. 
426.  1  /onM,367.  lUoU.Mr.r56.  1  Show,  licji.  186.  1  Vrni.ii.  3jV/o</.  249. 

But  in  a  writ  of  error  if  there  1)C  several  plMntitVs,  and  one  dies,  the 
writ  sli.Ul  abntc,  because  Uic  writ  of  trror  is  to  set  persons  in  statu  i/uo, 
before  the  erroneous  judgment  given  below  ;  and  they  that  ai  e  plaintiBs 
ill  error  were  distinct  sufferei-s  in  tJie  judgment,  since  tliere  miglit  be 
diflcreht  executions  issued  thercupoii,  and  different  representatives 
were  by  such  judgment  affected;  and  by  conse(iucnce  the  survivor 
cannot  prosecute  tlie  writ  of  error  fur  the  whole,  lest  by  a  collusi  vc  pcrsua- 
siun,  orby  ne'^'iigence  or  design  he  should  hurt  tlic  representative  of  the 
deccasec'.  liridt,'.  7S.  Ytlv.  203.  10  Co.  l.lsl.  I  iViij.  ii.  1  Sid.UI.  com. 
But  if  any  of  tiie  defendants  in  error  die,  yet  all  tliiJiR-s  shall  proceed, 
becaiuie  ilic  benefit  of  such  judgment  goes  to  the  5ur\i\o!,  ;iiul  he  only 
is  to  defend  it.  419.  Yelv.  203.  1  Ld.  Uatjm.  i39.  li  ilu  ;  ..- In-  several 
persons  named  as  phiintiffs  in  the  writ,  and  one  of  them  w.is  dead  at  the 
lime  of  purchasing  tlie  writ,  this  may  be  pleaded  in  abateinrnt ;  because 
it  fiilsincs  the  writ ;  and  because  tlie  light  was  in  the  survivors,  at  the 
time  of  suing  tlic  writ,  and  the  writ  noiaccordingtolhc  case.  20  VI. 
30.  IS£.  IV.  l.lH.Vn.  16. 1  Broivnt.i,  4.  CV;/(.  Ent.d.  Hasi.Ent.  126. 

By  Stat.  17  Car.  II.  c.  8.  (made  pci'pctual  by  1  Jac.  II.  c.  17.  §  5.) 
it  is  enacted,  that  the  death  of  eitlicr  of  the  parties  between  verdict  and 
judgment,  shall  not  be  alleged  for  error,  so  ad  judgment  be  entered 
within  two  terms  after  such  verdict.  See  1  Salk.  8.  i  Ld.  liaym.  1415. 
Sid.  385.   See  Title  Jmaidincnl. 

II.  A  plea  in  abatement  must  be  put  in  \i'itliin./lnr  days  after  tiic  re- 
turn of  the  writ,  because  the  person  coming  in  by  the  process  of  the  court 
ought  not  to  have  time  to  delay  the  plaimifl'.    Lutii:  1181.    2  Stru.  1 1 92. 

But  if  a  declaration  be  delivered  agiunst  one  in  custody,  he  has  th« 
whole  term  to  plead  in  ab;itemenl.    Sulk.  515. 

If  tlie  deelai ution  be  delivered  ui  the  vacation,  or  so  late  in  term,  tliat 
defcntlantis  not  bound  to  plead  to  it  that  term,  he  may  plead  in  abalemeut» 
within  the  first  four  days  of  next  term. 

.■\s  pleas  in  abatement  enter  not  into  the  nterits  of  the  cause,  but  are 
dilatory,  the  law  has  laid  the  followhig  restrictions  on  them.  Fiist,  by 
the  statute  of  4  k  5  .  /««.  co/i.  1 6.  for  amendmeiu  of  the  law,  no  dilatoiy 
pica  is  to  be  received  unless  on  oath,  and  proUible  cause  shewn  to  the 
court.  Secondly,  no  plea  in  abatement  shall  be  received  after  n-s/midraa 
t/mter,  for  then  iliey  would  be  pleaded  in  injimtum.  2  .Hrutnd.  4 1 .  Thirdlv, 
theyaie  to  be  pleaded  before  imparlance.  Sec  Ytlv.  112.  1  Lulm.A6.  u's. 
2  Ltilw.  1117.  Doci.  J-ltt.  2:24.  4  Term  Hr/i.  227.  520.  Except  where  an- 
cient demesne  is  pleaded;  for  this  may  be  done  after  imparlance,  because 
tlie  lord  nii.;Iu  reverse  the  judgment  by  writ  of  deceit,  and  it  goes  in 
'  itself.    I'orthis  seeOi/friK/norg-.  210.  S/»Ve,30.  iaJfA. 

83.  .  O,.  31.  /fan.Ent.  103. 

A  pi.  .1  i:i  .  ;.i;cnicnt  must  be  signed  by  coimsel,  and  filed  with  the 
clerk  of  the  papers ;  and  without  an  aiTidavit  annexed  to  it,  judgment 
may  be  signed.  Im/icy's  Imtruct.  Clrr.  K.  IS. 

With  respcrt  to  pleas  to  the  jiirisdiai-.n  of  the  court,  it  is  to  be  obser- 
ved that  the  defsndaat  luust  plead  ir.jir<j/iria/icr<iona ;  for  he  cannot  plead 
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by  aitomev  without  leave  of  the  court  first  had,  wliuh  Iravc  ccknowlctlgc* 
tlic  jurisdiction  ;  for  the  attorney  is  an  officer  of  the  court,  r.ixl  if  he 
put  in  a  plea  byanoflicer  of  the  court,  that  plcamust  be  supposed  to  be 
put  in  by  leave  of  the  court.   I  jVi  w  Mr.  2. 

The  (lefendiuit  must  make  but  half  tlcfcncc,  for  if  he  makes  the  full 
<lefencc  ijvundo  W  uN  curia  comidrrtn'crir,  he.  he  submits  to  tlic  juiis- 
(liction  of  the  court.  Liilw.'}.  I  Hhr,ti\  Mc/i.  3SR. 

If  a  plea  is  pleaded  to  thc./Kri.!r/(r//on  of  the  court,  it  ought  to  conclude 
with  a  prayer  of  judgment  in  tliis  manner,  vh.  The  mid  dffriidaiit  jinnjn 
judgment,  v/icl/irr  l/ie  court  tcill  take  any  further  cognizance  of  the  aaid 
■Jtlea.  I  Mod. Jim. Si.' 

Pleas  ill  dimUliiii  of  the  filainii^,  may  not  be  pleaded  after  a  general 
imparlance:  1 /.i/rtt'.  19.  In  pleading  <<!<'/nwr;/ in  disability  in  another 
court,  the  ancient  way  was  lo  have  the  record  of  the  outlaw  ry  itself  ««* 
/lede  sigii/i  by  crrlioriiri  and  niiitimtis  ;  (See  Dncf.  PL  S93.  Hiom.  103. 
J'iiz.  Coroii.  2:13.)  but  this  being  very  expensive,  it  is  now  sullicient  to 
plead  the  cafiiaa  ut/agatutii  under  the  seal  of  the  court  from  whence  it 
issues  ;  for  the  issuing  of  execution  could  not  l)e  without  the  judgment  j 
and  therefore  such  execution  is  a  proof  to  the  court  that  there  is  such  a 
judgment,!  which  is  a  proofthat the  defendant's  plea  ofmalterof  record  is 
proved  by  a  matter  of  record  ;  and  consequently  appeal's  to  tlic  court  not 
to  be  merely  dilatoiy  ;  and  therefore  on  shewing  such  execution,  if  tl'.e 
plaintiff  w  ill  plead  >:ul  lie!  record,  the  court  will  give  the  dcfendiuit  a  day 
to  bring  it  in.  Co.  I.il.  l^S.  Doct.  J'/ac.  See  Title  OK/fawn/. 

Outlawry  may  be  pleaded  in  bar,  after  it  is  pleaded  in  abatement,  be- 
cause the  thing  is  forfeited,  and  the  plaintiff  has  no  right  to  recover. 
1 1  H.  VII.  11.  'il.utia.  1604. 

Outlawry  may  be  always  pleaded  in  abarrment,  but  not  in  bar,  unless 
tlie  cause  of  action  be  forfeited.  Co.LU.  I2.S  A.  Doct.  PI.  395. 

■  In  jier&OTuil  aciionft  where  the  damages  are  uncertain,  outlaiory  cannot 
be  pleaded  in  bar;  but  in  actiona  on  the  cane,  where  thef/fAf  lo  avoid  the 
taiv  ivager,\^  turned  into  damagea,  \.he.rc  (^w'/rtwn/ may  be  pleaded  in  bar, 
for  it  was  vested  in  the  king,  by  the  forfeiture,  as  a  debt  <:crtain,  and  due 
to  the  outlaw  ;  and  the  turning  it  into  damages,  whereby  it  becomes  un- 
certain, shall  not  divest  the  king  of  what  he  was  once  lawfully  possessed 
of.  2  I.uiv.:  160*.  3/.fw.  29.  2  Vent.  2i2.  3 /.eon.  19T.  205.  Cro.  Uliz. 
204.   Omn,  22. 

Where  excommunication  is  pleaded,  it  is  not  stiHicient  to  shew  the  writ 
de  excommunicato  cafnciu'io  under  the  seal  of  the  court  ;  for  the  writ  is 
no  evidence  of  the  continuance  of  the  excomnnmication,  since  he  niuy  be 
absolved  by  the  bishop,  and  that  will  not  ap[)ear  in  the  king's  court,  be- 
cause such  assoilmeni  is  not  returned  into  the  king's  court  from  whence 
the  Kignijicuvit  is  sent. 

Jlienage  may  be  pleaded  either  in  bar  or  abatement :  in  the  latter  case 
to  an  alien  in  league  ;  in  the  former  to  an  alien  enemy.  I  Imt.  129  b. 
Sec  ante,  I.  2.  r. 

If  a  plea  in  abatement  be  pleaded  to  the  firrton  of  the  Idainiiff,  there 
it  nuist  ctjnclude,  //  he  ought,  to  be  comjielled  to  an.iwer.  I  Mod.  Ent.  34. 

In  all  pleas  of  abatement  which  relate  to  the  person,  there  isnoneccs- 
sitv  of  laying  a  venue,  for  all  such  pleas  arc  to  be  tried  where  the  action  is 
Jai'd.  1  llac.  Mr.  15. 

If  it  be  pleaded  to  the  norii,  then  the  plea  concludes  with  the  prayer  of 
juilgmcnt  of  tlic  virit ,  and  that  tlic  vtrit  may  be  quaihcd.  When  itistotlir 
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action  of  the  wnV,  there  he  should  shew  that  the  party  ought  not  to  have 
tluu  mit,  but  by  tlie  matter  of  his  plea  should  intimate  to  him  how  he 
should  have  a  belter.  ITS.  Hispor.dcr,-  mn  dcba  is  a  proper  begin- 

ning to  a  plea  to  the  jurUcUclion  of  the  court,  but  a  pica  of  uni/ufs  execu- 
tor, ought  to  begin  with y'luiif'  deiiVto.3  Aftrf.  152,  133.  146.1 
Sound.  383.  ^Saund.  S7.  IBS.  190.  339.  iuHr.  44.  Juioro.  *. — Ina  repli- 
cation toa  p!ea  inabutement  where  tnauer  of  fact  is  pleaded,  the  plauitifl 
must  pray  his  dauragcs ;  but  where  matter  of  /ac  is  pleaded,  llie  plainiifl 
must  only  prav  that  las  wnV     ..  '        Kaum.  339.  594. 

2  Ld.  Kayn:.  1022 — ll  one  [  and  concluda  in 

bar,  £r  p'tii  jtiJicium  siaeH-  ;  lie  brgint  in  abate- 

rnrtit,  and  the  matter  be  also  iii  ai'oinnttii,  yet  Uic  cor.clusion  being  in  bar, 
makes  it  a  bur ;  and  the  reason  is,  because  you  admit  the  yirii.  by  con- 
cluding specially  against  ilic  aclijn.  IS  H.  VI.  27.  33  H.  \  I.  17.  36  H. 
\^.  IS.  23  //.  VI.  536.  1  iA-,!?.  4.  2  Ld.  Jiaym.  1018.  If  a  man 
pleads  matter  in  tar,  and  concludes  in  abatement,  it  shall  be  taken  for  a 
plea  in  ftr,  troci  the  naiuve  and  reason  of  the  thing ;  for  the  plaintiff 
can  bi-ve  no  writ  if  he  h^  not  a  cause  of  action,  and  therefore  the  court 
tfill  take  the  plea  to  be  iu  bar.  37  H.  VI  il.  36  //.  VI.  24.  2  Mod.  6. 

The  Rofurr  of  a/i/rc  in  abjt^ent  is  to  eiflitie  the  plaintiff  to  a  brtter 
tari!  ;  See  i  Trnn  H-fi.  327.  and  it  hath  been  expressly  resolved,  that 
where  the  plea  is  in  aojiemcut,  and  it  is  of  necessity  that  the  defendant 
must  distiosc  matter  of  bar,  he  sh Jl  hare  his  election  to  take  it  either 
by  w  ay  of  bar  or  abatement.  2  Bol.'.  Rrfi.  6i.  ScimU  v.  S/alion.  In 
short,  whatever  destroys  the  plaintiff's  action,  and  disables  liirayir  ever 
from  recovering,  may  be  pleaded  iu  inr.  But  tlie  defendant  is  not  al- 
ways obliged  to  plead  in  bar,  but  may  piend  in  oburcmait,  as  in  relJci'in 
for  goods,  the  defendant  may  plead  ])ropeny  in  himself,  or  in  a  stranger, 
cither  in  bar  or  in  abarrmcnt,  for  if  the  plaintiff  caiuiot  prove  property 
in  himself,  he  fails  of  his  action  for  ever  and  it  is  of  no  avail  to  Ann 
fvho  has  the  property  if  Ae  has  it  not.  I  Tea/.  249.  3  Z.rr.  92.  1  Salk. 
5.  94.    Carlh.  243. 

Where  matter  of  bcrjnw  be  pleaded  in  abctemrra,  vide  3  Ld.  Haum^ 
1207,  1208. 

If  a  defendant  together  with  a  plea  in  abatement  plead  also  a  plea  in 
bar,  or  the  general  issue.,  he  thereby  waives  the  plea  in  abatement ;  and 
the  plea  in  bar  or  general  issue  only  shall  be  tried.  2  Haxck.  P.  C.  277. 
and  the  authorities  there  cited. 

III.  If  issue  be  taken  upon  a  plea  to  the  cm,  judgment  against  the 
(lefL-ndaut  ib  jurcir-Utory  ;  but  if  there  be  a  demurrer,  the  judgment  is 
then,  only  that  the  plaLntiff  oni^rr  «  irr.    Yc/v.  13.    -iilrn,  66. 

Whatever  matters  are  pleaded  in  abatement  of  an  appeal  or  indict- 
ment of  felony,  and  found  ;^ainst  the  defend:int,  yet  he  may  afterwards 
plead  over  to  the  leloiiy.  2  iJatri.  P.  C.  277.  But  in  ciinunal  cases, 
IW  capital,  on  dururrer  in  abatement  adjudged  against  tlie  party,  the 
court  will  give  final  judgment,  smd  not  r<.'/io.'.t;Ma  sutler.    Ibid.  471. 

In  appeals  of  ma'/hem  and  all  civil  actions,  (except  catizet  of  mart 
tTtntces! :tr,  ncx^el  disseitln,  nuisance  and  Jurit  trruw,)  if  a  plea  in  abate- 
jneni  triable  by  the  county  he  found  ag^st  the  defendant,  he  sliall  net 
be  suffered  aftci-wards  to  plead  any  new  matter,  but  filial  judgment  shall 
be  given  at^icst  him,  2  /jl-v.i''.  C.  :rr.  aid  sec  the  authoiiiics  there 
cited. 
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Upon  a  judgment  in  waste  for  ihc  damages  rcoovcrwl,  the  tictondjnt 
demurs  pailiy  in  abuttmcnt^  and  partly  in  bar-,  ilic  roiiit  sliall  fti\e  jvidg- 
mcni  in  chief.  Hhow.  "255.  In  debt,  if  ll»c  dcfcnd.mi  plouds  in  abate- 
ment to  the  writ,  to  which  the  pIciintiH' ini[>arls,  ami  at  the  day  given, 
tJic  defendant  makes  dcfuuli,  judgment  is.^«ff/upon  the  dcfuulti  thonj^li 
Ihc  plcu  was  only  in  abatement.  10  K.  IV.  7.  Mod.  Ccuctij  5.  'I'lio 
judgment  for  the  defondimt,  on  a  plea  in  abatenitnl,  is  f/ttotl  brt-rc  or 
tiarraiio  cassetur  ;  if  issue  he  joined  on  a  /tiru  in  ahatvinctit-^  tsnd  il  bo 
foimd  for  the  plaintifi',  it  shall  be  peremptory  against  llie  defendant,  and 
the  judgment  shall  be  quod  rrcti/tcreti  because  the  defendant  choosinfj 
to  put  the  whole  weight  of  his  cause  upon  this  issue,  when  he  might 
have  had  a  plea  in  chief,  is  an  admittance  that  he  liad  no  other  defence. 
Yeiv.  2  S/iow.  42.    Str.  sCy2.  and  m  this  cd.se  the  jury  who  try 

thai  issue  shall  assess  tiie  damages. 

K  there  be  two  defendants  and  they  plead  two  ncvcral  picas  in  abate- 
ment, and  there  be  issue  to  one  and  demurrer  to  the  other,  if  the  issue 
be  found  tor  the  defendant,  tl'.c  coiu'l  will  not  proceed  on  tlu-  demurrer  ; 
and«/V  vice  vt-rsa^  for  cilher  way  the  writ  is  abated,  and  the  other  plea 
becomes  useless.    Jfod.  250.    I  Jiac.  ^dr.  15. 

AB.\TOK,  Sec  Marc.  ' 

ABATUUA.  Any  thing  (Uminishcd.  Moncfa  alxituda,  is  money 
clipped  or  diminished  in  value.    Cowt  l.    Du  Jb'n  uJir. 

ABBACY,  abbatia.']  The  gtivenimenl  of  a  religious  house,  &nd  the 
revenues  thereof,  subject  to  an  abbots  as  bishoprick  fi-om  bishop. 

ABBAT,  or  Mibot  ;  abtas^  Lat.  abbe^  Vr.  abbtaty  Sax.  by  some  de- 
rived from  the  Syriac  abba^  /tatcr.']  A  spiritual  lord  or  governor,  having^ 
the  lule  of  a  religious  iiouse.  Of  these  abbots  here  in  Knt^htid  some 
were  elective,  some  prcscnlativc  ;  and  some  wc!e  mitred,  and  some 
were  not  ;  such  as  were  mitred  had  episcopal  authoiity  within  their 
limits,  being  exempted  from  the  junsdiction  of  the  dioces;in  ;  bii*.  the 
other  sort  of  abbotn  were  subject  to  tlie  diocesan  in  all  spiritual  govern- 
ment. The  mitred  nAoor*  were  lords  of  parliament,  and  called  abbots 
4pca»fm^i,  and  abbots gtmeral,  to  distinguish  them  from  the  other  aftbottt. 
And  as  there  were  abbotfy  so  there  were  also  hrdu  /irit/r.ij  who  hud  ex- 
empt jurisdiction,  and  were  likewise  lords  of  i>»u  iiamcnt.  Some  reckon 
twenty-six  of  these  lords  abbots  and  priors  that  sat  in  |)arliament.  Sir 
£dward  Cuke  says,  there  were  twenty-seven  parliamentary  abbots  and 
two  priors.  I  Inst.  97.  In  the  parliament,  20  H.  II,  there  were  but 
twenty-five  ;  but  anno  4  Mil.  III.  in  the  summons  to  the  parliament  at 
Wint'jH  more  are  named.  And  in  M'/nwiitcon  .^JngUcaitum  there  is  also 
mention  of  more*  the  names  of  which  were  as  follow:  abbots  of  Sf.j'/us' 
tin  Canrcrbun;,  Ran.'.cyy  Fetrrboron^hy  Croyiand,  JhA»enfi(nny  St.  Bcnnrt 
de  JlulmOf  T/iornbify  Cok/itstrr,  J-eicatery  JVinc/icotnby  }Vet;timnstcr^ 
CirenccKtcr-i  St.  jfibatuj,  AV.  Afartt  Yoj'iry  Sbrewsburyy  'Sr/bijy  Si.  Pcter*a 
Glouccstcry  A'cltnsbnri/y  Jl'alt/icnty  T^orncuy  St.  J<dniU7ifffty  Urau/ieUy 
jibhigdon^  Nidcy  Itcatling-,  Glatitonburuy  and  Oeneij.  And  priois  of 
S/iatdhi^y  St.  John^n  of  Jerumlcmy  and  Leives.  To  which  were  after- 
wards added  the  abbotn  of  St.  j^uxtin*^  Bristoi,  and  of  Uardcnuy  and  the 
priory  tie  Snnpringham.  See  also  S/ielnwn's  Glossary.  These  abbey* 
and  priories  were  founded  by  otir  ancient  kitigs  and  great  men,  from  the 
year  602  to  1 133.  An  abbot  with  the  monks  of  the  same  house  were 
called  the  conventy  and  made  a  corporation.  Terms  de  JLcijy  4.  By  stat. 
27  H.  VIII.  c.  28.  ull  abbcijsy  monastciies,  priories,  £ic.  not  above  tlic 
value  of  200/.  per  cnu.  were  yivcn  to  the  lun^t  who  &o|d  tlic  laiids  ai 
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low  rates  to  the  Rfntir.  .*>no  29  H.  VIII.  tlie  rest  of  tlie  obbtins  Uc. 
made  voluntan-  suri  ciiders  of  their  houses  to  obtain  favour  of  tlie  king : 
and  aimo  31  //.  \  III.  a  hill  was  brought  into  the  house  to  confirm  those 
surrendei-s  ;  wiiich  passing,  completed  the  dissolution,  except  the  hos- 
pitals and  coUe^es,  wliich  iveif  not  dissolved,  llic  first  till  the  o3d,  .-uid 
the  last  till  the  j'th  of  H.  WW.  when  tomniissioners  were  apiioinied 
to  enter  and  seize  the  said  lands.  See. 

ABBATIS.  An  avetier  or  steward  of  tlie  stables  ;  an  osdcr. — 
Sfiflm, 

AnUROCHMENT,  aMrocomm/tun.]    The  forestalling  of  a  market 
«r  £iir.    .MIS.  .{ntii^, 
ABBUTT.\LSf   See . 

To  ABDICATE,  abdicarr.']     To  rehouncc  or  refuse  any  thing. 

Tvrm^  tir  Ln>.  5. 

ABDICATION',  otdiccrio.']  In  general,  is  where  a  magistrate  or 
person  in  ofitcc,  renounces  and  gives  up  the  same,  before  the  tei-m  of 
service  is  expired.  And  this  word  is  fre<;ucntly  confounded  with  re- 
signation, but  differs  from  it,  in  that  abdicaum  is  done  purely  and  sim- 
ply ;  m-hcrcas  resignation  is  in  favour  of  some  otlicr  person.  Chamb. 
Diet.  'Tis  said  to  be  a  renimciilion,  quitting  and  relinquishing,  so  as 
to  have  nothins;  further  to  do  with  a  tiling  ;  or  tlie  doing  of  such  ac- 
tions as  are  inconsistent  witli  the  holding  of  it.  On  king  Jamrt  U.'s 
lea\Tng  the  kingdom,  and  ahdicatirg  tl.-c  government,  the  Lords  would 
have  had  the  w  ord  desertion  made  use  of ;  but  tlie  Commons  thought  it 
was  not  comprehensive  enough,  for  that  the  king  might  then  have  liberty 
of  rciUming.  The  Sects  called  it  a  forefaulture  {fir/iiture)  of  the 
crovm,  from  the  verb forisfacio.  This  word  was  fully  canvassed  in  the 
^arliamentarii  DeAates^  at  that  time. 

ABDITORIUM.  An  abditory  or  hiding  place,  to  hide  and  prescne 
goods,  plate,  or  money  ;  and  is  used  for  a  chest  in  which  reliqnes  ai^e 
kept,  as  mentioned  in  the  inrentory  of  the  church  of  York.  Mon.  jbig. 
/.  im. 

ABERE^MURDF.R,  atrrrmurdriim.']  Plain  or  downright  murder  ; 
as  distinguished  from  the  less  heinous  crimes  of  iiianslatighter  and 
chance-medley.  It  is  derived  fi-om  the  Saxon  ebrre,  apparent,  notorious, 
and  mnrth,  murder  :  and  was  declared  a  capital  offence,  without  fine  or 
rommutation,  by  the  laws  of  Canute,  ca/t.  93.  and  of  Hm.  I.  cap.  13. 
a/ielm. 

TO  .\BET,  abettare,  from  the  Saxon  a,  (ad  vei  untrue)  and  bedan  or 
teterrn,  to  stir  up  or  incite.]  In  our  law  signifies  to  encourage  or  set 
on  ;  the  substantive  abetment  is  used  for  an  encouraging  or  instigation. 
Siaimdf.  PI.  Cr.  105.  An  abettor  (abettaior'S  \i  ■:.r\  instigator  or  setter 
on  :  one  that  promotes  or  procures  a  ciimc.    ^  .  lir.  31.  Se© 

Title  jfecesxartt. 

.\BEY.\N'CE;  m  abbaycnee,  from  the  Vr.l'j  -  e-.  to  expect.]  Is  what 
is  in  expectation,  remembrance,  and  intendment  of  law.  By  a  principle 
tif  law,  in  every  land  there  is  a  fee-sinipie  in  somebody,  or  it  is  in  abey- 
ance ;  that  is,  though  for  the  present  it  be  in  no  man,  yet  it  is  in  expec- 
tancy, belonging  to  him  tlist  is  next  to  enjoy  the  land.  1  Inni.  S42.  The 
word  abeyance  hatii  been  compared  to  what  llic  civilians  call  hercdita- 
rmi  jacrntrm  ;  for  as  the  civilians  say  lands  and  goods  jacrnt,  so  the 
common  lawyers  say.  that  things  in  like  estate  ere  in  abeyance  ;  as  the 
logicians  tenxi  it  in  /jc^Mr,  or  in  understanding  ;  and  as  we  say  in  audi- 
ta?, that  ;s,  in  coiiiiidEniiiou  of  law.    See  Plvad.  Uefi.  547. 
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ir  a  miin  be  a  pati-on  of  a  chiivcli,  and  presents  one  thereto,  the  feu 
of  tlie  lands  Mid  leiiemcnts  pertaiiiini;  to  (he  rectory  is  in  the  parson  ;  bul; 
if  the  pai-iion  die,  and  the  clun'ch  become  void,  thei\  tlie  fee  is  in  alicij- 
anccy  vintil  tliere  be  a  new  parson  presented,  utUnitled,  and  indiieled  : 
for  the  pati  on  hath  not  the  fee,  but  only  llic  ri>;ht  to  present,  the  fee 
being  in  the  ineinnbent  tliat  is  presented.    Terms  de  J.nj^  6. 

If  a  man  makes  a  lease  for  life,  the  remainder  to  the  right  heirs 
of  J.  S.  the  fee-simple  is  in  ubrt/uncc  until  J.  A',  dies.  1  hsl.  342.  If 
lands  be  leased  to  .'/.  Ji.  for  life,  the  remainder  to  miother  person  for 
years,  the  remainder  for  years  is  in  ahniancc,  until  the  deaLli  of  the  les- 
see for  life  ;  and  tlien  it  shall  vest  in  hint  in  remainder  as  a  purchaser, 
and  as  a  chattel  shall  go  to  his  executors,  o  AeoH.  ^3.  Where  tenant 
for  term  of  another's  life  dieth,  the  freehold  of  the  lands  is  in  al/ftjancc 
till  the  cnti-y  of  the  occupant.    1  Just.  312  A. 

Fee-simple  in  abeya»cr  cannot  be  charged  until  it  comes  in  so  as 
to  be  certainly  charged  or  aliened  ;  though  by  possibility  it  may  fall  eve- 
ry hoiu\    I  J7i.\f.  378. 

The  necessity  there  was  in  the  old  law,  that  there  should  always  bo 
some  person  to  do  tlic  feudal  duties,  to  fill  the  possession  luid  to  answer 
the  actions  which  might  be  brought  for  the  fief,  introtluced  the  nviixim 
that  the  freehold  could  never  be  in  abeyance.  (See  2  //  ;'/.?.  1C5.)  But 
it  was  admitted  there  were  some  cases  in  which  the  inherilunce  when 
separated  from  the  freehold  might  be  so.  Jiut  this  abeyance  or  suspen- 
sion of  the  inheritance  could  not  bvit  be  considered  with  a  very  jealous 
eye,  and  it  was  agreed  that  it  should  be  discoimtenanccd  and  discoura- 
ged as  much  as  possil)!e,  and  allowed  upon  none  but  the  most  urgent 
occasions.  The  cliief  reasons  of  this  may  be  found  in  BlackatouL-^  ar- 
gument m  the  case  of  J'erryn  and  Blake ;  and  Air.  Nurf^ravi-'s  obser- 
vations on  tlie  rule  in  Shtlhfa  case.  To  these  reasons  the  modem  hiw 
has  added  her  marked  and  miremitted  odium  of  every  restraint  upon 
alienation  ;  it  being  clear  that  no  r<  straint  could  be  more  eflectual  than 
the  admission  of  a  suspension  of  ilic  inheiilaiice.  The  same  princi- 
ples have  in  some  degree  given  rise  to  the  well  known  rule  of  law,  that 
a  preceding  estate  of  freehold  is  indispensably  necessary  for  the  nujifiors 
of  a  contingent  i-emainder  ;  and  they  inlluence  in  some  degree  the  doc- 
trines respecting  the  destruction  of  concuijjent  remainders.  See  1  1ml. 
316  «.  and  342  b.  and  the  notes  there. 

As  to  the  abnjuncc  of  litks  rj"  honour^  and  their  being  revived  by  the 
royal  nomination,  sec  1  //i*^.  165  a.  where  Lord  Coki-  says,  that  if  an 
earl  of  Cheslcr  die,  leaving  more  daughters  than  one,  the  eldest  shall 
not  of  right  be  a  countess,  but  the  king  may,  for  the  uncertainty,  confer 
the  dignity  on  which  daughter  he  pleases.  And  this  doctrine,  says  Mr. 
Hargravc  in  his  note,  is  undoubtedly  law,  though  our  books  furnish  lit- 
tle matter  on  the  subject ;  and  there  arc  many  instances  of  an  exertion 
of  this  prerogative.  One  of  the  most  remarkable  took  place  in  the  per- 
son of  the  late  Mr.  A',rborn  lii  rklnj  who  in  the  year  176-1  was  called  to 
the  House  of  Peers  in  right  of  the  old  barany  of  Jhleloiirl,  after  iin  abcii- 
ante  of  several  centuries,  and  was  aliowetl  to  sit  according  to  the  anti- 
t[uity  of  that  barony.  Sec  Caji,  in  Dom,  Proc.  1764.  Another  inst;uiC9 
ivas  in  the  case  of  Sir  /''i-aitcia  JJan/twooft^  late  Lord  J)f  S/imcrr  ;  fui'in 
1763  he  was  called  to  the  ancient  barony  of  that  name  in  right  oiUtis  de- 
ceased mother,  who  was  the  eldest  sister  aJid  one  of  the  co-lieii  s  of  aix 
earl  of  iVesinioreliintl^  on  whose  death  that  bamny  hati  become  in  ubcy* 
una;  and  being  so  summoned  he  took  his  seat  as  premier  baron  in  placi 
of  Lord  Mersaveni'ij,  who  before  possessed  that  distinction. 
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ABOETORIA,«6,7f»«a'".  The  alphabet.  Mul.  U'e»lm. — The  7ri«A 
still  call  ihc  alphabet  aigUltei. 

ABIGEVUS,  for  ahigrnn.  T!ie  same  as  Abacior,  which  see,  and 
Brad.  Tract.  I.  /.  1.  3.  caji.  6.  103  a. 

ABILITY,  to  inherit.    See  Title  .*'rn. 

ABlbHEUING  or  ABISHERSIXG.  Is  imderstood  to  be  quit  of 
amercements.  It  originally  signified  a  forfeiture  or  amcrctmcnt,  and  is 
more  pri<perlv,  mhhrring,  mU/irrMing,  or  mitkerifg;  according  loS/iclniatr. 
It  hath  suice'been  termed  a  liberty  or  freedom;  because  wherever  this 
word  is  used  in  a  grant  or  charter,  the  persons  to  whom  made,  have  ihcir 
forfeitures  and  amercements  of  all  olhere,  and  are  thcnisclves  free  from 
the  controul  of  anv  within  their  fee.  Kasia/'a  .ibr.  Terms      Leu,  T. 

ABJURATION,  ahjuroiio.']  A  forswaring  or  renouncing  by  oath  : 
in  the  old  law  it  signified  a  sworn  banishment,  oranoathiakentolorsake 
the  realm  for  ever.    Siaunr!/.  PI.  C.  I.  2.  c.  40. 

Fonnerly  in  king  JSrfsrffrd  the  Can/rMor'tiime,  and  other  reigns  down 
to  tl>e22  AT  YIII.  (in  imitation  of  the  clemency  of  the  Koman  emperors 
towards  such  as  Bed  to  the  church.)  if  a  man  had  committed  felony  here, 
and  he  could  fiy  to  a  church  or  church-yard  before  his  apprehension,  ho 
might  not  be  taken  from  thence  to  be  tried  for  his  crime  ;  but  on  confes- 
sion thereof  before  the  justice,  or  before  the  coroner,  he  %ras  admitted  to 
his  oath.  To  abjurr  or  forsake  tlic  realm  ;  which  pririlcgc  he  was  to  have 
fortrdays,  dttring  which  time  any  persons  might  give  him  meat  and  drink 
for  his  sustenance,  but  notaftcr,  on  pain  of  being  guilty  of  felony  :  Sec  Avni'i 
ASrrar,  lib.  1 .  But  at  last,  this  purashment  being  but  a  perpetual  confine- 
ment of  the  offender  to  some  sanctuary,  wherein  (upon  abjuration  ol  his 
liberty  ;md  free  habitaiion)  he  would  chuse  to  spend  his  life,  (as  appears 
by  llie  Stat,  amo  22  //.  \'III.  r.  U.)this  pririlege  was  abolished  by  stat. 
31  Jac.  I.  ca}:.  28.  and  this  kind  of  abjuration  ceased.    2  Init.  639. 

Astothceffectofabjuration,  on  the  mariiage  tie,  see  Title  Barm  Isf 
Fcmr. 

In  its  mo<lcm  and  now  more  usual  signification,  it  extends  to  the  per- 
son as  well  as  place  ;  as  for  a  man  to  abjure  the  Pretender  by  oath,  is  to 
bind  liiniself  not  to  own  any  regal  autliority  in  the  person  called  the  Pre- 
tender, nor  ever  to  pay  him  any  obedience.  Sec.  Sec  on  Uiis  subject, 
1  iile  .\hncotifbnnUcs,  Oar/tg,  Fajiixt,  Recusanti^  Sec. 

ABOLITION.  .\  destroying  or  cBacing,  or  putting  out  of  memory : 
It  also  signifies  the  leaMr  given  by  the  king,  or  judges,  to  a  criminal  ac- 
cuser to  desist  from  liinhcr  prosecution.    Stat.  23  H.  VIII.  c.  21. 

TO  ABRIDGE,  abbrrt  iarr,  from  the  Fr.  oAiri-.g-rr.]  To  make  shor- 
ter in  words  so  as  to  retain  the  sense  and  substance.  And  in  the  com- 
mon law  it  signifies  particularly  tlic  making  a  declaration  or  count  shorter, 
by  severing  some  of  the  substance  from  it :  a  man  is  said  to  abridge  his 
plaint  in  assize,  and  a  woman  her  ciemand  in  action  of  dower,  where  any 
laud  is  put  into  the  plaint  or  demand  which  is  nut  in  the  tenure  of  the  de- 
fendant ;  for  if  the  defendant  pleads  non-tenure,  joint -tenancy,  &c.  in 
abatement  of  the  writ,  as  to  part  of  the  kinds,  the  plaintiff  may  leave  out 
those  lands,  and  pray  that  the  tenant  may  answer  to  the  rest.  See  Brook. 
Title  .ibrM^mt.  t':*  21  //.  ATII.  c.  3. 

•(abridgement,  a  large  work  contracted  into  a  narrow  compass. 
Sec  Ti'.les,  BofA-t,  Urt-raru  Profirrtu. 

ABROG  .\TE,  oSrsyarr.]  To  disannul  or  take  away  any  thing :  l« 
aiTDgare  a  tow,  is  to  lay  aside  or  repeal  it.    Stat.  S  &  6  £<l.  VI.  c.  3. 
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ABSENTEES,  or  dcs  abfniers.  A  pailiamcut  so  called  was  licit!  a; 
Dublin,  10  Mmiy  8  Hen.  VIII.  Ajid  meiilioncil  in  Idlers  patcnl,  d«te(I  48 
Hen.  VIII.  \  insl.  3i4. 

ABSOLVE.    Sec  Ar.soiU: 

ABSOLUTIONS,  from  Rtime.    See  utic  /'a/i/sr*. 

AUSONIARE.  A  woid  used  by  the  Jingtish  ikiions  in  the  oatli  of 
fealty,  and  signifying  to  shun  or  avoid.—  As  ui  tljc  form  of  ilie  oath  among 
the  Ha.rmi.'t  recorded  by  A'ow/wfr. 

ABSQUE  HOC.    Sec  tilic  Tmvertr. 

ABUTTALS,  from  the  Ercnch  a4K«rr  or  aior/rrr,  to  limit  or  iKmnd.] 
The  buttings  and  boundings  of  lands,  Ea-sl,  West,  North  or  Sotitli,  wirii 
respect  to  the  places,  by  which  they  arc  liniiteil  and  boundeti.  Cannlrn 
tells  lis  that  limits  were  distinguished  by  hillocks  raised  in  the  huuls  callfd 
Socenlincs,  whence  we  have  the  word  bulling.  The  sides  on  the  breadth 
of  lands  are  propeiiy  afljacfntr.'iy  lying  or  bordciing ;  aiid  the  ends  in  length 
atibuttanten,  abntling  or  bounding.  The  boundai-ies  and  abultals  of  cor- 
pomtionand  church  lands,  and  of  )>anshes,  arepivsen'ed  by  ail  tuinuul  pro- 
cession. Boundaries  arc  of  several  sorts  ;  such  as  inclosnres  of  hedges, 
<Ulches  and  stones  in  common  fields,  brooks,  rivers,  tmd  highways,  Stc.  of 
manors  and  lordships. 

ACCAPITARE,  ofci7/«VKm.  To  pay  relief  to  lords  of  manors.— 
Crt/)/Vff// (/o7Hino  accapitarc.    7'Ve/a, /.  2.  c.  50. 

ACCEDAS  AD  CURIAM.  A  writ  to  the  sheriff  where  a  man  hatli 
received  false  judgment  in  a  hundred  court,  or  court  baron.  It  issues  out 
of  the  Chancery,  but  is  returnable  into  //.  K.  or  ('.  /).  And  is  in  the  na- 
ture of  the  writ  defalso  juclicio,  which  lies  for  him  that  had  received  falso 
judgment  in  the  county  court.  In  the  Register  uflVrits  it  is  said  to  be 
a  writ  that  lies  as  well  for  justice  delayed,  ;i5  for  false  judgment :  and 
that  it  is  a  species  of  the  writ  recordare,  the  sherift"  being  to  make  record 
of  the  suit  in  the  inferior  court,  and  certify  it  into  tlie  king's  court.  Re.g. 
Orig.  9.  56.  J'.  .V.  B.  IS.  Dyer,  169. 

ACCEDAS  AD  VICECOMITEM.  Where  a  slieiifi-  hath  a  wit 
called  Pone  delivered  to  him,  but  supprcsselh  it,  iliis  writ  is  directed  to 
the  coroner,  commanding  him  to  deliver  a  writ  to  the  sheriff  lieg.  Orig. 
83. 

ACCEPTANCE,  acceftlalio.']  The  taking  and  occf/;///!^' of  anything 
in  gooti  part,  and  as  it  were  a  tacit  agreement  to  a  pj-eceding  act,  which 
might  have  been  defeated  and  avoided,  were  it  not  for  such  aceelilancc  Iiad. 

jia  to  the  effect  of  accejttance  ijf  Rent,  See  Titles,  Rent,  Letter. 

Hon- far  the  acceptance  i^f  one  Ettate  shall  destroy  another.  See  Title 

Estate. 

li'liere  the oceefltance  qf  money  shall disehar.ge a  Bond,  Sec  Title  Bond. 
//ot:'  far  the  acceptance  of  one  thing  shall  be  a  good  bar  to  the  demand 
of  another. 

Where  the  condition  of  a  bond  is  to  pay  money,  acceptance  of  another 
thing  is  good.  But  if  the  condition  is  not  for  money,  but  a  collateral 
tiling,  it  is  otherwise.  Dyer  56.  t>  Re/i.  79.  The  acceptance  of  unceiv 
tain  things,  as  customs,  kc.  made  over,  may  not  be  pleaded  in  satisfaction 
of  a  certain  sum  due  on  liond.  Cro.  Cur.  19J.  if  u  woman  halli  title  to 
an  estate  of  inheritance,  as  dower,  &c.  she  shall  not  be  barred  by  any  col- 
lateral satisfaction  or  recompense :  and  no  collateral  accejilance  can  biu- 
any  right  of  inheritance  or  freehold,  without  some  release,  &c.  4  Rep.  ), 
VaL.  I.  C 
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When  a  man  is  eniided  lo  a  tliiiig  in  gross,  he  is  not  bound  to  accrj,!  it 
b}-  paixels :  and  if  a  lessor  <Ustr,un  for.  rent,  he  is  not  oUiged  to  acccjii 
part  of  it;  nor  in  action  of  ditimic,  part  of  the  goods,  Uc.  3  &ilk.  1. 

Debt  upon  bond  conJitioiied  for  the  obligor  to  make  an  assurance  of 
such  lands  to  sach  uses  as  in  tho  condition  mentioned ;  the  defendant  pleaded^ 
thai  he  had  made  a  feoft'inent  of  the  same  Uids  to  otlicr  uses  llian  in  the 
condition  expressed,  which  tlie  obligee  had  acccpicd  ;  upon  demuner  ii 
was  adjudged  an  ill  plea ;  for  the  obligor  ought  not  to  vary  £i\>m  the  uses 
set  forth  in  the  condition.    1  Brovnil.  50. 

Acceptance  of  a  less  sum  may  be  in  satisfaction  of  a  ^rrcafcrsum,  if  it 
be  before  the  day  on  wliich  the  money  becomes  due.  3 /Ju.'j/.  301.  See 
Title  Payvtent. 

ACCliSSARY  or  Accessoky.  Mcrssanus,  rariicr/is  crimims.^  One 
guilty  of  a  felonious  oficnce,  not  principally,  but  by  participation  ;  as  by 
command,  advice,  or  concealment,  ^c. 

Meiiars  and  .iccumjilicen  also  come  in  some  measure  under  the  name, 
tlioughdie  former  oot  sulcily  under  tlie  legal  definition,  of  Accessaries. 
An  jhtror  is  one  who,  stirs  up,  incites,  insiigatcs  or  encourages,  or  w  ho 
commands,  counsels  or  pwjcures,  another  to  commit  felony  ;  and  in  many, 
indeed  ui  almost  all  cases,  is  now  considered  as  nmck  a  priiicijial  as  the 
actual  ickjn,  in  some  cases  more,  as  in  ilie  case  of  murder.  Sec  iracA's 
J{u^i\  P.  C.  I.  1.  c.  ay.  §7,  S.  U.  c.  33.^  ya — 103.  An  jicccn'/ilUr  is  one 
of  many  equally  concerned  ui  a  felony,  and  is  genenllly  applied  to  those 
who  arc  admitted  to  give  evidence  against  tlieir  fellow -criminals,  for  liie 
furtJier.jice  of  justice  which  might  othenvise  be  ciudcd ;  and  this  is  done 
on  the  ^incicui  principle  of  law  relative  lo  J/i/miim.  Sec  touch's  Uank. 
M.  C.  /.  3.  r.  37.  5  3.  r.  k  notes :  4  Comm.  329. 

The  following  extracts  from  Blackttone'a  Commentariet,  (4  C9mm,  3i 
— »0  k  333.)  with  some  slishi  additions  insetted,  seem  to  be  most  pit>peF 
to  give  the  reader  a  meihotlrEed  general  idea  of  tltc  subject. — Consult 
also  Jialc'i  /iijt.  P.  t .  and  Ha'.i'k.  P.  C.  for  fuller  information. 

I.  0/  Prindpak. — A  man  may  be  principal  in  an  oflence  ia  two  dc- 
}n"ees.  A  principal  in  the  first  degree,  is  he  that  is  the  actor,  or  absolute 
perpcirritor  of  the  crime  ;  and  in  the  second  degree,  he  w  ho  is  present, 
aiding  and  abetting  the.  fact. lobe  done.  1  Hak'e P.  L'.o\b.  which  pre- 
sence need  nut  always  be  an  actual  iir.Biciiiac  standing  by,  within  sight 
or  hearing  of  the  fact ;  but  there  may  be  also  a  constructive  presence,  as 
when  one  commits  a  robbery  or  munler,  and  atiothcr  teeps  watch  or 
guard  at  some  convenient  distance.  Poster,  3  jO.  And  Uiis  nde  hath  also 
other  exceptions :  for.  in  case  of  murder  by  poisoning,  a  n>an  may  be 
a  principal  felon,  by  preparing  and  laying  the  poison,  or  persuading  aji- 
olher  to  drink  it,(AV4.  j2.)  who  is  igiiorantof  its  poisonous  quality,  (Pa.urr, 
.1-49.)  orgiving  it  to  him  for  tltui  purpose  ;  and  yet  not  administer  it  him- 
?«elf.  nor  be  present  when  the  \c\y  deed  of  poisoning  is  coniniitted.  3  IiisS. 
133.  /Vnd  the  same  reason  will  hold,  with  regard  to  otlter  murdei-s 
committed  in  the  absence  of  the  murderer,  by  means  wlucli  he  had  pre- 
pared beforehand,  and  whidi  probably  could  not  tail  of  their  mischievous 
effect.  .Vs  by  laying  a  trap,  or  piiXall,  for  snotlter,  w  hereby  he  is  killed  ; 
letting  out  a  w  ild  beast,  with  an  intent  to  mischief ;  or  exciting  a  madnt^ 
to  commit  murder,  50  that  death  thereupon  ensues  ;  ut  every  of  tliese 
cases  the  party  oBending  is  guilty  of  n.urder  as  a  principal  in  the  first  de- 
gree. I  'or  he  catmoi  be  called  an  accessary,  that  necessarily  presupposing 
a  priiKipal ;  and  the  poison,  tlte  pitfall,  the  beast  or  the  madman,  can- 
not be  held  priiKipals,  being  only  the  instruments  of  de.uh.    As  tliere- 
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tore  he  must  be  cci  tiaiily  guilty  citlirr  as  pi  iiiciial  or  accessary,  and  cannot 
be  so  as  accessary,  it  i'oMows  lhat  he  must  be  guilty  as  piim  ipul :  and  if 
piincipal,  then  in  the  first  degree,  for  there  is  no  other  criminal,  imich 
less  a  superior  in  the  i;ii!it,  H  iiom  he  could  aid,  al>ct,  or  assist.  1  Halt's 
C.  617.   2  Hawk.  A  C.  441,2. 

.  11.  Of  Accensurieat—.Kn  Accessary  is  he  who  is  not  the  chief  actor  in 
the  offence,  nor  present  at  its  peiforinance,  but  is  soma  way  concerned 
therein,  either  before  or  alter  the  fact  committed.  In  considerinp^  the 
nature  of  which  degree  of  guilt,  we  will  examine,  Isl.  What  olfences 
atlmit  of  accessaries,  and  what  not :  2.  Who  may  be  an  accessarjr  before 
the  fact:  3.  Who  may  be  an  accessary  after  it :  4.  How  accessaries,  con- 
sidered merely  as  such,  and  distinct  from  principals  are  to  be  treated  :  S. 
Of  accessaries  or  accoinpUcea  accusing  principals. 

1 .  In  high  treason  there  are  no  accessiirics,  but  all  arc  principals  :  the 
same  acts,  that  make  a  m:m  accessary  in  felony,  making  him  a  principal 
in  high  treason,  upon  account  of  the  hchtousness  of  the  crime.  3  Inst.  1 38. 
1  Hale's  P.  C.  613.  Besides,  it  is  to  be  considered,  that  the  bare  intent 
to  commit  treason  is  many  times  actual  treason ;  as  imagining  the 
death  of  the  king,  or  conspiring  to  take  away  hiscixiwn.  And,  as  no  one 
can  Ldvisc  and  abcl  such  a  crime  without  an  intention  to  have  it  done, 
there  can  be  no  accessaries  before  the  fact,  since  tiie  very  advice  and  abet- 
ment amount  to  principal  treason,  hut  tliis  will  not  hold  in  tlic  inferior 
species  of  high  Ircason,  which  do  not  amount  to  tlie  lega]  idea  of  com- 
passing the  death  of  the  king,  queen,  or  piincc.  l  or  in  these,  no  advice 
to  commit  thtm,  unless  the  thhig  be  actually  pf  rformrd,  v.  ill  make  a 
man  aprincipal  traitor.  i'oWtr,  342.  In  petit  ttL.  Ionics 
with  or  without  bencht  of  clergy,  tliere  may  be  .-  )l  only 

in  those  ofi'tnccs,  which  by  judgnieiil  of  law  Ere  suuil^ii  a.ui  viii^irciiiedi- 
tated,  as  mimslaughter  and  the  like,  which  therefore  cannot  have  anji 
accessaries  before  the  fact.  I  HaWs  I'.  C.  615.  So  too  in  petit  larceny, 
and  in  all  crimes  under  tlie  dcrjree  of  felony,  there  arc  no  accessaries 
either  befoi  e  or  after  tlie  fact :  but  all,  persons  concenictl  therein,  if  guilty 
fet  all,  are  principals.  1  l/aWs  P.  C.  613.  the  same  rule  holding  with  re- 
gard to  the  highest  and  low  est  oifences  ;  tliough  upon  ditVerent  reasons. 
In  treason  all  arc  principals, /nViUT  oc/<a.«  ;  in  tiesp;»ss  all  are 

princioals,  because  the  VjiW^ua  de  miniims  non  cura/,  does  not  descend  to 
tlislinguish  the  cUfierent  shades  of  guilt  in  petty  misdemeanors.  It  is  a 
maxim  thiVt  accrssorius  s(--tftulur  natumm  sui  /irinct/ia/is:  i  Inst.  139.  and 
therefore  an  accessary  cannot  be  guilty  ofa  higher  crime  than  his  princi- 
pal, being  only  pimisli)!d  as  a  partaker  of  liis  guilt.  So  that  if  a  servaju 
instigates  a  str.-inger  to  kill  his  master,  this  being  raurderin  the  smmger 
as  principal,  of  course  the  servant  is  accessary  only  to  the  crime  of  murder, 
though  had  he  been  present  and  assisting  he  « ould  have  been  giiiity,  as 
jjrincipal,  of  petty  treason,  and  tlie  stranger  of  murder.  2//awX'.  P.  C. 
4*1,  2. 

Though  generally  an  act  of  parliament,  creating  a  felony,  renders 
(consequentially)  accessaries  before  and  after,  within  the  same  penalty, 
yet  the  special  penning  of  the  act  of  parliament  in  such  cases  sometimes 
vaiiesthe  case.  Thus  the  suitute  of  3  Hen.  VII.  c.  2.  against  takmg 
away  mtiidcns,  £cc.  makes  the  oiVi^ncc  and  the  procuring  and  abetting, 
yea  and  w  iltingly  receiving  also,  to  be  all  equally  pi  incipal  felonies,  and 
excluded  of  clergy.   1  Hule'a  P.  C.  614. 

hi  wliat  cases  accessaries  arc  c.\cludcd  from  clergy,  see  Title  Felcnue 
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3.  Sir  mxiihm  Na!e.{S  Hair's  P.  C.  615,  616.)  defines  an  accrnar^ 
trfnre  the  foci  to  be  one,  who  being  absent  at  the  time  the  crime  -one. 
committed,  doth  yet  procure,  counsel,  or  command  another  to  cnmniit  a 
ciinte.  Herein  absence  is  necessan-  to  make  him  an  acccssarj- :  for  if 
such  prwurcr,  or  the  like,  be  present  he  is  guiJiy  of  the  ciime  as  prin- 
cipal. If  then  ad\i>es  B.  to  kill  anoiher,  and  £.  does,  in  the  absence 
X  now  B.  is  piiiicipal,  and  A.  is  accessary  in  the  murder.  .\nd  this 
hoMs  though  the  party  killed  be  not  in  rrmm  ra:ura  at  the  time  of  tlie 
advice  given.  As  if  .1.  the  reputed  father  advises  B.  the  motlicr  of  a 
bastard  child,  unborn,  to  stranjle  it  when  bom.  and  she  does  so.  .4.  i» 
accessary  to  the  murder.  Dyer,  1S6.  And  it  is  also  settled,  f/'Mfrr, 
126.)  that  whoever  pi-ocurcth  a  felony  to  be  committed,  tliough  it  be  by 
the  intervention  of  a  U.ird  person,  is  an  accessary  before  the  fact.  It  is 
likew  ise  a  rale,  that  he  who  in  anywise  commwids  or  counsels  anotlier 
to  commit  sn  urj.iwful  act  is  accessaiy  to  all  that  ensues  u|)on  that  uii- 
lawful  act,  hut  is  not  accessary  to  any  act  distinct  from  the  other ;  as  if 
A.  commands  B.  to  beat  C.  and  B.  beats  him  so  that  he  dies,  B.  is  guil- 
ty of  murder  as  principal,  and  A.  a.s  acccssai-y  :  bm  if  commands  B. 
to  bum  C.'s  hou.se.  and  he  in  so  doing  commits  a  rolibeiy,  now  A.  though 
acctssar)  to  the  bumintr.  is  not  accessary  to  the  robbery,  for  that  is  a 
thing  of  a  distinct  and  imconsequendal  nature.  1  Hale's  P.  C.  617.— 
But  if  the  felony  committed  be  the  same  in  substance  with  that  which 
is  conunanded,  and  only  varying  in  some  rinrumslantial  matters  :  as  if, 
upon  a  conunand  to  poison  A.  he  is  stabbed  or  sliot,  and  dies,  the  com- 
immder  is  still  arcc^saiy  to  tlie  murder,  for  the  substance  of  tlic  thing 
commanded  was  tlic  death  of  A.  and  the  matmer  of  its  execution  is  a 
mere  coUuxcral  circAimstancc.  2  Havk.  P.  C.  445.  lly  stat.  3  tJ*  4  It', 
k.  M.  c.  9.  benefit  of  clergy  is  taken  away  from  accessaries  before  the 
tact  to  burglary^  by  commanding,  counselling.  Sec. 

3.  An  ccccssaru  oJ}cr  the  foci  may  be,  where  a  person,  knowing  a  fe- 
lony to  bare  been  committed,  receives,  relieves,  comforts,  or  assists  the 
felon.  I  Hale's  P.  ('.618.  Therefore  to  make  an  accessarj- rjr /jos/ 
foci'j  'v.  is  in  the  first  place  requisite  that  he  knows  of  the  felony  committed. 
2  Haivk.  P.  C.  446.  In  the  next  place,  he  nmst  receive,  relieve,  com- 
fort or  assist  him.  .\nd,  generally,  any  assist:ttice  whatever  given  to  a 
felon,  to  hinder  his  being  apprehended,  tried,  ur  snflcring  punishment, 
nakes  the  assister  an  accessary.  As  furnishing  him  witli  a  horse  to 
escape  Ins  pursuers,  money  or  victuals  to  support  him,  a  house  or  other 
shelter  to  conceal  h'm>,  or  open  force  or  violence  to  rescue  or  protect 
him.  2  Hairk,  P.  C.  444,  5.  So  likewise  to  convey  instruments  to  a 
leion  to  enalilc  him  to  break  gaol,  or  to  bribe  the  gaoler,  to  let  him  escape, 
makes  a  man  an  accessary  to  the  felony.  .\nd  by  stat.  11  Sc  12  /!'.  III. 
c.  7.  the  recei\Tng  a  pirate,  or  any  vessel  or  goods  piratically  taken,  ren- 
ders the  receivers  accessarj-  to  the  piracy.  But  to  relieve  a  felon  in 
gaol  with  clothes  or  other  necessaiics,  is  no  offence  :  for  the  crime  im- 
puted to  this  species  of  accessarv-  is  the  hindrance  of  public  justice,  by 
assisting  the  felon  to  escape  the  vengeance  of  tlie  law.  1  Hale's  P.  C, 
62i.  To  bny  or  receKe  stolen  goods,  knowing  them  to  be  stolen,  falls 
«nder  none  of  these  descriptions  ;  it  w  as  therefore  at  common  law  a  mere 
niisdcr.tennor.  and  made  not  the  receiver  accessary  to  the  theft,  because 
he  received  the  goods  only,  and  not  the  felon.  1  Hale's  P.  C.  620.  To 
remedy  this  the  slat.  3  U'.  k  ,t/.  c .  9.  Sc  1  Anne,  r.  9.  were  passed  against 
such  receivers  :  and  now  by  the  stat.  3  Ame  c.  il.  and  4  Geo.  I.  r.  II, 
idlsucb  receivers  are-  made  accessories  (where  the  principal  felony  ad- 
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mils  of  accessaries)  Fonifi;  "J.  and  may  be  ti"jnspor<c<l  for  fourteen 
years  j  mid  in  the  ciisc  of  recei>  inj^-  linen  Komls  blolen  from  the  bleach- 
ini;-);roun(Js,  arc  by  st.  18.  Geo.  II.  c.  27.  declared  felons  without  benefit 
of  riergy. 

The  felony  must  lie  romplctc  r.t  llic  time  of  the  assistance  given ;  else 
it  makes  not  the  assistant  au  access.iry.  As  if  one  woiinds  another  mor- 
tally, and  after  the  wound  given,  but  before  death  ensues,  a  person  as- 
sists or  receives  the  deliwiuenl,  this  does  not  make  him  accessary  to 
the  homicide  ;  for  till  death  ennvies,  there  is  no  felony  committed.— 
2  Huiok.  F.  C.  4-t7.  lJut  so  strict  is  the  law  where  a  felony  is  actually 
complete,  in  order  to  do  cflccluiil  justice,  that  the  nearest  relations  arc 
not  sutVcrcd  to  aid  or  receive  one  another.  If  the  parent  assists  tlic  child> 
or  the  child  his  parent,  if  the  brother  receives  the  brother,  the  master 
liis  servant,  or  the  servant  his  master,  or  even  if  the  husband  relieves 
his  wife,  who  may  have  any  of  iheni  committed  a  felony,  tlie  receivers 
become  accessaries,  fx  fiunt  facto.  Z  ln»t.  108.  2  Hmvk.  P.  C.  320.— 
But  a  feme  covert  cannot  become  an  accessary  by  the  receipt  and  con- 
cealment of  her  husband  ;  fui*  she  is  presume<l  to  act  imder  his  coer- 
cion, and  therefore  she  is  not  bcund,  neither  ought  she  to  discover  her 
lord.    I  Hatc'i  P.  C.  621. 

4.  The  general  rule  of  the  ancient  law  i-s,  that  accessaries  shall  suf- 
fer the  same  punishment  as  their  principals  ;  if  one  be  liable  to  dealh> 
the  other  is  also  liable.  3  Imt.  188.  Why,  then,  it  may  be  asked,  arc 
such  elaborate  distinctions  maile  between  accessaries  and  principals, if 
both  are  to  sun'er  the  Simie  punishment!  For  these  reasons;  1st.  To 
distinguish  the  nature  and  denomination  of  ciimes,  tliat  the  accused  may 
know  how  to  defend  himself  when  indicted  :  the  commission  of  an  actual 
robbery  being  quite  a  different  accusation  from  that  of  harbouruig  the 
robber.  2dly.  Because,  though  by  the  ancient  common  law  tlie  rule  is 
as  before  laid  down,  tliai  both  shall  be  punished  alike,  yet  now  by  tho 
.statutes  relalmg  to  the  benefit  of  clergy,  a  distinction  is  made  between 
them  ;  accessaries  uftcr  the  fact  being  still  allowed  the  benefit  of  clergy 
in  all  ca.ses  (except  horse-stealing,  stat  3 1  EUz.  c.  12.  and  stealing  of  lin- 
en from  bleacliing-grounds,  stat.  18.  Gfo.  II.  c.  27.)  which  is  denied  to 
Jhc  princip;ds,  and  accesssnies  before  the  fact.,  in  many  cases  j  as  among 
others  in  petit  treason,  murder,  robbciy,  and  wilful  bumuig.  1  Hale's  P. 
C.  615.  And  perhaps  if  a  distinction  were  constantly  to  be  made  be- 
tween the  punishment  of  principals  iind  accessaries  even  before  the  fact, 
the  latter  to  be  treated  with  a  little  less  severity  than  the  former,  it  might 
prevent  the  perpetration  of  many  crimes,  by  increasing  the  difficulty  of 
iindiiig  a  pciiion  to  execute  the  deed  itself;  as  his  danger  would  be  greater 
than  that  of  his  accomplices,  by  reason  of  the  difl'erencc  of  his  pun- 
ishment, Jleecar.  c.  37.  3dly.  Because  no  man  formerly  could  be  tri- 
ed as  accessary  till  after  the  principal  was  convicted,  or  at  least  he  must 
have  been  tried  at  the  same  time  w  ith  him,  though  tliat  law  is  now  much 
altered.  -Ithly.  Because,  though  a  man  be  indicted  as  accessary  and  ac- 
(piitted,  he  may  afterwards  be  indicted  as  principal ;  for  an  acquittal  of 
receising  or  counselling  a  felon  is  no  acquittal  of  the  felony  itself:  but 
it  is  a  matter  of  some  doubt  whether  if  a  man  be  aciiuittcd  as  principd, 
he  can  be  afterwards  indicted  as  accessar)'  brjlre  the  fact;  since  those 
ofreiices  are  freC|uenily  very  nearly  tdlied,  and  therefore  an  acquittal 
of  the  guilt  of  one  may  be  an  ae(|ui:tui  of  the  other  also.  1  Hulc'a  P. 
C.  625,  626.  -i  lUr.-.'k.  /'.  C.  iQSi,  530.  y-Wcr,  361.  But  it  is  clearly 
b%ld,  tiiat  une  acquitted  as  princip&l  may  be  indicted  m  acccssaiy  u/'cr 
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the  fa« ;  since  lliat  is  ahtays  an  offence  of  a  different  species  of  guilE^ 
principally  lending  to  eradc  the  public  justice,  and  is  subscnucnt  in  its 
commencement  to  tlic  oilier.  Upon  these  reasons  the  distinciion  of 
principal  and  acccssaiy  appear  to  be  highly  neccssaiy,  ilioush  the 
punishment  is  still  n\uch  the  same  will*  regaid  to  principals  and  such 
accessaries  as  oHend  before  tlic  fact  is  commiaed. 

Bv  the  old  common  law,  the  accessary  could  not  be  aiTai?Tied  till  the 
principal  was  atuimcd,  unless  he  chose  it,  for  he  might  waive  the  benefit 
of  ilie  law  ;  and  therefore  principal  and  accessary  inight  and  may  still 
be  arraij^ncd  and  plead,  and  also  be  tried  togetlier.  But  otherwise  if 
the  piiiicipai  had  never  i>een  indicted  at  all,  had  stood  mute,  had  chal- 
lenj^ed  about  thirtj'-iivc  jurors  peremptorily,  had  claimed  the  benefit 
of  clerg>-,  had  obtained  a  pardon,  or  had  died  befoi  c  attainder,  ilie  ac- 
cessary in  any  of  these  cases  could  not  be  arraigned :  for  non  constitie 
whctlier  any  fcSonywas  committed  or  no,  tilLthe  principal  was  attainted  ; 
and  it  might  so  happen  that  the  accessary  should  be  convicted  one  day, 
and  the  piincipal  acquitted  the  next,  which  would  be  absurd.  How- 
ever, this  absui-dity  could  only  happen,  where  it  was  possible  t!>at  a  trial 
of  the  principal  might  be  had  iaes.'yuc  ;ir  to  that  of  lite  accessary  ;  and 
therefore  the  l;iw  still  continues  that  the  accessary  shall  no/  be  tried  so 
long  as  the  principal  rem-.dns  liable  to  be  tried  hereafter.  But  by  stat. 
I  .Yni.T,  c.  9.  if  ihe  principal  be  once  convicted,  and  before  attainder, 
(that  is,  before  he  receives  judgiiicnt  of  death  or  outlawry,)  he  is  de- 
livered by  pajtion,  the  benefit  of  clergy,  or  otherwise  ;  or  if  the  piinci- 
pal stands  mute,  or  challenges  peremptorily  above  ilie  legal  number 
of  jurors,  so  as  never  to  be  coTiricied  at  all ;  in  any  of  these  cases  in  wliich 
no  tabscfurnt  trial  can  be  hatl  of  the  principal,  die  acccssan-  may  be  pro- 
ceeded against,  as  if  the  principal  felon  had  been  attainted ;  for  there  is 
no  danger  of  future  contradiction.  And  upon  the  uial  of  the  accessary, 
as  well  after  as  before  the  conviction  of  the  principal,  it  seems  lobe  the 
better  opinion,  and  founded  onihe  true  spirit  of  justice,  tliat  tlie  acces- 
sar)-  is  at  liberty  (if  he  can)  to  controvert  the  guilt  of  his  supposed  prin- 
ci|>al,  and  to  prove  him  innocent  of  the  charge,  as  wU  in  point  of  fact, 
as  in  po'mt  of  law.  J-'mtrr,  365.  E;c.  ;  and  by  stat.  10  Geo.  III.  r.  4S. 
buyers  or  receivers  of  stolen  jewels,  gold  or  silver  plate,  where  the 
stealing  shall  have  been  accompanied  with  burglary  or  ixiblieiy,  may  be 
tried  (and  transported  for  1 4  years]  before  the  connciion  of  tile  princi- 
pal. By  the  stat.  -  o  £.  c.  2-*.  tiie accessary  is  intlictabic  in  that 
coimty  when;  he  «-as  accessary,  and  shall  be  tried  there,  as  if  the  felony 
liad  been  committed  in  the  same  county ;  and  the  justices  before  whom 
the  accessan-  is,  shall  write  to  tliu  justices,  tec.  before  wliom  the  prmcipal 
is  attainted,  for  the  record  of  the  attainder.    1  Hoicks  J-L'*:.  P.  C.  6-3. 

Where  the  principal  is  not  attainted,  but  discharged  by  being  burnt  in 
the  hand  oidy,  tl.e  accessary  after  tlie  fact  ought  to  be  discharged  wiih- 
out  burning  in  tlie  band,  on  being  put  to  his  book.  Cro.  Car.  566.  fil.  3. 
Where  there  arc  two  principals,  the  attainder  of  one  of  them  gives 
eafnctent  foimdaiion  to  arraign  thc'acccssanj.  Jcnk.  CVnr.  76. 

5.  The  old  doctrine  of  u/./.Tovrmrw/ff,  when  one  criminal  appealed  or 
accused  bis  accomplices  in  order  to  obtain  liis  pardon  i^  iK>w  gro\vn  into 
disuse ;  but  is  fully  provided  for  m  the  case  of  csinJn^,  nibrru,  bur- 
^arvy  housf'iireaking^  hQrse-jttcaiing-^  and  iarccny-,  (from  shops,  wai-e- 
houses,  stables  and  coach-houses.)  by  stat.  4  Sc  S  fl".  k  l^l.  c.  S.  6k/ 
IK.ni.c.17.  19k  U  If.  HI.  f.  23.  k  5  .^nnf,  e.  31.  which  enact,  that  if 
uiy  such  oficnder,  being  out  of  prison,  shall  discover  two  who  have 
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eommirted  the  like  offences,  he  shall  on  iheir  ronviction,  in  cases  of 
burgiartj  01'  h(^UHe-brecking^  r-cceive  the  reward  ol  4u/,  given  to  per- 
sons aj)prehcncluig  such  tctons ;  and  in  ijcncrai  be  enUtJecl  lo  a  pai'don  of 
«Uicapiuit  oiVcnces,  excepting  only  nivu'tlcr  and  treason,  and  of  them  also 
incases  of  coin'mg;  butiuuler  slat.  13  Geo.  li.  i.  :;s.  thc  paidon extends 
only  tootVences  by  coinage.  And  in  cases  of  stealing  iron,  lead  or  other 
njctals,  tile  accomplice  convicting- receivers  sh:dl  (unucr  stat.  29.  (r<;o.  II. 
t.  30.)  be  pardoned  all  such  oHences.  It  is  usual  also  lor  justices  of 
peace  lo  aumit  accomplices  to  other  felonies,  to  be  witnesses  against 
their  fellows;  on  anim/iiifd  corifidinct:  that,  in  case  of  a  complete  disco- 
very without  prevarication  or  fraud,  they  shall  receive  a  pardon ;  but  to 
wliich  tlicy  are  not  entitled  of  right.  Lrach's  Havjk.l.'i.  c.  37.  ^  7.  and 
notes.  3  Cumm,  330. 

ACCOLA.  An  husbandman  who  came  from  some  other  parts  or 
country  to  till  the  lands,  ct>  yuoU  advriiims  terrain  colat.  And  thus  dis- 
tinguished from  Iiic'jla,  viz.  Accola  >ion  /iru/iriam,  jirojiriam  colit  Incola 
tcrru.    Du  i'rcsnr. 

ACCOLADE,  from  the  Fr.  acco/i-r^  colltun  unt/ihrfi.^  A  ceremony 
used  ui  knighthood  by  the  king's  putting  his  hand  about  the  knight's 
neck. 

ACCOMPLICE.  See  jfccettary. 
ACCOMPT.  See  Mcount. 

ACCO  HU.  /■>.]  Is  an  agreement  between  two  or  more  persons,  where 
any  one  is  injured  Uy  a  u  espass,  or  ofi'cnce  done,  or  on  a  contract,  to  sa- 
tisfy him  will!  some  recompence ;  which  accord,  if  executed  imd  per- 
formed, shall  be  a  good  bar  in  law,  if  the  other  party  after  the  accord  per- 
formed, bring  an  action  for  the  same  trespass.  Sec.  Terms  dc  Xiy. 


1.  When  a  duty  is  created  by  deed  in  certainty,  as  by  bill,  bond,  or 
covenant  to  pay  a  sum,  of  money,  this  duly  accruing  by  writing,  ought 
to  be  discharged  by  matter  of  as  high  a  nature  ;  but  when  no  certain 
duty  arises  by  deed,  hut  the  action  is  for  a  tort  or  delault,  &C.  for  which 
damages  are  to  be  recovered,  there  an«fforrf  witli  satisfaction  is  a  good 
plea.  6  Jic/i  43.  In  accord  one  promise  may  be  pleaded  iia  discharge 
of  anotlicr,  before  breach  ;  but  after  breach,  it  cannot  be  discharged 
without  a  release  in  writing.  2  Mod.  44.  Accord  with  satisfaction  up- 
on a  covenant  broken,  is  a  good  plea  in  satisfaction  and  discharge  of  tlie 
damages.  Littw,  359.  And  accord  made  before  the  covenant  broken, 
hath  been  adjudged  a  good  bar  to  an  action  of  coveiuuit,  as  it  may  be  in 
satisfaction  of  damage  to  come.    1  Vaiiv.  Jbr.  546. 

If  a  contract  witlioul  deed  is  to  deliver  goods,  Wc.  there  money  may- 
be paid  by  accord  in  satisfaction  ;  but  if  one  is  bound  in  an  obligation  la 
deliver  goods,  or  to  do  any  collateral  thing,  tile  obligee  ciuinot  by  «r- 
cord  give  money  in  satisfaction  thereof :  though  when  one  is  bound  to 
pay  money,  he  may  give  goods  or  ;uiy  other  valuable  thuig  in  satisfac- 
tion, y  J<i/i.  78.  1  Jmt.  212.  Where  damages  are  uiiccriuhi,  a  les- 
ser thing  may  be  done  in  satisfaction,  and  in  such  case  an  accord  and  sa- 
tisfaction is  a  good  plea";  but  in  action  of  debt  on  a  bund,  there  a  lesser 
?um  cannot  be  paid  in  satisfaction  oi  a  greater.  4  Mod.  88.  Accord 
villi  satisfaction  is  a  good  plea  in  personal  actions,  where  damages  only 
fkie  to  be  fccoveretl ;  and  in  all  actions  which  suppose  a  wrong  vi  ts* urmit, 
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where  s  eapiiu  and  rrigrri  lie  at  the  common  law,  in  trespass  ai)(l  ejcd- 
tnenf,  detinue,  &c.  atf^rd  is  a  i^ood  plea  :  So  in  an  appcul  of  maihcm. 
But  in  real  actions  it  is  not  a  i>ccd  pita.  4  Hr/s.  1 .  9.  70.  9  /?/■/).  17. — 
Of  late  it  liath  been  held,  ih»t  upon  miittnl  promises  an  actiod  lies,  ami 
consequently,  there  being  equal  remedy  on  both  sides,  an  arc'jrd  may 
be  pleaded  without  execution,  as  well  as  an  arbitramait.  Kcym.  4iO. 
2  Jonrs,  158.  jtccrfiiancc  of  the  thinp  agreed  on  in  these  aenrtlt  istho 
only  maieridl  thing  to  make  them  biiwi>ng.    Noi.  178.  iAlod.  86. 

II.  Accord  erecuied  only  is  pleadable  in  bar,  and  rreeutory  not  — 
1  Mod,  69.  Sec  Com.  Dig.  Title  .leeurd  (C.)  Also  in  pleading  it,  it 
is  the  safest  by  way  of  faii.\fiicii'rn,  and  not  of  accord  alone.  For  if  it  be 
pleaded  by  way  of  accinU  a  pri-cisc  execution  tiicrcof  in  ever)'  part  must 
be  pleaded  :  bin,  by  way  of  satisfaction,  the  dcfendent  need  only  allege, 
that  he  paid  the  plahuiffsuch  a  sum,  Wc.  in  fidl  satisfaction  of  the  ac- 
cord, which  the  plaintiff  received.  9  Re/i.  80.  The  defendant  must 
plead,  that  the  pluiniifl"  arrr/ifri/  the  thingagreed  upon  in  full  saliiifaclion, 
&c.  And  if  it  be  on  a  bond,  it  nHist  be  in  satisfaction  of  the  money 
mentioned  in  the  condition,  and  nox  of  the  bond ;  which  cannot  be  dis- 
charged but  by  writing  under  hand  and  seal.  Cro.  Jac.  254.  650.  See 
further,  Com.  Dig.  Title  .Ucord.  See  Titles,  Accrjilance,  jlieard.  Bond, 
£atttte,  Lcc9c,  Rrnt,  Paifj!:c;:r. 

ACCOUNT  crACCOMPT;  com/juri/*  ]  Is  a  writ  or  action  which 
lies  against  a  bailiif  or  receiver  to  a  lord  or  others,  who  by  reason  of 
their  offices  and  businesses  are  to  render  account,  but  refuse  to  do  it. 
F.  a:  B.  116. 

This  action  is  now  seldom  used ;  hm  the  most  liberal,  extensive  and 
beneficial  action  is  for  money  had  and  rccei-crd  by  defendant  to  plaintiff's 
use,  which  will  lie  in  almost  (if  not  in  every)  case  where  one  hath  money 
of  another's  in  his  hands,  which  he  ought  to  pay  him.  This  forni  of 
action  is  etpiivalcnt  to  a  bill  in  equity.  \\\  action  on  tlic  case  on  in- 
amu!  con;fiu!a.ismt  is  also  usual  for  the  balance  of  a  settled  accoimt.— 
The  action  of  account  however  lies  in  the  following  cases. 

If  a  person  receives  money  due  to  me  upon  an  oljligation,  &c.  I  may 
cither  have  an  action  of  account  against  him  as  my  receiver ;  or  action 
of  debt,  or  on  tlie  case,  as  owing  me  so  much  money  as  he  hath  received. 
1  Ull.  53.  If  I  pay  money  in  my  own  wrong  to  another,  I  may  bring 
an  action  aff;unst  him  for  so  much  money  received  to  my  use  ;  but  then 
he  may  discharge  himself  by  alleging  it  >ras  for  some  debt,  or  to  be  paid 
o\-er  by  niy  order  to  some  other  person,  which  he  hath  done,  Sec.  I  J.ill. 
SO.  But  if  a  man  have  a  serrant.  whom  he  orders  to  receive  money,  llie 
master  shall  have  accor/nr  against  him.  if  he  were  his  receiver.  Co.  Lit. 
172.  If  money  be  received  by  a  man's  M'ifc  to  his  use,  action  of  account 
lies  against  the.  husband,  and  he  muyl)e  charged  in  the  declaration  as  his 
own  receipt.  Co.  Lit.  395.  .-Iccuuni  does  not  lie  against  an  infant ; 
but  it  lies  against  a  man  or  wonran.  that  is  guar  dian  bailiff  or  receiver, 
being  of  age  and  dis-covert :  and  tliough  an  apprentice  is  not  charge- 
able intltis  action,  for  what  he  usually  receives  in  his  master's  trade, 
yet  upon  collatcnd  receipts  he  shall  be  charged  as  well  as  another.  Co. 
U;.        Holl.Mr.  117.  sy.con.  9-:. 

As  to  otlier  actions  of  account,  they  will  not  lie  of  a  thing  certain  ; 
if  a  man  delivers  10/.  to  merchandize  with,  he  shall  not  have  account 
of  tltc  10/.  but  of  tlic  profits,  which  are  uncertain  :  and  this  is  one  re;>- 
son  wliy  this  action  will  not  lie  fpv  the  an-ears  of  rem.    1  Danv,  ^br. 
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215.  Action  of  account  may  be  brought  against  a  factor  that  sells  goods 
wid  merchajtdizcs  upon  credit,  wiihoui  uparticidar  coninilsaion  so  lo  dO| 
tliough  tile  goods  are  buna  I'.rriuira.  2  Mail.  100,  If  there  are  two  de- 
mands in  a  dcclunttion,  to  which  the  lU  I'endant  pleads  an  account  stated^ 
the  plaintiifcan  never  after  resort  to  the  original  contract,  which  is  there- 
by merged  and  discharged  in  the  account :  if  ^1,  sells  his  horse  to  JS, 
■for  10/.  and  there  being  divers  other  dealings  between  them,  they  come 
to  an  account  upon  the  whole,  and  B.  is  found  in  arrcar  5/.  yi.  must  bring 
his  insimul  cotn/iulassct  for  it ;  but  if  tlierc  be  only  one  debt  betwixt  the 
parties,  entering  into  an  account  for  that  would  not  determine  llie  first 
contract.  1  Mod.  Hc/i.  206.  2  Mod  44.  It  has  been  held,  that  mutual 
demands  on  an  account  are  not  extinguished  by  settling  it,  and  promise 
to  pay  the  balance ;  wherefore  uxxum/i,\it  lies  for  llie  original  debt. 
Fitxi^il>.  44.  A  man  having  received  of  anotlicr  100/.  to  be  employed  \i\ 
merchandize  abroad,  covemmts  at  his  return  to  account  to  him  ;  this 
doth  not  alter  the  case,  but  notwithstanding  tlie  covenant,  action  of  ac- 
coHwf  may  be  brought.  2  Buht.256.  And  if  I  deliver  to  another  person 
goods  or  money  beyond  sea,  to  be  delivered  again  to  me  in  Jint^land  at  a 
certain  place,  and  lie  delivers  it  not,  1  may  be  relieved  by  this  action. 
Jf.jV.B.  18. 

Account  may  be  brought  ag-ainst  the  following  persons : 

If  a  man  makes  one  his  Aa/V/^'of  a  manor,  SiC.  he  shall  have  a  wnt  of 
account  against  him  as  baiiiff ;  where  a  person  makes  one  receiver^  to  re* 
ceive  his  rents  or  debts,  kc.  he  shall  have  account  against  him  as  re 
center,  and  if  a  m;m  makes  one  his  baitijf  and  also  his  receiver,  then  he 
shall  have  account  against  him  in  both  ways.  Also  a  person  may  have 
ft  writ  of  account  against  a  man  as  bailiff  or  receiver,  where  he  was  not 
his  bailifl*  or  receiver ;  as  if  a  man  receive  money  for  my  use,  I  shall 
have  an  account  against  him  as  receiver  ;  or  if  a  person  deliver  money 
onto  another  to  deliver  over  unto  me,  I  shall  likewise  have  account 
against  him  as  my  receiver :  so  if  a  man  enter  into  my  lands  to  my 
use,  and  receive  the  profits  thereof  I  shall  have  account  against  him  ai 
bailiff.  9  //.  VI.    36  77.  VI.    10 /e.  II. /-iVr.  .^crauH(,  6. 

A  judgment  in  account  as  receiver,  is  no  bar  to  action  of  account 
ks  bailiff ;  but  'tis  said  a  bailiff  cannot  be  charged  as  receiver,  nor  a  re- 
ceiver as  bailiff;  because  then  he  might  be  twice  charged.  2  Lev.  127.  I 
Dan-V.Mr. 220, The  heir  may  have  writ  of  accwouf  before  or  after 
his  full  age,  against  a  guardian  in  socage  ;  and  if  he  sue  the  guardian  for 
profits  of  his  huids  taken  before  he  is  fourteen  years  old,  he  must  charge 
him  as  guardian  ;  but  if  it  be  fortakuig  the  profits  after  that  age,  there 
he  must  sue  him  asb^liff.  I.ii.  124.  jV.B.  118.  Where  an  heir 
sues  a  stranger  that  doth  intermeddle  with  his  land,  he  shall  charge 
him  in  account  as  guardiiui.       A*.  B.IB, 

A  man  devises  lands  to  be  sold  by  his  executors,  and  the  money 
thence  arising  to  be  distributed  amongst  his  daughters  j  action  of  account 
lies  in  this  case  for  the  daughters  against  the  executors.  Jenk.  Cent. 
215.  2  Roll.  Mr.  285.  An  action  of  account  lies  agTiinst  a  bailiff,  not 
only  for  w  hat  profits  he  hath  made  and  raised,  but  also  foi'  what  he 
might  ha\e  made  and  raised,  by  his  care  and  industry,  his  reasonable 
charges  and  expenses  deducted.  Co.  Lit.  172.  In  this  instiince  the  ac- 
tion of  account  may  be  preferable  to  that  for  money  haii  nnd  received.— 
One  merchant  may  have  account  against  another,  where  they  occupy  their 
trade  together ;  and  if  one  charges  mc  as  bailiff  of  his  goods  ad  mer- 
candizandum,  I  must  answer  for  the  increase,  and  be  punishsd  for  my 
Vol.  I.  D 
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Regli°;eMe  ;  but  if  he  charges  me  as  receiver  erf  com/iuiandum,  I  most 
be  ansn  ei'abic  oniv  for  the  bare  inouey  or  Uiir.g  dcaverud.  H.  117. 
Co  Ul  273.  2  i.rsn  Cu.  345. 

If  a  baiuff  or  rccci\'er  make  a  deputy,  action  of  account  vdH  net  lie 
agtjnst  ibc  deputy,  but  ag.  inst  l.im.  1  i^m  33. 

Staia:ci  —ln  the  writ  of  cccoum  the  process  by  the  common  law 
was  summons,  atruchment,  and  ciistrcbs  iiilinite.  The  statute  oi"  ^tcrl. 
bridal-  [52  lll.c.  23  )pive  atticSment  by  th«  body,  iflhe  b^jliffliad  no 
lands  by  which  he  luighi  bcdistr-ined.  3  Ir.st.  380.  By  tiic  sut.  XVs.'.  3. 
(13  £.  I.  <r  1.  r.  M.)  if  the  accountant  be  found  in  arrearages  the  audi- 
teri  that  are  asidgned  to  him  hare  power  to  award  him  to  prison.  In 
the  process  of  outlawry,  Sec.  the  STut.  IS  h.  lU-  r.  23.  gives  an  action  uf 
acccimi  to  the  ciecuiors  of  a  merchant  ;  the  stitute  25  £d.  III.  c.  5. 
to  executors  of  executors ;  tlie  stA.tute  of  31  /-<i.  III.  c.  II.  to  admiiiis- 
trators  :  and  by  the  stuiutc  3  and  4  .fen.  r.  16.  actions  of  account  m.w  be 
broutcht  a-^Jnst  the  executors  and  admiiiistrators  of  every  guardian, 
bailifl'  and  receiver,  and  by  one  joiui-tcnant,  tenant  in  common,  tus  ex- 
ecutors and  administrators  against  the  other  as  bailifi'.  for  recei\ing  more 
than  his  share,  and  .-igainst  ilicir  executors  and  administrators ;  and  the 
auditors  appointed  by  the  court  may  examine  the  party  on  oath. 

It  raiy  De  proper  to  say  something  concerrjug  tlie  flea  and  Jud^mmi 
in  account ;  and  though  the  order  may  seem  somewhat  irregular,  it  will 
be  neccss,iry  first  to  explain  the  nature  of  the  judgment,  which  being 
rightly  understood,  the  distinctions  as  to  the  method  of  pleading  will  be 
more  casiiy  conceived. 

T' I    -  is  yrisrf  comZ-a/f/,  on  which  the  defendant  is  taken 

byr-  :m  ;  but  there  arc  two  ".uJgmcats  in  this  writ,  for 

if  ii.>.  ^   ^    ;  ,t  avoid  the  suit  by  p)ea,  judgmcuiis  first  given, 

Tha:  or  do  accouni ;  and  having  done  this  before  the  auditors,  there  is  an- 
other judgment  entered,  that  the  plaintiff  shall  recorer  of  the  defendant 
»  much  as  is  found  in  aiTcar.  1 1  Kcfi.  40.  The  first  judgment  is  but 
j»n  award  of  tlic  coun,  lil;e  a  writ  to  in-^uire  of  damages ;  and  these 
two  judgments  depend  one  upon  another ;  for  if  judgment  be  to  uccjunt 
and  dtc  p-arty  die  liefore  he  hath  ccctiuntcd^  the  executor  cannot  proceed 
in  tl;e  action,  but  it  must  be  begun  again ;  and  no  \rrit  of  error  w  ill  lie 
upon  the  first  till  after  the  second  judgment.  Ibid. 

U  :'h  respect  tb  the  plcoy  the  foUo'wing  tHitinctioru  ere  to  bentateed: 

What  may  be  pleaded  in  bar  to  the  action,  shall  not  be  allowed  to  be 
pleaded  before  the  auditors.  Cro.  Car.  82.  161.  Some  pleas  are  in  bar 
of  the  cccoimi,  and  others  in  discharge  before  auditoi-s  ;  and  some  pleas 
wiil  be  allowed  ^cfore  auditors,  that  will  not  be  in  bar  to  the  account, 
Dver,  21.  11  l  eft.  8.  In  account  the  pl^tifT  declared  of  tlie  receipt  of 
money  by  the  hands  of  a  stranwr ;  the  defendant  pleaded  a  gift  of  the 
money  afterwaros  ty  the  plaintiff ;  this  w-as  a  good  plea  as  wcli  in  bar  of 
the  action,  as  b'  f  :    ll'itich.  9. 

The  p!e.  s  ui  .  e.  cu-jd  rtmjuam  fui:  receptor;  quod  plcne 

eor:puiavir,  Uc.    .  ...  by  an  ocrsiuim.i:  that  he  was  robbed ;  un- 

less he  alleges  it  uas  without  his  default  and  negligence,  and  then  it 
will  be  a  good  plea.  Co  Ait.  89.  That  the  defendant  K.-Tcrnwi  fc/i^ 
is  the  gcneial  bar ;  and  it  is  a  good  pica  m  bar,  by  claiming  a  property 
in  the  thiuers  to  be  ccfinmrdfor.  29  £.111  47  .\defendunt.  as  receiver, 

cruinot  wai;c  his  law,  where  he  receives     i   v  another's  hands: 

'tis  otherwise  where  he  received  it  of  the  ;s;if.  I  Cro.  919. 

It  may  be  proper  to  add,  that  the  p;i^. ,  .  .  .  ..  r^mt  is  sumnionSf 
fi--nr  and  distress  i  and,  upon  ini/iU  returned,  the  plainlUT'  may  proceed 
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to  OMilaWty.  Tlieslatutc  of  limltalions,  21  7.  I. «.  16.  doth  nolhar  »mau 
who  is  a  mui'cli!uit  fioni  bringing  action  of  uceimnt  foi'  nici'cliumlize 
at  any  time  ;  but  all  oilier  actions  of  account  arc  within  the  statute. 

In  CImncrry  upon  an  account  of  liftc-en  or  tnenly  years  standinf;,  the 
dcfcnchuit  may  be  allowed  to  prove,  on  his  own  em/A,  what  he  cannot 
otherwise  make  proof  of;  but  here  tho  particulars  must  be  named,  a» 
to  whom  the  money  was  paid,  for  what,  and  when,  6;c.  I  C.  Relt.  146  — 
And  a  dcfendent  shall  be  discluu'gcd  upon  his  oath  of  sums  under  'iO*.' 
thouj^h  it  is  lield  a  pl.  intitf  sludl  not  i,o  charge  anotlier,  or  be  allowed 
any  thing  in  c'juity  on  his  oatli  2  C  Cu»  249.  1  fmi  283.  Sec  Oath. 
Vide  Comyn's  Digest,  Title  .iccomlUa.—Kydd'i  Com.  Dig.  Imroduclion 
to  that  Title. 

A<:COUNT ANT-GENERAL.  An  ofTicer  in  the  court  of  Chancery, 
appointed  by  act  of  parliament,  to  receive  all  money  lodjed  in  court. 
He  is  to  convey  the  money  to  the  Bank,  and  take  the  same  out  by  order ; 
and  he  is  only  to  keep  the  accoinit  with  the  Bank ;  for  the  B..nk  is  to  be 
answerable  for  oil  money  received  by  them,  and  not  the  jlccountunl-Cc 
neral,  &c.  ulal,  12  Geo.  1.  r.  32.  ^fo  fees  shall  be  token  by  tiiisodicer  or 
his  clerks,  on  p.iin  of  being  punished  for  extortion  ;  but  they  arc  to  be 
puid  salaries.  The  .Jccountant-Genrrat  650t.  /icr  annum,  of  interest 
made  of  part  of  the  suitors*  money.    See  Title  Chancery. 

Couutcrfeituig  the  hand  of  the  Accountant-Gencral  is  felony  without 
clcrgj',  by  stat.  12  Gro.  I.  c.  33.  sec.  9. 

ACCOUNTS  PUBLICK.  By  stat.  25  Geo.  III.  c.  52.  the  patent* 
formerly  granted  to  \-,orA  Sondes  and  horiX  Monnlhiuari  a%  auditors  of  the 
imprest  are  vacated,  and  the  annual  sum  of  7,000/.  each  is  made  payable 
to  ihera  during  their  respective  lives.  §1.3. 

Under  this  act  his  Majesty  appoints  five  commissioners  by  letters  pa* 
tent ;  two  of  whom  are  to  be  comptrollers  of  the  ai-my  accounts  ;  salaries 
are  gi-anted  to  each,  paid  out  of  the  aggregate  fund,  not  exceeding  in  the 
whole  4,000/.  These  are  stilcd  The  Commissioners  for  attditini;  the  public 
accounts;  and  hold  their  oBices  yuamdiu  se  bene  gesserint,  (except  the 
comptrollers  of  army  accounts  who  continue  commissioners  so  long  only 
as  they  are  comptrollers.)  Before  they  act  they  take  an  oath  before  the 
chancellor  of  the  exchequer  "  f^thfuily,  impartially  and  tinly  to  execute 
"  the  powers  and  trusts  vested  in  them."  §  4. 

The  Treasui7  appoint  officers,  clerks.  Sec.  for  making  up  and  preparing 
for  declaration  the  publick  accomitsof  the  kingdom,  with  salaries;  and 
allow  for  all  charges  out  of  the  aggregate  fund  to  an  amount  not  ex- 
ceeding  6,000/.  per  annum,  which  is  in  lieu  of  all  fees  and  perquisites.  §  5. 

The  commissioners  under  this  act  are  invested  with  all  the  powers,  and 
subject  to  the  same  duties  and  controul  as  the  auditors  of  the  imprest 
fonnerly  were  ;  except  as  altered  by  the  act.  The  commissioners  admi- 
nister oaths  to  the  oflicers  and  clerks  for  the  pcrfomiancc  of  their  duties. 
$  8.  and  to  accountants.  §  12,  13.  For  their  mode  of  proceeding  sec 
the  act.  . 

ACCROCHE,  from  the  /V.  necrocher,  to  hook  or  grapple  unto.1  It 
signiflcs  to  cncro  ich,  and  is  mentioned  in  the  statute  25  Jid.  Ill.r.  8.  to 
that  purpose.  The  French  use  it  for  delay  ;  as  accrocher  un  proces,  to 
Stay  the  proceedings  in  a  suit. 

ACCUSATION,  accu.iaiio.']  The  charging  any  person  with  a  crime. 
By  Magna  Charia  no  man  shall  be  imprisoned  or  condenmcd  on  any  ac> 
cusation,  without  trial  by  his  peers,  or  the  law.  None  shall  be  vexed 
upon  any  accusation,  but  according  to  the  law  of  the  land  ;  and  no  mau 
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may  be  moleMed  bv  pe'jiion  to  the  king.  &c.  unless  it  be  by  indictment, 
or  prcscnimem  of  lawful  men,  or  by  process  ai  common  law.  Slat.  25 
Jid.  III.  tt.  5.  c.  4.  38  Ed.  III.  c.  3.  None  shall  be  compelled  to  answer 
en  accutaiion  to  ihc  kin";,  without  presentment,  or  some  matter  of  re- 
cord. Slat.  42  A'rf.  III.  r.  3.  See  Stat.  3S  Ji.  III.  c.  9.  By  statute  3 
•nd  6  E.  VI.  c.  1 1.  §  12.  and  I  P.  and  M.  r.  10,  11.  in  treason  there 
must  he  two  lawTid  acciuim.  As  to  self-accusation,  see  Title  Evidence. 
See  Title  .^faJicious  Prosccuti/in, 

ACKMAXNES-CK.VSTER.  Jcmanni  C/iiVm.]  Bath.  g.  v. 

ACIiPHALl.  The  levellers  in  the  •cii'n  of  king  Hen.  I.  who  ac- 
knowledged n^  head  or  su|HTior.  he'^tn  Urn.  I.  Du  Can^r. 

.\C  i.TIAM  B1LL.£:— .Yjii/o/»o  ro  o  »i7/  to  be  exliibited  for  20/. 
debt,  Stc]  Woixls  in,  or  a  clause  of,  a  writ,  where  the  action  requires 
bail.  The  Stat.  13  Car.  II. »/.  2.  r.  2,  which  enjoins  the  cause  of  action 
to  be  particularly  expressed  in  the  wTit  or  process  which  holds  a  pei'son 
to  bail,  hath  ordained  the  adding  of  this  clause  in  wn-iis  to  tiie  usual 
complaints  of  trespass,  which  latter  gives  cognizance  to  the  court,  while 
that  of  debt  authorises  the  arrest.  Tliis  ought  not  to  l>e  made  out 
against  a  peer  of  the  realm,  or  upon  a  penal  statute,  or  against  an  execu- 
tor or  administrator,  or  for  any  debt  under  iOi.  iiuhe  superior  courts. 
Kor  in  any  action  of  account,  action  cf  covenant,  kc.  imlcss  the  damages 
arc  10.'.  or  more  ;  nor  in  action  of  trespass,  or  for  baltciy,  woimding  or 
imprisonment :  except  there  be  an  order  of  court  for  it,  or  a  warrant 
imder  the  hand  of  one  of  the  judges  of  the  court  out  of  which  the  writ 
issues.  1  Ull.  .dbr.  13.  Sec  AVriAV  Life  of  Lord  Keeper  Guildford, 
fol.  99,  100.  Im/iey's  Instruclor  ClericQlis,  K.  B.  and  C.  P.  and  this 
Dictionary,  Titles  .irreei,  Beit. 

ACH.\T,  fr.  .Ichri.']  \  contract  or  bargain.  Purveyors  by  stat. 
3iEd.  HI.  r.  2.  were  called ^/cAiifors. 

ACHERSET,  An  ancient  measure  of  com,  conjectured  to  be  the 
same  with  our  quarter  or  eight  bushels. 

■  ACHOLITE,  ^rAc/jfw.]  An  inferior  church  servant,  who  next 
under  the  subdeacon,  followed  or  waited  on  the  priest  and  deacons,  and 
performed  the  meaner  offices  of  lighting  the  candles,  carrying  the  bread 
and  wine,  and  paving  other  sen  ile  attendance. 

ACKNOWLEDGMENT-.MOXEY,  Is  a  sum  paid  in  some  parts 
of  England  by  ilic  copyhold  tenants  on  the  deatli  of  tlieir  landlords,  as 
an  acknowledgment  of  their  new  lords ;  in  like  manner  as  money  is 
usuallv  paid  on  the  atloninient  of  tenants. 

AtQUIETAXDIS  PLEGIIS,  A  ^vrit  of  jutdcict,  lying  for  the 
surety-  against  a  creditor,  who  refuses  to  acquit  him  after  the  debt  is 
satisfied.    Kft;.  cf  Kriit^  153. 

ACQUIETAXTIA  DE  SHIRKS  ET  IIUXDREDIS,  To  be  free 
from  suits  and  sen  ices  in  shires  and  himdrcds. 

.\CQL  IET.\RE.  i/uicium  rcddrre.]  Toarquit.  J3r.  tmir.  Glot:  It 
also  sometimes  signifies  to  pay.    J\fi,n.  .ir.gl.  wm.  \.fol.  199. 

ACi^LTTT.-VL,  from  the  French  woi-d  ^icijuittrr^  and  Uie  Z./2//n  com- 
pound .  /cyiuV.'grc]  To  free  or  discharge.  It  sigiiilies  in  one  sense  to  be 
free  from  entries  and  molestations  of  a  supciior  loixl  for  scn  ices  issuing 
out  of  lands ;  (Sec  Termen  de  Lru  ;)  and  in  anotltcr  signification  (the 
most  general)  it  is  taken  for  a  deliverance  and  setting  free  of  a  person 
from  the  suspicion  of  guilt :  as  he  that  on  trial  is  discharged  of  a  felony 
is  said  to  be  act/uis'.asuA  de  ft  Ionia  ;  and  if  he  be  di"awn  in  question  again 
for  the  same  crime  he  may  plead  owier-fiiu  acquit ;  as  liis  life  shsll 
aot  be  twice  put  in  danger  for  the  same  offence.  3  Jnti.  383. 
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Jcqvilittt  in  Jbrt,  is  when  a  person  is  found  Kot  guiltjr  of  tlie  ofTcnco 
by  a  jury,  on  verdict,  Sec.  But  in  murder,  if  a  man  is  acyuiV/crf,  appcul 
may  Ijc  brought  at;;unst  him.  3  Iinsl.  273. 

If  one  be  aci/uitirrl  on  an  indictment  of  murder,  supposed  to  be  don» 
at  such  a  time  ;  and  after  indicted  af;ain  in  the  same  county,  for  tho 
murder  committed  at  luiother  time:  here,  notwithsuuiding  that  variance 
the  party  may  plead  aufcr-/litt  acf/uity  by  a^'crrini;  it  to  he  the  same  felony  ; 
so  where  a  person  is  indicted  a  secoiul  time,  for  robbery  upon  the  same 
person,  but  at  another  vlll,  &c.  2  Haivk.  P.  C.  Where  a  man  is  dis- 
chai-ged  on  special  matter  found  by  the  grunt/  ju>-y,  yet  he  may  be  ui- 
dicted  rff  nm'o  seven  years  afterwards,  and  cannot  pic.id  this  acquillal ; 
as  he  may  upon  the  special  matter  found  by  the  petty  jury,  and  judijment 
given  thereon.  Ihu!.  246.    See  also  i.rrtfA'«  Hawkins^  v.  26.  ^  64. 

If  a  person  is  lawfully  acijmlted  on  a  malicious  prosecution,  he  may 
bring  his  action,  Sic.  for  damages,  after  he  hath  obtained  a  copy  of  the 
indictment ;  but  it  is  usual  for  the  judges  of  gaol-dclivery  to  deny  a  copy 
of  an  actiuiftttt  to  iiim  who  intends  to  bring  an  action  thereon,  when  there 
was  probably  cause  for  a  criminal  prosecution.  Carih.  Kr/i.  421.  See 
Leach's  Huiskim,  c.  23.  §  142.  5tc.  By  stat.  3  llni.  VII.  c.  1.  if  cither 
principal  or  accessaiy  be  acijiiitird  on  an  indictment  for  murder,  the 
court  may  remit  him  to  prison,  or  bail  him,  at  their  discretion,  till  the  year 
and  day  (for  appeal)  be  passed. 

ACQUITTANCE,  .4ctiuicianiio Signifietli  a  discharge  in  writing, 
of  a  sum  of  money,  or  debt  due  ;  as,  where  a  man  is  bound  to  pay  rent, 
reserved  upon  a  lease,  U.c.  and  the  party  to  whom  due,  on  receipt  thereof, 
gives  a  writing  under  his  hand  witnessing  that  he  is  paid  ;  this  will  b© 
such  a  discharge  in  law,  that  he  cannot  demand  and  recover  the  sum  or 
duty  again,  if  tlie  acjuittanct  be  produced.  J'n-mrs  (L-  Lri/^  15.  />i/rr,  6. 
25.  51.  An  ac(/uitra»cc  is  a  discliui  i^c  :'.nti  l,ar  in  the  law  to  actions,  Sec. 
And  if  one  acknowledges  hinjsclf  to  Ik;  saiisiicti  by  deed,  il  may  be  a  good 
plea  in  bar,  without  aiiy  thijig  received  ;  but  an  acquittance^  without  seal, 
is  only  evidence  of  satisfiiction,  and  not  pleadable. 

'Tis  observed,  that  a  general  receipt  or  aajuittance  in  full  of  all  de- 
mands, will  discharge  all  debts,  except  such  as  are  on  specialty,  viz. 
bonds,  bills,  and  other  instruments  scaled  and  delivered  ;  on  which  ac- 
count those  can  be  destroyed  only  by  some  other  specialty  of  equal  force, 
such  as  general  release,  Stc.  There  being  this  difference  between  that 
and  the.^fwrra/  acfjuitfaricc.    See  Cro.  Jac.  650. 

But  in  some  cases  a  court  of  ct]uity  will  order  accounts  to  be  opened, 
«ven  after  an  accpiittancc  in  full  of  all  demands. 

And  now,  in  the  superior  courts  of  law  the  producing  an  acquittance 
will  not  bar  the  action,  if  the  plaintiff  can  by  any  means  shew  a  mistake, 
and  that  he  has  not  been  piud,  or  paid  so  much  as  the  acquittance  is  for. 

In  some  cases  payment  may  be  refused,  imlessan  acquittance  is  given. 
Thus  the  obligor  is  notbotmd  to  pay  money  upon  a  single  bond,  except 
an  aci/uittance  be  given  him  by  the  obligee  ;  nor  is  he  obliged  to  i)af 
the  money  before  he  hath  the  acquillancc.  But  in  case  of  an  obligation 
with  a  condition,  it  is  otherwise  ;  for  there  one  may  aver  payment. 
And  by  stat.  3  8c  4  Jnn.  c.  16.  if  an  action  of  debt  is  brought  upon  a 
single  bill,  and  the  defendant  hath  paid  the  money,  such  payment  may 
be  pleaded  in  bar  of  the  action, 

A  servant  may  give  an  acquillancc  for  the  use  of  his  master,  where 
•iich  servant  usually  receives  his  master's  rents,  &c.  and  a  master  shall 
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be  bound  by  it.  Co.  Ut.  1 13.  The  manner  of  tender  and  paTmem  of 
money  shall  be  generally  directed  by  him  who  pays  it,  and  not  by  liim 
who  receives  it ;  and  tlic  a:rjvd:tmK  ought  to  be  given  iCCortUngly. 

ACRE,  from  the  Gernum  .4tker,  ■'Igrr.']  Anuantity  of  lana.  contain- 
ing in  length  40  perches.  ;md  iu  breadth  four  perches  ;  or  in  pix)porticia 
to  it,  be  the  length  or  breadth  more  or  less.  By  the  customs  of  \-arious 
countries,  the  perch  diSers  in  qujimy.  and  consequently  the  acre  of 
land.  It  is  commonly  uboin  15  feet  mi  a  half,  but  in  A.uj?='  i/.7K-,  it  is 
14  feet.  According  to  the  statute  S4  Hm.  Wll.  r.  14.  concerning  the 
sowing  of  Rax.  ii  is  declared  that  160  perches  make  an  acre,  w  hich  is  40 
multiplicdby  four;  and  the  ordinance  of  measuring  land.  SS  id.  I. 
6.  agrees  vith  this  account.  The  word  acre  formerly  meunt  an  open 
g^und  or  field ;  as  caatlt  -arrr,  west^acrc,  8cc.  and  not  a  determined 
quantity  of  land. 

ACRE,  or  ACRE  FIGHT  ;  on  old  sort  of  duel  fought  by  single 
combatants,  £r,gU'.A  and  Scutc/i-,  between  the  frcnlicrs  of  their  kingdoms, 
with  sword  and  lance ;  lliis  duelling  \ns  also  called  camp  fight,  and  the 
combatants,  champion?,  from  the  cpen  field  that  was  the  place  of  uial. 

ACTILI.\,  Military  utcn^iis.    Uu  Cuttjt. 

ACTION,  acrio."]  Is  the  form  of  a  suit  given  by  Ism  for  recovery  of 
that  which  is  one's  due  ;  or  it  is  a  legal  demand  of  a  man's  right.  Co. 
IjT.  255.  The  learned  Hracion  thus  defines  it,  nihJi  cUud  est  qjiam 
jiii  pr^ecunidi  in  judicio  i^w^il alicu:  dibftur.  .Ictions  are  eitlier  criminal 
or  ch-it ;  criminalto  have  judgment  of  de..th.os  appealsof  death,  robberj-. 
Sec.  or  only  to  have  judgment  for  dnmage  to  the  party,  fine  to  the  king  and 
imprisonment,  as  api>eals  of  muiliem.  Etc.  Co.  Lir.  284.  2  Imt.  40. 
Civil  Miior.s  arc  such  as  tend  on!y  to  ti;e  recoverv-of  that  which  by  rea- 
son of  any  contract,  S(C.  is  due  to  us ;  as  unim  of  debt,  upon  the  esse, 
kc.    2  61. 

Under  criniral  actions  may  be  classed  actiont  penal ;  which  lie  for 
some  penally  or  punishment  on  the  party  sued,  be  it  corporal  or  pecu- 
piarv.  Sract. 

.Actions  ufion  s!atu:r,  bi^aght  upon  the  breach  of  any  statute,  whereby 
an  action  is  gii'cn  to  the  person  injured  th..t  lay  not  before  ;  as  where 
one  commits  perjury  to  the  prejudice  of  another,  the  pany  that  is  inju- 
red may  have  a  writ  upon  the  statute.    Such  action  is  now  obsolete. 

.icticns  pof.ulcT,  given  on  the  breach  of  some  penal  statute,  which 
c-,  rry  man  haih  a  right  to  sue  for  himself  and  the  king,  by  information, 
action,  S<c.  And  because  ibis  aaion  is  not  given  to  one  especially,  but 
generally  to  any  that  will  prosecute,  it  is  calic<l  actim  /lo/iular  ;  aid  from 
the  words  used  in  the  process,  (yw  [am  pro  domina  rege  fcijuitur  gt/am 
pm  se  ipic,  who  sues  o»  vrcil  for  the  king  as  for  himself,)  itiscalleda 
gui  lam  action.    See  'I'itle  Jnjorma'inn, 

Ch-il  ActioKt  arc  divided  into  Tro/.^errono/ and  mixed.  Action  real  is 
that  action  wl-.ereuy  a  man  claims  title  to  lands,  tenements,  or  heredita- 
ments, in  fee,  or  for  Uli: :  end  these  aciicns  arc  possessory,  or  aunces- 
trel ;  possessory  of  a  man's  own  possession  and  seisin ;  or  auncestrel  of 
the  possession  or  seisin  of  his  ancestor. 

Acri'^Ti  pirur.al  is  such  as  cnc  man  brings  against  another,  on  any  con- 
tract for  money  or  goods,  or  on  account  of  any  ofience  or  trespass  ;  and 
it  cldms  a  debt,  goods,  chattels,  &c.  or  damases  for  the  same. 

Jlctiiin  mixed  is  an  cc:icn  that  licth  as  well  for  the  thing  demanded,  as 
agtiinst  the  person  thathath  it;  in  v.hich  the  thing  is  recovered,  andUke- 
wise  damages  for  the  wrong  sustaiiied  :  it  seeks  both  the  thing  wtteccof 
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A  man  is  deprived,  and  a  penalty  for  ilie  unjust  detention.  But  dctinuo 
is  not  an  aciion  mixt  J,  nolw  ichbtuuling  llic  tiling  licinundud  and  d.iinu^es 
for  withholding  it  lie  recovered;  lor  it  is  lui  aclim  merely  [icisoiud, 
brought  only  lor  (;oods  iuid  cliuttcls. 

Ju  u  real  Mlim,  sotting  I'oith  the  title  in  tlic  writ,  several  lunds  held  by 
sevei-al  lilies  may  not  be  deinandcd  in  the  same  writ ;  iii/tt^raonui  aawnt 
several  wrongs  may  be  coniprehciided  in  one  writ.  8  Jiiji.  87.  A  bar  is 
perpetual  in  pcraovul  actiotWy  and  the  plainlilV  is  without  remedy,  unless 
it  be  by  writ  of  error  or  attaint :  but  in  rtal  ucuuisj  if  the  detendant  bo 
barred,  he  may  commence  an  action  of  a  higher  lu.lure,  and  try  tlic  same 
again.  5  J<c/t.  33.  ^h  thn  v/'wmle  sued  ag.iiust  tenant  for  life, is  in  the 
realty  and  personalty ;  in  tlie  realty,  the  place  wasted  being  to  be  recovered, 
and,  in  the  personalty,  as  treble  damages  are  to  be  recovered.  Cj.  I.il.  284. 

M.aiy  fii:ri.onal  uciiom  die  with  the  person.  Heal  actions  survive,  if 
lessee  lor  years  commit  waste,  and  dies,  aciion  ivuste  may  not  be  had 
against  his  execntor  or  administrator,  for  waste  done  by  the  deceased. 
And  where  .i  keeper  of  a  prison  penniis  one  in  execution  to  escape  ^Jid 
afterwards  diclh,  no  aclioii  will  lie  against  his  executors.  'I'his  must  be 
understood,  of  that  kind  of  keeper,  to  whom  the  piison  actually  belongs, 
as  the  marsiiaty  the  nuttrden  of  the  Fleet,  Sec.  not  of  a  gaoler  who  acts  as 
servant  to  a  sheiiS',  Sec.  for  in  such  case,  the  death  of  the  gaoler  is  not  any 
bai'  to  im  action  against  the  sherifl',  to  whom  in  fact,  the  prison  iictually 
belongs.  Co.  Lit.  53.  Action  of  c/cA/  lies  not  against  executors  upon  a 
conti'act  for  the  eating  and  drii^king  of  the  leslulor.  9  Htp.  S7.  But  an 
aciion  on  tlie  case  on  promises  will  .ie  ac-^anil  iui  executor  or  administra- 
tor on  the  promises  of  their  testator  or  intestate.  An  executor  cannot 
bi  ing  iJi  appc.J  of  larceny  from  tlie  testator,  for  it  is  a  moi  c  personal  ac- 
tion. //.  y-*.  C.  184.  .V.  J*.  C.  oO.  And  lui  appeal  of  dcalii  is  a  personal 
action  given  to  the  heir ;  and  like  otliers  shall  tlierefoie  die  wiUi  tiie  per- 
son.   2  Hawk.      C.  2  H. 

In  all  actions  merely  personal  arising  ex  ddicto,  for  w  rongs  actually 
done'or  committed  by  the  defendant,  as  trespass,  batteiy,  and  skindcr,  the 
action  dies  wiili  thr  ;-rrsou.  4  Inst.  315.  ;  inl  ir  i;cm-i-  shall  be  revived 
eitlier  by  or  :  -  xecutors  or  other  !  i  .cs.    Tor  neither 

Ihe  executor  iulifl"  have  rcceivcci,  of  the  defendant 

committed,  in  liw_u  owti  personal  capacity,  aii)  in..itUi.  :■  ol  wrong  or  injiny. 
But  in  actions  arising  ejr  contractu,  by  breach  of  promise  and  the  like, 
w  here  the  right  descends  to  the  reprcsenUitives  of  the  piainliiT,  and  those 
of  the  defendant  have  assets  to  answer  the  demand,  though  the  suits  shall 
abate  by  the  death  of  the  parties,  yet  they  may  be  revived  against,  or  by, 
the  executors,  {March  U.)  being  indeed  rather  actions  against  Uic  pro- 
perty than  the  [icrson.    3  Comm.  3u2. 

Again,  aclionsare  cither  hcul  or  transitory,  ylctiona  real  and  mixril,  eject- 
ment, waste,  trcspas.ses,  ijaare  clauaum  fregit,  Sec.  are  to  be  laid  in  the 
same  county  where  the  land  lieth  :  /u  rsmial  anil  tranailury  actiom,  as  debt, 
detinue,  assault  and  battel^.  Sec.  may  be  brought  in  any  county.  Co.  I.il. 
S82.  Except  against  justices  and  officers  of  corporations  and  parishes, 
(under  stat.  21  Jac.  I.  c.  12.)  or  against  otTicers  acting  under  p.iriicular 
acts  of  parliament ;  which  frequently  direct  actions  against  them,  to  be 
laid  in  the  respective  counties,  where  the  facta  hajipcn.  Actions  trumitoru 
may  be  lidd  in  any  county,  althoufjh  the  statute  6  R.  II.  enacted.  That 
writs  of  debt,  account.  Sec.  should  be  commenced  in  the  county  where 
the  contr.icts  were  made  ;  for  that  statute  was  never  put  in  use  ;  and  yet 
gcnei-allyof/ion*  have  been  laid  in  the  county  where  tbu  cause  of  tlicni  was 
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arising,  except  us  shove.  Ifthc  cause  of  nmcw  arise  in  twocounties, an  o«ion 
may  be  broil glu  in  t  ilhcrcounty ;  butif  anuisancc  be  erected  in  one  county, 
to  the  damage  ot'a  man  in  another,  the  assize  must  he  brought  in  cwjinio 
comiialuum.  Mich.  8  -ofnii.  B.  R.  By  stat.  2 1  Jac.  \.  c.  4.  all  suits  on  penal 
statutes  shall  be  laid  in  the  county  where  llie  offence  is  committed.  Sec 
Title  yrnur. 

Actions  likewise  are  said  to  be  /ler/irlual  and  trmfioraru  :  Perpetual, 
those  which  caiuiot  be  determined  by  time  ;  ;uid  all  acriona  may  be  called 
perpetual  that  arc  not  limited  to  time  for  their  prosecution  :  7'tm/wrar;i 
aelinr.ti  arc  thnsc  that  arc  expressly  limited :  and  smce  the  statute  of 
limitations,  (  31  Jac.  1.  c.  16.)  all  udi'M  seem  to  be  temporary;  or  not 
so  perpetual,  but  that  they  may  in  time  be  prescribed  against ;  a  reulaclion 
may  be  prescribed  against  within  years,  on  aline  levied,  or  recovery 
suffered.    See  Title  Limiiaiion  of  Jcii'ms. 

Actions  are  also  jC'int  or  xn-rral ;  Joint,  where  several  personsare  etjually 
concerned,  and  the  one  cannot  bring  the  action  or  cannot  be  sued,  witli- 
out  the  other  ;  xeveral,  in  case  of  trespass,  &c.  done,  where  pet^ns  arc 
to  be  severally  charged,  and  every  trespass  conmiittcd  by  many  is  several. 
5  Leon.  7". 

As  to  joining  several  matters  in  one  action  the  following  is  to  he  ob- 
sened. 

In  personal  actions,  several  wrongs  may  be  joined  in  one  writ ;  but 
actions  founded  ujion  a  tort,  and  on  a  cont!"act,  cannot  be  joined,  for  tlicy 
ivt[uire  diflereut  pleas  and  different  process.  I  Krb.  SiT.  1  Vent.  366. 
So  where  there  is  a  tort  by  the  common  law,  and  a  tort  by  statute,  they 
may  not  be  joined  ;  though  where  several  torts  arc  by  the  common  law, 
tliey  may  be  joined,  if  personal.    3  SuM*.  203. 

Trover  and  assumpsit  may  not  be  joined  ;  but  in  an  action  against  a 
common  carrier,  the  plaintiff  may  declare  in  case  upon  custom  of  the 
rc;dm,  and  also  upon  trover  and  conversion  :  for  not  guilty  answers  to 
both.  1  Danv.^ibr.^.  Debt  upon  an  amerc/cmcn/,  and  ujwna  mu;ua?K.v, 
may  be  joined  in  one  declaration.  IVils.  fi.  1.  248.  So  case  for  a  mis- 
feasance and  negligence  may  be  joined  with  a  count  in  trfirer,  in  the 
same  declaration.  lb.  fiar.  2.  319.  Two  coimts  may  be  joined  in  the 
«aniedeclaration,where  tliere  «  Mr  somfyurfymrar  in  both.  lb.  321.  And 
any  action  may  be  joined,  where  tlie  plea  of  not  guilty  goes  to  all.  8  lie/i. 
47.  But,  it  seems,  ejectment  and  battery  cannot  be  joined  ;  for  after 
verdict,  w  here  several  damages  were  found,  tiie  plaintiff  was  allowed  to 
release  those  for  the  battciy,  ;md  had  judgment  for  the  ejectment.  I  Danv.3. 
If  this  is  law,  it  shews  that  causes  of  action  caimot  in  every  instance  be 
joined,  where  tlie  same  plea  will  go  to  the  whole.  The  doctrine  in  Dan- 
verji,  seems  to  be  law,  for  supposing,  ejectment,  asuantt  and  battery,  &cc. 
joined  in  one  action,  and  a  general  verdict  on  not  guilty  for  the  plaintiff ; 
anew  execution  on  such  a  judgment  nmstbe  framed.  Indeed  the  joining 
two  such  actions,  seems  rather  absurd.  Although  persons  may  join  in 
the  personalty,  they  shall  always  sever  in  actions  concerning  the  realty ;  and 
vraste  being  a  mixed  action,  savom  ing  of  the  really,  that  being  more 
worthy,  dr:iws  over  the  personalty  with  it.  2  ;l/orf.  62.  .\  person  cannot, 
as  administrator,  t^c.  join  an  action  for  the  right  of  another,  with  any  ac- 
tion in  his  own  right ;  became  the  costs  Kill  be  entire,  and  it  cannot  be 
distinguisiied  /rjw  much  he  is  to  have  as  administrator,  and  hov>  much  for 
himself.  1  Sulk.  \0.  See  a  variety  of  cases,  well  selected  aiid  digested 
on  this  subject.    Com.  Dig,  Title  Action. 
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It  remains  now  to  consider, 

1.  By  whom^  and  again ftt  whom  jicfiona  may  be  brought . 
II.  Whal  liarticular  Actions  are  adalitcd  to  /lartkular  Cases. 

It  may  he  previously  observed,  that  an  action  does  not  lie  before  a 
<rausc  of  action  accrued  ;  and  if  it  be  not  pleaded  in  abatement,  yet  if  it 
appears  on  the  record,  it  may  be  moved  In  arrest  of  judi^incnt,  2  Lev. 
197..  Carth.  1 14.  Vide  Sho.  147.  or  assigned  for  error  Cro.  Ji/iz.  325. 
Sec  fuillicr  Ktid'.i  Com.  Dig.  title  Matrmrnt,  (G.  6.)  and  .'Iction,  (E.) 

In  some  cases,  certain  things  arc  required  by  act  of  parliament  to  be 
(tone  by  the  plaintilT  previous  to  the  commencement  of  an  action,  or  he 
cannot  recover  ;  as  in  actions  against  justices  of  the  peace,  a  month's  no- 
tice must  be  given  by  stat.  24  Gem  II.  r.  44. — Vide  Morgan's  Cade  Mec.  20. 

I.  In  all  acllom  there  must  be  a  person  able  to  sue ;  the  party  sued 
must  be  one  suable  for  the  thing  laid ;  and  the  plaintiff  is  to  bring  hi.s 
right  and  proper  action  which  the  law  gives  him  for  relief.  I  Shi  ft.  .^Ibr. 
20.  There  are  three  sorts  of  damagci  or  wrongs,  cither  of  which  is  a 
sufficient  foundation  for  an  action.  1.  Where  a  man  suffers  damages  in 
hisyamc  and  credit.  2.  Where  one  has  damage  to  his  person,  as  by  bat- 
tery, imprisonment,  Sec.  which  respects  his  liberty.  3.  Where  a  person 
suffers  any  damage  in  his  firoperty.    Carth.  Rrfi.  416. 

A  man  attainted  of  treason  or  felony,  convict  of  recusancy,  an  outlaw, 
excommunicated  person,  convict  of  /iramunircy  an  alien  enemy,  Sec.  can- 
not bring  an  action,  till  pardon,  reversal,  absolution,  Sic.  But  executors 
or  administrators,  being  outlawed,  may  sue  in  the  right  of  llie  testator 
or  intestate,  though  not  in  their  own  right.  Aft  me  cjvcrt  must  sue  witl> 
her  husband  ;  and  infants  arc  to  sue  by  guardian,  kc.  Co.  Lit.  128.  .dt- 
lions  may  be  brought  against  all  persons,  whether  attainted  of  treason  or 
felony,  a  convict  recusant,  outlawed  or  cxcomminiicate,  Sec.  and  a/e/nc 
covert  must  be  sued  with  her  husband.  A  ticire  faeitiit,  oi-  any  writ  to 
which  the  defendant  may  plead,  or  by  which  the  plaintilf  may  recover,  is 
an  action,  6  Re/i.  S.    SaH.  5.    See  title  Matement. 

II.  There  arc  various  kinds  of  actions,  suited  to  different  cases,  as  ac- 
tions of  Covenant,  Dr.nT,  Detlsue,  TREsr/vss,  Thover,  &c.  which 
%ee  under  their  respective  titles. 

But  where  the  law  has  made  no  provision,  or  rather,  where  no  general 
action  could  well  be  framed  beforehand,  the  ways  of  injuring,  and  me- 
thods of  deceiving  being  so  various,  every  person  is  allowed  to  bring  a 
special  action  on  his  own  case.  \  J\'et^JJ^br.■^■^.  Co.  Lit.  Sd.  a.  6  ilforf.  53,  54. 

This  action  is,  in  practice,  become  the  most  universal  of  any ;  as  most 
of  the  other  actions  may,  under  particvilar  circumstances,  be  resolved  into 
this,  which  it  will  be  neccssaiy,  therefoic,  to  consider  somewhat  largely. 

Jction  upon  the  case  is  a  general  action  given  for  redress  of  wrongs 
and  injuries,  done  without  force,  and  not  particularly  provided  against  by 
law,  in  order  to  have  satisfaction  for  damage  ;  and  (by  stat.  19  H.  VII.  c. 
9.)  in  actions  ttfton  the  case,  the  like  process  is  to  be  had  as  in  actions  of 
trespass  or  debt.  It  is  called  action  on  the  case,  because  the  whole  cause 
or  ca.te,  as  much  as  in  the  declaration  (except  time  and  place)  is  set  down 
in  the  writ;  and  there  is  no  other  action  given  in  the  case,  save  only 
where  the  plaintiff  hath  his  choice  to  bring  this  or  another  action.  I'or- 
merly,  all  actions  were  sued  ui  the  court  of  Common  Pleas,  and  there 
the  foundation  of  the  suit  is,  a  writ,  called  an  original,  whereupon  the 
capias  is  grounded,  and  which  original  contains  the  nature  of  the  plain- 
Vox..  1.  i; 


34 


ACTION  II. 


tiff's  complaint  at  large ;  and  it  is  the  same  where  suits  arc  commenced 
in  B.  Ji.  by  original  out  of  Chancery. 

In  all  cases,  where  a  ma:i  has  a  temporal  loss,  or  damage  by  the 
Throng  of  another,  he  may  have  an  action  u|ion  tlic  case  to  be  repaired 
in  damages.    But  the  p.irticular  damage  must  be  specially  alleged. 

This  acuon,  as  huth  been  intimated,  lies  in  a  great  variety  of  instan- 
ces, which  are  particularly  enumerated  hi  Co.mvks's  Digest.  Of  these 
tlie  chief  are, 

1.  Action  on  the  case  for  Wobds;  which  is  brought  for  words  spoken 
or  written,  which  afl'ect  a  person's  life,  reputation,  office,  or  trade,  or 
tend  to  his  loss  of  preferment,  in  marriage  or  scn  ice,  or  to  his  disin- 
heritance, or  which  occasion  liim  any  /tariicular  damage.  This  actioa 
tlierefore  will  lie  for  charging  anoilicr  with  any  capital  or  other  crime 
To  say  of  ar.otiier  he  is  a  traitor,  action  lies.  I  Buintr.  145.  But  if  one 
call  another  a  sediUous,  traitorous  knave,  no  action  lieth  ;  because  the 
words  imply  an  intention  only,  and  not  an  unlawful  act.  4  lit/i.  19.  Nor 
10  say  of  a  man  he  deserves  to  be  hanged  ;  nor  to  call  anotlier  a  rogue 
generally,  or  say  he  will  prove  him  to  be  a  rogue  ;  though  it  will  lie  to 
say  a  man  is  a  rogue  on  record.  4  Re/i.  15.  Uanv.  92.  Words  which 
charge  a  person  with  being  a  murderer,  liighwayman,  or  tliief,  in  ex- 
press tenns,  are  held  aciionabl'-.  1  lioll.  jibr.  4r.  Though  for  saying 
such  a  one  would  have  taken  liis  purse  on  tlie  Itighway,  or  have  robbed 
him,  an  action  lies  not ;  for  nothing  is  shown  to  be  done  in  order  thereto. 
Cro.  EUz.  230.  Likewise  to  say  a  man  was  in  gaol  for  stealing  any  thing 
is  not  actionable^  for  tlic  words  do  not  affirm  tlie  theft.  Danv.  140.  But 
lo  say,  I  tliink  .i.  B.  committed  such  a  felony ;  or,  I  dreamt  he  stole  a 
horee.  See.  these  words  are  actionable.  Dal.  144.  1  Dam'.  105.  If  a 
fiilony  be  done,  and  conmion  fame  is  that  such  a  person  did  it,  although 
one  may  charge  or  arrest  hun  on  suspicion  of  iliat  felony,  yet  a  man 
may  not  affirm  that  he  did  the  same,  for  he  may  be  innocent  all  the  while, 
and  tlierefore  affiniiing  it  hath  been  held  actionable,  hob.  138.  203.  381. 

it  was  heretofore  held,  that  no  action  would  lie  for  words  importing 
a  charge  of  murder,  wiiliout  an  averment  that  the  person  said  to  be  kill- 
ed was  dead ;  but  the  latter  and  bener  opinion  is,  tliat  the  party  shall  be 
intended  to  be  dead,  unless  the  contrary  appears  in  the  pleadings.  I  Vent. 
117.  CVo.yac.4S9.  Hid.  SS.  Cro.  EUz.  560.823.  Though  iiu^rf  if  the 
party  is  proved  alive  ?  So  woixls  accusing  of  sotlomy.  1  ArW.  373. 

AVhen  such  words  arc  spoken  of  another  maliciously,  for  which,  if 
true,  tiic  paity  spoken  of  might  be  punished  criminally,  action  lies  ;  as. 
(o  say  of  a  person,  he  liaih  perjured  himself ;  or  that  he  would  prove 
him  perjured  ;  or  tliat  he  was  forsworn  in  the  Court  of  Chancery,  Com- 
mon Pleas,  Ssc.  ai-e  actionable  ;  but  not  to  call  a  person  forsworn  man. 
unless  it  be  said  hi  a  court  of  record.  3  Jntt.  163.  Dattv.  87.  89.  To 
say  a  man  liath  forged  an  obligation,  &:c.  and  he  will  prove  it ;  this  is 
acti'jtutble.  Dam\  130. 

Srnne  writers  make  a  difference,  where  the  subsc<iuent  words  are  in- 
troduced by  the  word  and  ;  as,  you  arc  a  thief,  and  have  stolen.  Sec. 
which  arc  additional,  and  shall  not  correct ;  and  the  word  for  ;  as  you 
are  a  thief,  for  you  have,  See.  I/ob.  386.  AVy.  lis.  liodb.  89.  The 
wortls.  He  is  a  raaintainer  of  lliicvcs,  and  keeps  none  but  lliievcs  in 
his  house,  will  not  support  an  action,  unless  it  be  averred  that  he  knew 
them  to  be  thieves.    Cro.  KHz.  74G. 

To  say  an  alehouse-keeper  keeps  a  bawdy-house,  action  lies.  Cro.- 
Eliz.  582.  Though  lo  say  of  an  innkeeper,  that  he  harbours  rogues, 
ft£.  is  not  actionable  ;  for  his  inn  is  common  to  all  guests.  2  Roll.  Rrfi. 
136.   To  say  of  iuiother  he  liaili  the  Prctick  pox,  action  will  lie.  Cro. 
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■Tac.  430.  See  My,  151.  To  call  a  man  a  whorr-mastcr,  or  a  woman 
whore,  no  action  lies;  for  llicse  arc  merely  s[)irUual  olVences.  Oanv. 
Mr.  80.  Utilcallinj;  a  woman  wliore  in  London  h  ar/hnaili;  as  she.  is 
liable  to  be  punishe<l  by  the  custom  of  the  cily.  See  Com.  Dig.  title 
Action  u/ion  the  Case  fur  Orfanmlion,  (D.  10.) 

Words  likewise  arc  .iction.ablc  which  tencl  to  the  (lis(!;r.\cc  or  detri- 
TOcnl  of  a  person  in  office,  or  of  a  man  in  the  exercise  of  his  /irofesaion 
or  trade. 

Calling  an  officer  in  the  government.  Sec.  Jacobite,  hath  been  held 
aclionabic  ;  not  of  a  private  person.  7  Mod.  Co.  107.  To  say  a  justice 
of  peace  doth  not  administer  justice,  is  artianahle.  Cro.  lUiz.  .>58.  And 
so  for  other  disgi-ace  in  his  oflicc.  But  woixls  relating  to  a  man's  olTice 
must  have  a  plain  and  direct  meaning,  to  charge  him  with  some  crime 
that  is  punishable  ;  and  be  spoken  of  bis  office,  or  otherwise  they  are 
not  aclionabic.  6  Mod.  200.  Thus  the  pluiiitilT,  being  a  jnxlice  oj  /leace, 
the  defendant  said  Mr.  Stnkety  cox'crclh  and  hideth  frloniex,  and  is  not 
ivorthij  10  be  a  justice  of  peace  ;  actionable,  for  though  his  office  is 
not  named,  the  words  necessarily  refer  to  it.  4  Re/t.  16.  See  1  Leon, 
m.  1  I'ent.  50. 

it/ander.  See.  brought  by  a  doctor  of  the  di'il  iaiv,  who  was  also  a  jus- 
tice of  fieace,  and  chaiicettor  of  the  bishofiric  of  M^rtinch,  for  these 
woixls,  he  is  not  fit  to  be  a  chancellor  or  a  juntice  of  /reace,  he  is  a 
knave,  a  rascal,  and  a  villain,  he  is  not  ft  to  firactisc,  he  ought  to  have 
his  gown  /lulled  over  his  ears  ;  actionable.    2  Lutiv.  1288. 

The  defendant  spoke  to  an  officer,  {viz.")  You  have  cozened  the  S'tale 
of  20,000/.  and  I  will  prove  it  ;  for  you  have  received  25,000/.  of  the 
office,  and  not  conifioundeil  for  it,  and  have  foisted  in  tuords  in  the  order 
of  your  commission  ;  actionable.    Sty.  436. 

In  offices  of  firofii,  for  such  words  as  impute  the  want  either  of  un- 
derstandimg,  ability,  or  integrity  to  execute  them,  this  action  lies.  But 
in  offices  of  honour,  woi^s  that  impute  want  only  of  ability,  are  not  ac- 
tionable ;  as  to  say  of  a  justice  of  peace.  He  a  justice  of  peace  !  he  is 
an  ass,  and  a  beetle-headed  justice  :  the  reason  is,  because  a  man  cannot 
help  his  want  of  ability,  as  he  may  his  want  of  honesty  ;  otherwise  where 
words  impute  dishonesty  or  corruption.  2  Sulk.  695.  But  if  special 
damage  can  be  proved,  it  is  actionable  ;  and  indeed  in  every  case,  where 
special  damage  can  be  proved,  an  action  will  lie. 

As  to  words  tending  to  the  disgrace  or  detriment  of  a  man  in  his  pro- 
fession or  trade  ;  where  the  wonls  arc  disgracing  to  a  man's  profcssionj 
they  also  must  appear  to  be  spoken  precisely  of  it  ;  for  to  say  a  jierson 
hath  cozened  one  in  the  sale  of  certain  goods,  is  not  actionable  ;  luilcss 
you  show  that  the  party  lived  by  such  selling.  I  Koll.  jtbr.  62. 

To  say  of  a  doctor  in  tlivini/y.  Doctor  S.  is  robbing  the  church  j  and 
at  another  time,  Doctor  S.  hath  robbed  the  church  ;  actionable.  Cro. 
Car.  301.  417. 

In  case,  Sec.  in  which  the  plaintilf  declared,  that  he  was  instituted  and 
inducted  iiito  a  parsonage  in,  See.  and  that  he  executed  the  office  of  a 
pastor  in  that  church  for  the  space  of  four  years,  and  that  the  defendant 
said  of  him.  You  arc  a  drunkard,  a  whore-ntaster,  a  common  s^uearer, 
and  a  common  liar,  and  you  have  preached  false  doctrine,  and  deserve  to 
be  degraded ;  after  a  vewlict  for  the  plaintifT,  it  was  objected  tiiat  'be 
words  are  not  actionable,  because  they  import  no  civd  or  temporal 
damage  to  the  plaintifT;  btit  adjudged  actionable;  for,  if  true,  he  may 
be  degraded,  and  so  lose  his  freehold.  Jlten,  63. 

These  words  spoken  of  a  preaching  parson,  Parrat  is  an  adulterer, 
and  had  lino  children  by  B.  O.'s  mife,  and  I  mil  cause  him  to  be  drfiri- 
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ved  Jor  it  ,■  not  actionable ;  for  'lis  a  t/iiriiual  icfamation,  and  punisha- 
ble in  that  court.    CVo.  EUz.  502. 

To  say  of  a  counsellor,  tlial  he  is  no  lawyer  ;  tliat  they  arc  fools  who 
come  to  him  for  law,  and  tliat  he  will  get  notlung  by  the  law,  action 
lies.  1  Danv.  113.  And  it  is  the  sanie  to  say,  he  hath  disclosed  secrets 
in  a  cause. 

To  call  a  doctor  of  physic  fool,  ass,  empiric,  and  mountebank,  or  say 
he  is  no  scholar,  are  aaionabic,  Cro.  Car.  270.  So  to  say  of  a  school- 
master, put  not  your  son  to  him,  for  he  will  come  away  as  very  a  dunce 
as  he  wunt.  JJi  H.  7 1 .  Where  one  says  of  a  midwife,  that  many  have 
perished  for  her  want  of  skill,  an  aaion  will  lie.  Cro.  Car.  311.  If  one 
calls  a  merchant  banki-upi,  aeiii,n  lies.  1  JLeon.  336.  And  to  call  a  tra- 
ding person  bankrupt,  or  knave,  is  actionadle.  1  Dam'.  90.  Also  if  one 
say  of  a  merchant,  that  he  is  a  beggarly  fellow,  and  not  able  to  pay  his 
debts;  or  say  of  a  person  that  he  is  a  runaway,  and  dares  not  sliow  his 
face,  by  reason  whereof  he  is  disgraced,  and  injured  in  his  calling, 
these  we  acuotiablc.  Hat/m.  184. 

Words  tending  to  the  loss  of  preferment  in  marriage,  &c.  arc  action- 
able. Thus  to  say  that  a  woman  hath  a  bastard,  or  is  with  child  ;  or 
tliat  a  certain  person  hath  had  the  use  of  her  Ixxly,  whereby  she  loses 
her  marriage,  action  lies,  i.  e-.  by  reason  of  the  special  damage.  If  a 
man  is  in  treaty  with  a  woman  to  inarr}-,  and  another  tells  him  she  is 
under  a  preconti"act ;  this  doth  not  imply  a  scandal,  but  yet,  il  false,  an 
action  will  lie  if  she  loses  her  luai-riage  by  means  of  those  words.  To 
say  of  a  man  that  he  lay  with  a  certain  woman,  &c.  by  which  he  loses 
his  mai-riage,  is  actionadle;  for  in  these  cases  there  is  a  temporal 
damage.  1  Danv.  81. 

As  to  woi-ds  tending  to  a  person's  disinheritance,  if  one  says  of  ano- 
ther that  has  land  by  descent,  that  he  is  a  bastard  ;  actio?!  u/ion  the  caw 
lies,  as  it  lends  to  his  disinheritance.  Co.  Em.  28.  But  to  say  of  a  son 
and  heir  apparent,  that  he  is  a  bastard,  action  lies  not  until  he  is  disin- 
herited, or  is  prejudiced  thereby.  1  Dam:  83.  To  slander  the  title  of 
unolher  person  to  his  lands  is  actionablr  ;  but  the  words  must  be  false, 
and  be  spoken  by  one  that  neither  hath,  nor  prctendeth  title  to  the  land 
himself;  and  who  is  not  of  counsel  to  him  that  pretends  right,  -l  Rcji. 
1".  If  a  ni:m  shall  pretend  title  to  the  land  another  hath  in  possession^ 
and  hath  no  colour  of  title  to  il  ;  and  shall  say  he  hath  such  a  deed  or 
conveyance  of  it,  where  in  trulli  he  haili  none,  or  if  he  hath  any,  it  is  a 
counterfeit  and  forged  deed,  and  he  knows  it  to  be  so  ;  in  this  case  tlic 
words  may  bear  an  action ;  but  if  there  be  any  colour  for  what  is  said, 
they  will  not  be  actionable.  Cro.  Jac.  163.  Yeh:  80.  88.  And  the  party 
of  whom  the  words  arc  spoken,  must  have,  or  be  likely  to  have,  some 
special  damage  by  the  speaking  of  them;  as  that  he  is  hindered  in  the 
sale  of  his  lands,  or  in  his  preferment  in  marriage,  Sic.  without  which 
it  is  said  action  doth  not  lie.  1  Cro.  99.  Cro.  Jac.  213.  397.  Pojih.  187. 
2  Built.  90.  The  affirming  that  another  hath  title  to  'Jic  land,  where 
actionable.    See  4  Heji.  175. 

If  A.  says,  that  B.  said  that  C  did  a  certain  scandalous  thing,  C.  shall 
liave  ac'ion  against  .i.  witli  averment  that  B.  never  said  so,  whereby  v^. 
is  the  author  of  the  scandal.  Supposing  B.  did  not  in  fajct  say  so.  Cro. 
.lac.  406.    See  1  Jioll.  .  Jbr.  64. 

It  is  to  be  observed  in  general,  that  though  scandalous  words  are 
spoken  before  a  man's  face,  or  behind  his  back,  by  way  of  affiimation 
or  report,  when  dnmk  or  sober  ;  and  although  tlicy  are  spoken  in  any 
otlicr  than  the  English  language,  if  tliey  are  undei-stood  by  the  hearers, 
they  are  actiotiable  ;  also  worcls  may  be  actiqriablc  in  one  county  whicli 
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are  not  so  in  Qnothcr,  by  the  (lilVerent  construclion,  Jcc.  l  Krji.  14.  Hob, 
165.  236.  But  if  the  defcnclant  can  make  proof  of  the  woids,  he  may, 
in  an  action  for  damajjjes,  plead  a  special  juslification.  Co.  KiU.  26. 
The  words  to  maintain  this  action  must  be  direct  and  certain,  that  there 
may  be  no  intendment  atjainst  them  ;  but  as  some  words  separate,  with- 
out others  joined  with  them,  are  not  acthnabU\  so  some  words  that  arc 
aciionabtc  may  be  qualified  by  the  precedent  or  subsequent  words,  and 
all  the  words  arc  to  be  taken  together.  4  /<(•/).  17.  1  Cro.  127.  Moor 
Ca.  174.  331.  Vide  4  lir/i.  20.  Ho6.  126.  Where  words  spoken  arc 
somewhat  uncertain,  they  may,  by  apt  averments,  be  made  certain  and 
actionable.  2  Bulsl.  227.  So  by  the  pleadings  of  the  parties,  and  ver- 
dict of  a  jury  for  the  plaintifl".  Cro.  Jac.  107.  The  thing  charged  by 
the  words  must  he  that  which  is  possible  to  have  been  done  ;  for  if  it  be 
of  a  thing  altogether  and  apparently  impossible,  no  action  lies.  4  Hrji. 
16.  No  action  will  lie  for  words  spoken  in  ptu'suit  of  a  prosecution  in 
an  ordinary  course  of  justice  ;  as  where  a  lawyer,  in  pleading  his  client's 
cause,  utters  woixls  according  to  his  instructions  ;  as  saying  of  one  he 
is  a  bastard,  when  this  is  to  defend  the  party's  own  title  where  he  him- 
self doth  claim  to  be  heir  of  the  land  that  is  in  question,  these  words 
will  not  bear  an  action,    d  o.  Jac.  90.    4  Rip.  13, 

In  this  action  the  nature  of  the  words  must  be  set  forth,  with  the 
manner  of  speaking  them,  when  and  where  spoken,  and  before  whom, 
and  the  damage  thereby  to  the  plaintiff ;  that  his  credit  was,  and  how 
impaired,  with  the  aggravating  circumstances  ;  but  it  matters  not  whe- 
ther the  plaintiff  doth  in  his  declaration  set  forth  a/l  the  circumalanlial 
words  as  they  are  spoken  ;  so  as  to  show  the  very  words  that  are  action- 
able^ and  the  substance  of  them,  £cc. 

There  is  no  bi-anch  of  the  law  in  which  the  decided  cases  are  so  con- 
tradictory to  each  other,  and  the  decisions  so  frequently  irreconcilable 
to  their  avowed  principles,  as  this  action  on  the  case  for  words  ;  many 
cases  in  the  old  authors  arc  certainly  not  law,  and  the  fairest  observation 
on  the  subject  is,  that  "  what  words  are  actionable  or  not,  will  be  more 
satisfactorily  determined  by  an  accurate  application  of  the  general  prin- 
l  iples  on  which  such  actions  depend,  than  by  a  reference  to  adjudged 
cases,  especially  those  in  old  authors."  Sec  the  case  of  Ojistovj  v.  liornv^ 

Wilft.  177.  where  the  principles  arc  well  explained. 

2.  Action  on  the  case  likewise  lies  upon  an  Jssiim/isit  or  undcrtai- 
king  ;  and  such  action  is  foinided  on  a  contract  either  express  or  implied 
by  law,  and  the  verdict  gives  the  party  damages  in  proportion  to  the 
loss  he  has  sustained  by  the  violation  of  the  contract.  4  Co.  92.  Moor., 
667.    See  tit.  ./tssujn/isit. 

3.  It  has  been  premised,  that  a  special  action  on  the  case  lies  in  all 
instances  wherein  no  general  action  could  be  framed  ;  it  will  be  neces- 
sary, therefore,  to  point  out  some  of  those  particular  cases  to  which  it 
is  most  peculiarly  applicable. 

It  was  formerly  held,  that  if  my  fire,  by  misfortune,  burnt  the  goods 
of  another  man,  for  this  wrong  he  should  have  action  on  the  case  against 
mc  ;  and  if  my  servant  put  a  candle  or  other  fire  in  any  place  in  my 
house,  and  this  burnt  my  house  and  the  house  of  my  neighbour,  action 
on  the  case  lay  for  him  against  me.  I  Danv.  10.  But  this  action  is 
ilow  destroyed  by  stat.  6  ylnn.  c.  31.    See  tit.  y''/rr,  Waste. 

Action  oti  the  case  likewise  lies  against  Curriers  and  others,  upon  the 
custom  of  Jingland.    See  tit.  Carrier. 

A  common  Innkeeper  is  chargeable  for  goods  stolen  in  \^s  hot^se 
Sec  tit.  Inns  and  Irmker/iem. 
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This  anion  lies  for  ilrrrii  in  conlracls,  bargain.'!  and  sales  ;  if  a  vint- 
ner sells  wine,  knowing  il  to  be  con  upi,  as  good  and  not  cornipt,  ihouRh 
without  warranty,  ac /lo/i  lies.  JJanv.  173.  So  if  a  man  sells  a  hor.sc, 
and  iviu  rantb  him  to  be  sound  of  his  limbs,  if  he  be  not,  aciion  on  ihr 
cstc  lies.  A  person  warrants  a  horse,  wind  anil  limb,  thai  hath  some 
secret  disease  known  to  tlie  seller,  but  not  to  the  buyer,  this  aciion  m:iy 
be  brought ;  though  if  one  sell  a  horse,  and  warrait  liim  sound,  and  he 
hiitli  at  the  time  visible  infirmities,  which  llie  buyer  may  sec,  aciion  on 
(Ar  casr  will  not.  lie.  Yilv.  114.  Cro.  Jac.d'S.  Where  one  sells  mc 
any  wares  or  commodities,  and  is  to  deliver  that  which  is  good,  but  de- 
livers what  is  naught ;  or  sells  any  thing  by  false  or  deceitful  weights  and 
measures,  wiili  or  without  warranty,  action  on  the  case  lies  ;  and  so 
where  a  man  dolh  sell  corrupt  victuals,  as  bread,  beer,  or  other  th'uig 
for  food,  and  knows  it  to  be  unwholesome.  Dyr  r,  75.  4  Rr/i.  18.  Cro. 
Jac.  270.  Yet  if  the  buyer  or  liis  servant  shall  see  and  taste  the  victuals, 
Sec.  and  like  and  accept  the  same,  no  aciion  can  be  maintained.  7  H.  IV. 
16.  Nor  will  case  lie  upon  a  warranty  of  what  is  out  of  a  man's  power, 
or  of  a  future  thing  ;  as  that  a  horse  shall  carry  a  man  thirty  miles  a  day, 
or  the  like.  /»tfA,  188.  If  a  man  sells  certain  packs  of  wool,  and 
warrants  that  they  are  good  and  merchantable,  if  tliey  are  damaged, 
action  on  the  caac  lies  against  him.  I  Vanv.  187.  The  bare  affirma- 
tion by  the  seller  of  a  particular  sort  of  diamond,  without  warranting  it 
to  be  such,  will  not  maintain  an  aciion.  Cro.  Jac.  4.  196.  But  where  a 
man  hath  the  possession  of  a  personal  tiling,  tlic  affirming  il  to  be  his 
own  is  a  warranty  tliat  it  is  so  ;  tliough  il  is  otlierwise  in  case  of  lands, 
where  the  buyer  at  his  peril  is  to  see  that  he  haih  title.  I  Sa/t.  210. 
If  a  person  sells  to  another  cattle  or  goods,  that  are  not  his  own,  aciion 
on  the  case  lies  ;  so  if  he  warrants  cloth  to  be  of  such  a  length,  that  is 
deficient  of  it.    See  lit.  Deceit. 

Tor  .Vegiecr,  or  Malf'asunce  ,-  as  if  a  taylor.  Sec.  undertakes  to  make  a 
suit  of  clotlies,  and  spoils  them,  aciion  lies;  and  if  a  carpenter  promises 
to  repair  my  house  before  a  certain  day,  and  dolh  not  do  it,  by  which 
my  house  falls  ;  or  if  he  undertakes  to  build  a  house  for  me,  and  doth 
it  ill,  action  on  the  case  lies.  1  Danv.  32.  If  a  surgeon  neglects  his 
patient,  or  applies  unwholesome  medicines,  whereby  the  patient  is  in- 
jured, this  action  lieth.  .\iid  if  a  counsel  retained  to  appear  on  such  a 
day  in  court,  doili  not  come,  by  which  lite  cause  miscarries,  action  lies 
against  him  :  so  if  after  retainer,  he  become  of  counsel  to  the  advei-sary 
against  the  plainliff.    1 1  H.  VI.  18. 

Where  a  snulli  promises  lo  shoe  my  horse  well,  if  he  pricks  him, 
anion  on  the  case  lies  ;  ai^d  so  when  he  refuses  to  shoe  him,  on  which 
I  travel  witliout,  and  my  horse  is  damaged.  For  stopping  up  a  water- 
course or  way  ;  breaking  down  a  parly  wall ;  stopping  of  ancient  lights, 
and  for  any  private  nuisance  to  a  man's  water,  light,  or  air,  whereby  a 
person  is  damnified,  iliis  tfr//o;i  lieth.    Cro.  £iii.  427.    Yelv.  159. 

Where  any  one  personates  another,  for  cheating  at  gaming,  where  a 
surely  is  not  saved  hai-mlcss,  £cc.    2  Inst.  193. 

If  j  lend  another  my  horse  to  ride  so  far,  and  he  rides  furtlier,  or 
forward  and  backward,  or  doth  not  give  him  meat,  this  aciion  lielli. 
Cro.  Eiii.  14.  .-\nd  where  one  lends  me  a  horse  lor  a  lime,  if  he  take 
him  from  me  within  that  time,  or  disturb  me  before  I  have  done  what  1 
hired  him  for,  aciion  on  the  case  lies  :  and  though  I  ride  llie  horse  out 
of  the  way  in  my  journey,  he  may  not  lake  him  from  me.  8  Jie/i.  146. 
See  tit.  Bailmenl.  This  action  lies  for  keeping  a  dog  accustomed  lo 
bile  sheep,  if  the  owner  knew  the  villous  quiUity  of  the  dog.  Bui  not 
tor  a  man's  dog  runnuig  a:  iny  sheep,  though  he  kills  ihem,  if  it  be 
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wiihoin  liis  cdnsent,  and  he  did  not  know  that  the  dog  was  accustomed 
lu  bite  sheep.    Vide  1  Danv.  Jbr.  19.   Hetl.  171. 

Mlion  oil  the  case  will  lie  against  a  Gaoler  for  putting  irons  on  liis 
piisoncr  ;  or  putting  lum  in  the  stocks  ;  or  not  giving  sudicient  suste- 
nance to  him,  being  committed  for  debt.  A'.  H.  83.  The  master 
may  in  many  cases  have  this^If^^o;^  against  his  servant,  steward,  or  btiiliff, 
for  any  special  abuse  done  to  him,  and  for  negligence,  &c.  Also  it 
lies  for  taking  or  enticing  away  my  servant,  and  retaining  him  ;  or 
threatening  a  servant,  whereby  I  lose  his  service.  Lane,  M.  Cro.  MUz. 
777.  1  Slu/i.  Mr.  52.  59.  A  servant  is  trusted  with  goods  and  mci^ 
chandise  consigned  to  him  by  a  merchant,  to  pay  the  c\istoms  for  them, 
and  dispose  of  them  to  profit ;  if  he  deceive  the  merchant,  and  have 
allowance  for  it  on  his  account,  and  to  defraud  the  king,  lands  some  of 
the  goods  without  paying  the  customs,  by  which  tliey  are  forfeited, 
aclio7t  on  the  cafie  licth.    Laney  65.    Cro.  Jac.  266. 

If  I  trust  one  to  buy  a  lease  or  other  thing  for  me,  and  he  btiyeth  it  for 
himself,  or  doth  not  buy  it,  this  action  lies  against  him  ;  but  if  he  doth 
his  endeavour  it  sufiicctli.  Bro.  117.  Where  a  man  is  tlisiurbcd  in 
the  use  of  a  seat  in  the  church,  which  he  hath  had  time  out  of  mind  ;  o. 
steward  is  hindered  in  the  keeping  of  his  courts  ;  a  keeper  of  a  forest 
disturbed  in  taking  the  profits  of  his  oflicc  ;  a  bailiff  in  distraining  for 
an  amerciament,  or  the  like  ;  action  on  the  case  will  lie.  Bcndl.  89. 
I.ih.  Intr.  5.  Afoor,  987.  An  action  on  the  case  lies  for  him  in  rever- 
sion, against  a  stranger,  for  damage  to  his  inheritance,  though  there  be 
a  term  in  esse.  S  J.ev.  560.  Also  if  a  lessor  comes  to  the  house  he 
has  demised,  to  see  if  it  be  out  of  repair,  or  any  waste  be  done,  and 
meets  with  any  disturbance  therein  ;  or  if  one  disturbs  a  parson  in  taking 
his  tithes,  this  action  lies.  Cro.  Jac.  +78.  2  Inst.  650.  And  for  set- 
ting up  a  new  mill  on  a  river,  to  the  prejudice  of  another  who  hath  an 
ancient  mill,  an  action  will  lie.    Lib.  Intr.  9. 

Action  on  the  case  likewise  lies  for  and  against  commoners,  &c.  for 
injuries  done  in  commons.  Sty.  \6\.  Sid.  106.  Cro.  Jac.  165.  2  Inat. 
47-1.    See  tit.  Common. 

.Action  on  the  case  may  likewise  be  brought  for  maliciotis  prosecu- 
tions :  where  a  suit  is  without  ground,  and  one  is  arrested,  action  on 
the  case  lies  for  unjust  vexation  :  and  for  falsely  and  maliciously  arrest- 
ing a  person  for  more  than  is  due  to  the  plaintifi",  whereby  the  defend- 
ant is  imprisoned,  for  want  of  bail  ;  or  if  it  be  on  pui'posc  to  hold  him 
lo  bail,  action  on  the  case  will  lie,  after  the  original  action  is  dclerinined. 
1  J.eri.  275.  1  Salt.  15.  .\n  action  likewise  lies  against  sheriffs,  for 
defaultin  executing  writs  ;  permitting  escapes.  Sec. 

Actions  on  the  case  likewise  lie  for  cons/iiracij,  cscafie  and  reseous, 
nuisances,  &c.  which  see  under  the  several  titles.  And  for  a  general 
abi  idgmenl  of  the  law  on  this  subject,  see  Com.  Dig.  lit.  miction.  Sec 
J'urther,  Limitation^  Original. 

ACTION  PREJUDICIAL,  (otherwise  called  lirrjiaratoru,  or  /inn- 
ci/ial,)  Is  an  action  wTiich  arises  from  some  doubt  in  the  principal ;  as 
in  case  a  man  sues  his  younger  brother  for  lands  descended  from  his 
father,  and  it  is  objected  agtunst  him  that  he  is  a  bastard  ;  now  fl^is 
point  of  bastardy  is  to  be  tried  before  the  cause  can  any  further  pro- 
ceed ;  and  therefore  it  is  tenned  frejitdiciatis,  quia  /irius  judicanda. 
Bract,  lib.  3.  c.  4.  numb.  6.  Cotuel. 

ACTION  OF  A  WRIT,  Is  a  phrase  of  speech  used,  when  one 
pleads  some  matter,  by  which  he  shows  the  plaintiff  had  no  cause  to 
have  the  writ  he  brought,  yet  it  may  be  that  he  may  have  another  ivrit 
or  action  for  the  same  matter.    Such  a  pica  is  called  a  plea,  to  the  ar- 
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tion  of  the  nirii  ;  wlici  cas,  if  by  the  plea  It  should  appear  lhat  the, 
plaintiff  hath  no  ca\isc  to  have  an  action  for  the  thing  dcmaiulctl,  then 
It  is  called  a  /Ufa  to  the  action.    Coinel.    Termes  de  la  Ley. 

ACTION  Ol'  ABSTRACTED  MULTURES,  Is  an  action  for 
iniiUures  against  those  who  arc  thirled  to  a  mill,  and  come  not.  Scotch 
Diet.  An  action  to  compel  persons  to  grind  at  a  mill  according  to  theii 
tenure. 

ACTION  FOR  POYNDING  OF  THE  GROUND,  Is  so  called 
because  it  is  founded  upon  some  enfeoffment  for  an  annuity  (whether 
annual  rent,  life-rent,  or  feu  duty,  Sec.)  that  affects  the  ground  ;  and 
the  ground  being  thus  debitor,  it  is  called  debitum  .fundi,  for  which 
both  movables  found  upon  the  groumi  may  be  poynded,  (distrained,) 
and  these  failing,  the  property  afl'ectcd  by  tliis  servitude  may  be  ap- 
prized or  adjudged,  even  in  prejudice  of  intervening  singular  success- 
ors.   Scotch  Diet. 

ACTION  IN  THE  SCOTCH  LAW,  Is  a  prosecution  by  any 
party  of  their  right,  in  oixicr  to  a  judicial  determination  thereof./ 
Scotch  Diet. 

ACTIONARE,  /.  e.  In  jus  voeare,  or  to  prosecute  one  in  a  auie  at 
law.    Thomas  Chron. 

ACTOs  ylcton,  Mcton,  Fr.  Hauquelon.']  A  coat  of  mail.  Du 
Fresne. 

ACTON  BURNEL,  The  statute  of  11  Ed.  I.  ann.  1283,  ordaining 
the  statute  merchant  :  it  was  so  termed  from  a  place  named  ylctott'Bur.- 
nr/,  where  it  was  made  ;  being  a  castle  formerly  belonging  to  the  fami' 
ly  of  Burnet,  and  afterwards  of  jLovc/t  in  Shrofishire.  Coxoei.  Tcrmes 
de  la  Leu. 

ACTOR.  The  proctor  or  advocate  in  civil  courts  or  causes.  Actor 
dominicus,  was  often  used  for  the  lord's  bailiff  or  attorney.  Actor 
'•cetesi.e  was  the  ancient  forensic  term  for  the  advocate  or  pleading 
patron  of  a  church.  Actor  villie  was  the  steward  or  head  bailiff  of  a 
town  or  village.  Coivel. 

ACTS  DONE,  Are  distinguished  into  acts  cf  God,  the  acts  of  the 
law,  and  nc.'i  of  men.  The  act  of  God  shall  prejudice  no  man  :  as 
where  the  law  prescribeth  means  to  perfect  or  settle  any  right  or  es- 
tate ;  if  by  the  act  of  Gotl  the  means,  in  some  circumstances,  become 
inijiossiblc,  no  party  shall  receive  any  damage  thereby.  Co.  Lit.  123. 
I  Jie/i.  97.  As  in  an  action  on  the  case  a  bar.^ema7t  may  justify,  by 
pleadinp;  that  there  were  several  passcjigers  in  his  barge,  and  a  sud- 
den tem/iest  arising,  all  the  goods  in  the  barge  were  thrown  overboard 
lo  save  tlic  lives  of  the  passengers.    Sec  tit.  Carrier. 

The  acts  of  the  law  are  esteemed  beyond  the  acts  of  man  :  and  when 
lo  the  perfection  of  a  thing  divers  acts  are  required,  the  law  hath  most 
regard  lo  the  original  act.  8  fie/i.  78.  The  law  will  construe  things 
to  be  lawfully  done,  when  it  standeth  indifferent  whether  they  should 
be  lawful  or  not  :  but  whatsoever  is  contrary  to  law  is  accounted  not 
done.  Co.  Lit.  42.  3  Jie/i.  74.  Our  law  dotli  favour  substantial  more 
than  circumslaniial  acts  ;  and  regards  deeds  and  acts  more  than  words : 
jnd  the  law  doth  not  require  unnecessary  things.    Plowd.  1 0. 

As  to  acts  of  men  ;  that  which  a  man  doth  by  another,  shall  be  said 
to  be  done  by  himself  ;  but  personal  things  cannot  be  done  by  another. 
Co.  Lit.  158.  A  man  cannot  do  an  act  to  himself,  unless  it  be  where 
he  hath  a  double  capacity  ;  no  person  shall  be  suffered  lo  do  any  thing 
against  his  own  act ;  and  eveiy  man's  acts  shall  be  construed  most 
strongly  against  himself.  Plowd.  140.  But  if  many  join  in  an  act, 
and  some  may  not  lawfully  do  it,  it  shall  be  adjudged  the  act  of  hinj 
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\'tho  miglit  lawfully  do  the  same.  Di/cr,  192.  ^clx  lhal  men  arc  forced 
by  necessity  and  compulsion  to  do,  arc  not  regarded  :  and  an  act  done 
between  persons  shall  not  injure  a  stranger  not  parly  or  privy  thereto. 
Plowd.  19.    6  r{</i.  If). 

Where  mutual  acts  are  to  be  done,  who  is»  to  do  the  first  act,  sec 
tit.  Condition. 

ACTS  OF  PARLIAMENT.    Sec  tit.  Statute. 

ACTUARY,  actuarius^  A  clerk  that  registers  the  acts  and  consti- 
tutions of  the  Convocation. 

ADCRKDUUTARE.  To  purge  one's  self  of  an  offence  by  oath. 
J^eges  IniXy  c.  .36. 

ADDITION.  The  title  or  estate,  and  place  of  abode  given  to  a 
man  besides  his  name.    See  tit.  Jbalement,  I.  3.  (c.) 

ADELINC>,  Ktlitingy  or  Hilling,  from  the  Saxon  xdr/an,  noble  or 
excellent.]  A  title  of  honour  amongst  the  ylngto-Saxona  ;  properly  be- 
longing to  the  king's  children  ;  it  being  usual  for  the  Saxons  to  join 
the  word  ling  to  the  paternal  name,  signifying  a  son,  or  the  younger. 
King  A(/7rarrf^/;f  Co«y;'.';.so:- having  no  issue,  and  intending  to  make  AW- 
gai;  his  nephew,  the  heir  of  the  kingdom,  gave  him  the  style  and  title  of 
.ddeling.  It  was  also  used  amongst  the  Saxons  for  the  nobles  in  gene- 
ral.   Sfitlm.  Gloss.  Lamb. 

.ADEMPTION.    .\  taking  away  of  a  legacy.    See  Legacy. 

-\D  INQUIRENDUM.  A  judicial  writ  commanding  inquiry  to  be 
made  of  any  thing  relating  to  a  cause  depending  in  the  king's  courts. 
It  is  granted  upon  many  occasions  for  the  better  execution  of  justice. 
Itcg.  Judic.    See  tit.  Writ  of  Inquirij. 

ADJOURNMENT,  adjournannvittfm,  Fr.  adjournemcnt.^  A  put- 
ting off  until  another  time  or  place.  As  adjournment  in  eyre,  (by  stat.  2 
Jidw.  III.  f.  11.  and  2s  J!d',!i.  III.  c.  18.)  is  an  appointment  of  a  day,  when 
the  justices  in  eyre  will  sit  again.  A  court,  the  parliament,  and  writs, 
&c.  may  be  adjourned  ;  and  thc'substancc  of  the  adjournment  of  courts  is 
lo  give  license  to  all  parties  that  have  any  thing  to  do  in  court,  to  for- 
bear their  attendance  till  such  a  time.  Every  last  day  of  the  term, 
and  every  eve  of  a  day  in  term,  which  is  not  dies  juridicus,  or  a  law- 
day,  the  court  is  adjourned.  2  Inst.  26.  The  terms  may  be  adjourned 
lo  some  other  place,  and  there  the  King's  Bench  and  other  courts  at 
Westminster  he  held  :  and  if  the  king  puts  out  a  proclamation  for  tlie 
adjournment  of  the  term,  this  is  a  sufiicicnt  warrant  to  the  keeper  of 
the  Great  Seal  to  make  out  writs  accordingly  ;  and  proclamation  is  to 
be  made,  appointing  all  persons  to  keep  their  day,  at  the  time  and 
place  to  which,  &c.  1  And.  279.  I  Lev.  176.  Though  by  Magna 
Charta  the  Court  of  Common  Pleas  is  to  be  held  at  Westminster,  yet 
necessity  will  sometimes  supersede  the  law,  as  in  the  case  of  a  filague, 
a  civil  war,  &c.  In  the  first  year  of  Charles  I.  a  writ  of  adjoitrnmenr- 
was  delivered  to  all  the  justices,  to  adjourn  two  returns  of  Trinity 
term  :  and  in  the  same  year,  Michaelmas  term  was  adjourned  imtil 
rraslino  animarum  to  Heading  ;  and  the  king  by  proclamation  signified 
Ilia  pleasure,  that  his  court  sliould  be  there  held.  Cro.  Car.  13.  27. 
Ill  I  he  17th  of  Charles  II.  the  court  of  B.  P.  was  adjourned  to  Oxford. 
because  of  the  plague  ;  and  from  thence  to  Windsor  ;  and  afterwards 
to  Westminster  again.    1  Lev.  17i>.  173. 

On  a  foreign  plea  pleaded  in  assise,  &c.  the  writ  shall  be  adjourned 
into  the  Commoji  Pleas  to  be  ti'ied  ;  and,  after  adjournment,  the  tenan^ 
may  plead  a  new  plea  pursuant  to  the  first ;  but  if  he  pleads  in  abate- 
ment a  plea  triable  by  the  assise,  on  which  it  is  adjourned,  he  cannot 
plead  in  bar  aftcn' ;<rd'<.  f.-r.    l  Danv.  Mr.  1W.    The  justices  of  assise 
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have  power  lo  adjourn  llic  parties  to  Wcmmmticr,  av  to  aiiy  other 
place  ;  apd  by  the  express  words  of  Magna  Cliarta,  (ca/i.  12.)  they 
may  adjourn,  &.c.  inlo  C.  Ji.  Ijefore  the  judges  there.    Dijer,  132. 

If  the  judges  of  the  coiiit  of  King'n  Jirnc/.;  &c.  are  divided  in  opi- 
nion, two  against  two,  upon  a  demurrer  or  speci;J  veidict,  (not  on  a 
niolion,)  tlie  cause  nmsl  be  adjourned  into  the  /ixcArg-.irr  Chamber,  to 
be  (U'tmnini  d  by  all  the  judges  of  Jingland.   3  Mod,  156.  5  Mod.  33i. 

AlMKATUS.'stravcd,  lost.    Sec  Bract.  I.  3.  tract.  2.  c.  32. 

ADJUDICATION  SPECIAL,  Is  when  the  lords  of  session,  pro- 
poitioiiably  to  the  sums  due,  adjudjje  to  the  creditor  some  part  of  the 
creditor's  lands,  with  a  fifth  part  more,  beside  composition  due  to  the 
superior,  and  the  cspenses  for  obtaining  cnfeoflincnt  :  but  if  the  debi- 
tor do  not  consent  to  such  an  adjudication,  in  the  terms  of  tlic  act  of 
V'or/.  1672,  idl  bis  lands  and  otlicr  heritable  subjects  arc  adjudged  in 
the  same  maimer  as  ibcv  were  formerly  apprized.    Scotch  Diet. 

ADJUDICATION  AFTER  THE  OLD  FORM,  Is  when  the 
liitrcdiiat  jaecnt  (the  heir  liavmg  renoimced)  is  adjudged  to  the  cre- 
ditor for  pjvmevit  of  his  monev.    Srotc/i  Vict. 

ADJUDICATION  UPON 'OBLIGEMENT,  Is  when  a  man  ha>- 
iiig  obliged  himself  to  cnfeoft'  another  in  lands  disponed  by  him,  the 
lords  adjudge  upon  his  refusal  to  perform.    Hcotch  JJict. 

AD  JURA  REGIS.  .\  writ  brought  by  the  king's  clerk  prcsentc<l 
to  a  li>  ing,  against  those  that  endeavour  to  eject  him,  to  the  pi-ejudicc 
of  the  king's  title.    lieg.  of  Writs,  61. 

AD  L.\RGUM.  At  large  :  It  is  used  in  tiic  following  and  other  ex- 
pressions :  title  at  large,  aeuae  at  large,  verdict  at  large,  to  vouch  at 
large,  S:c. 

ADLEGI.VRE,  or  aleier,  in  iV.]  To  purge  himself  of  a  crime  by 
oath.    See  the  laws  of  King  Alfred,  in  Bromjit.  Chron.  cap.  +.  and  1 3. 

ADMEASUREMENT,  Writ  of,  admemttratio.']  Is  a  uTit  brought 
for  remedy  against  such  persons  as  usiu-p  more  than  their  sliare.  I', 
lies  in  two  ca^cs  ;  one  is  tenned  Gdmcatturcment  of  dorjer,  {admcnsu- 
raiio  dolis,)  where  a  man's  widow  after  his  decease  holdeth  from  the 
heir  more  land.  Sec.  as  ddwer,  than  of  right  belongs  to  her  ;  and  the 
other  is  admcavurevtent  of  Jianfure,  {admcntfurafio  /taatiirie,)  which  lies 
between  those  that  have  common  of  pasture,  where  any  one  or  more 
of  them  surcharge  the  common.  Jirg.  Orig.  156.  171.  In  the  first 
case  the  heir  shall  have  this  writ  against  the  widow,  whereby  she  shall 
be  admeasured,  and  the  heir  restored  to  tlie  overplus  j  and  in  the  las! 
case  it  may  be  brought  against  all  the  other  commoners,  and  hiro  thai 
surcharged  ;  for  all  the  commoners  sliall  be  admeasured.  Ternu  </< 
icw,  23.    Sec  tit.  Common  end  Dc^cer. 

ADMINICLE,  o(/i.u'njrK/«m.]  .Md,  help,  or  support.  Sec  stat.  I- 
£dm.  IV;  c.  1. 

ADMINISTRATOR,  Mat.]  He  that  hath  the  good.s  of  a  man  dy- 
ing intestate  committed  to  his  charge  by  tlie  oi'dinuiy,  for  which  he  i.s 
accountable  when  thereunto  required.  For  matters  relating  to  this 
title,  and  to  administration  in  general,  see  tit.  Jixecuior. 

ADMINISTRATRIX,  Lot.']  She  that  liatli  goods  and  chattels  of 
an  intestate  conmiitted  to  her  chai-gc,  as  an  administrator. 

ADMIR.'VL.  .'Idniira/ius,admirallus,  admiralrx,  ca/iitonena,  or  custOJ^ 
rrtariit,  from  the  French  aimral,  or  from  the  Saxon,  acn  mereat,  over 
all  tlic  sea  ;  and  ui  ancient  time,  the  oflice  of  the  admirattij  was  called 
ciiitodia  maritime  jln^lit.  Co.  Lit.  260.  Many  other  fanciful  deriva- 
tions are  recapitulated  in  Sjtctman'a  Glossurij,  and  see  Cam.  Dig.  tit. 
Mmiraltti.  The  term  appears  to  have  been  first  used  temp.  Edis.  I.  and 
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ilic  lii'sl  Mmiral  of  JCnt^tancI,  by  name  was  Richard  J'itz  Jlaii,  Earl  of 
Arundel,  10  Ridi.  II.]  .\  Higli  OIVicci-  or  Mugistratc,  having  the  go- 
vernment of  the  king's  navy  ;  aiitl  (in  his  court  of  Adniiralry)  the  dc- 
icriniiiing  of  all  causes  belon!»inK  to  the  sea.  and  offences  connnitteil 
(hereon.  The  office  is  now  usually  executed  by  commissioners,  who, 
l>y  Hal.  2  (I'm.  iS  Af.  .nat.  2.  c.  2.  arc  ricclarctl  to  have  the  same  authori- 
ties, jurisdictions  and  powers,  as  the  Lord  I/iff/t  .idinirat,  who  is 
usually  understood  by  this  term  in  law,  not  advening;  to  tlie  naval  dis- 
tinctions. 

tinder  this  head,  therefore,  shall  be  included  all  thai  relates  as  well 
lo  such  AoMiiiAi.  as  to  the  Covn  r  or  Admiu.vlty. 

'I'hc  warden  of  the  Cini/ui-  P<irta  ha.s  the  jurisdiction  of  admiral 
within  those  ports  exempt  from  the  admiralty  of  Eni^lanil.  .(  Inat. 
223.  2  Inst.  556.  2  Jon.  fit.  1  Jcnk.  85,  It  appears  that  anciently 
the  Jldmirah  of  England  had  jurisdiction  of  all  causes  of  merchants 
and  mariners,  happening  not  only  upon  the  main  sua,  but  in  all  fo- 
reign parts  within  the  king's  dominions,  and  without  them,  and  were 
to  judge  them  in  a  summary  way,  according  to  the  laws  of  Oicron,  and 
other  sea  laws.  4  Jnst.  75.  In  the  time  of  King  Edn.  I.  and  Kinp; 
Jo/in,  all  causes  of  merchants  .-uid  mariners,  anil  things  arising  upon 
the  main  sea,  were  tried  before  the  Lord  Admiral :  but  the  first  title, 
of  Admiral  of  Eni^taiidy  expressly  conferred  upon  a  subject,  was  given 
by  patent  of  King  Rich.  11.  to  the  Earl  of  Aniiidfi  and  Surry.  In  the 
reign  of  Ed'M.  III.  tlie  court  of  admirattij  was  cstitblishcd,  and  Ric/i.  II, 
liinitctl  its  jurisdiction. 

By  the  statute  13  Rich.  11.  »/.  1.  c.  5.  it  is  enacted,  that  a/ton  cos/- 
/ilniiu  of  fncr'Mckments  madf  by  the  adminils  and  Iheir  depulics,  the 
admirals  and  their  dr/iiitics  shall  meddle  'with  7tothiug  done  loithin  thr 
reainty  hut  only  with  things  done  tt/ton  the  sea.  For  the  construction  of 
litis  statute,  sec  2  Jliilstr.  323.    3  Euhtr.  205.    13  Co.  52. 

By  Stat.  15  Rich.  II.  c.  3.  it  is  declared,  tliat  all  contracts,  /ileas  and 
quarrels,  and  other  things  done  ivithin  the  bodies  of  counties  by  land  or 
router,  and  of  loreck,  the  adiniral  shall  have  no  conusance,  hut  th:'y  shall 
be  tried,  i^c.  by  the  law  of  the  land  i  but  of  the  death  of  a  matt,  and  of 
mayhem  done  in  great  shifts,  being  in.  the  main  etrrnni  of  great  Hvcm 
beneath  the  points  nearest  the  sea,  and  in  no  other  /i/uce  of  the  same 
river,  the  admiral  shall  /tava  conusance  ;  ami  aho  to  arrest  shi/is  iti  the 
great  flotes,fur  the  great  voyages  of  the  hing  and  the  realm,  saving  to 
the  ting  his  forftitures  ;  and  shall  have  juristliction  in  swA  Jiotes  during 
such  voyages,  only  saving  to  lords,  i^e,  their  liberties. 

By  tlxc  statitte  2  Hen.  IV.  c .  1 1.  reciting  1 3  Rich.  II.  c.  5.  it  is  enacted, 
that  he  that  finds  himself  aggrieved  against  the  form  of  the  statute, 
shall  have  his  action  by  ■•,i'rit  grounded  u/ion  the  case  againit  Mm  thai  so 
/lursues  in  the  admiralty,  and  recover  double  damages  against  liim,  and 
he  shall  incur  the  Jiain  qf  10/.  if  he  be  attainted. 

l!y  Stat.  37  lien.  VIII.  c.  4.  all  offences  <)(  /liracy,  robbery  and  mtirtlcr, 
done  on  the  sea,  or  within  the  admiral's  jurisdiction,  shall  be  tried  in 
such  places  of  tlie  realm  as  shall  be  limited  in  the  Uinfv's  commissions, 
directed  lo  tl>c  lord  admiral,  and  his  lieutejiunt  aiid  deputies,  :ui<l  other 
persons,  to  determine  such  oUVnccs  after  the  common  course  of  law, 
as  if  the  same  oflences  had  been  done  on  land. 

By  the  statute  28  Jfcn.  VIII.  ra/i.  15.  '•  all  treasons,  felonies,  rob- 
beries and  murders,  inc.  upon  the  sea,  or  within  the  admiralty  juris- 
diction, shall  also  be  tried  in  such  sliires  and  places  in  the  realm,  as 
shall  be  limited  by  the  king's  commission,  as  if  done  on  land,  and  tho 
consrtiuenccs  of  the  ofl'enccs  are  the  same.    See  .3  Iimt.  Ill,  112.  Bu< 
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in  cases  which  would  be  roanslaughcr  at  land,  ihe  jury  is  always  di- 
rected to  acquit,    fcsicr,  2S8.    See  Homicide. 

It  was  held,  IWr.  134.  tliat  by  force  of  this  statute,  accessaries  lo 
robber)',  6tc.  could  not  be  tried  ;  but  this  is  remedied  by  11  and  l  - 
ll'm.  111.  ro/l.  7.  by  which  their  aiders  and  comforters,  and  tlic  receiv- 
ers of  their  goods,  art  madi-  accessaries,  and  to  be  tried  as  pirates, 
by  28  //rn.  VIll.  cafi.  13.  also  the  said  statute  11  and  12  ffm.  III. 
directs  how  pir.iies  may  be  tried  beyond  sea,  according  to  Uie  civil 
law,  by  commission  under  the  great  seal  of  SnglanJ.    Sec  tit.  Piracy. 

By  the  stat.  5  EUz.  cafi.  5.  several  offences  in  the  act  mentioned,  if 
done  on  the  main  sea,  or  coasts  of  the  sea.  being  no  part  of  the  body 
of  any  county,  and  without  the  precinct,  jurisdiction,  and  liberties  of 
the  cinque  ports,  and  out  of  any  haven  and  pier,  shall  be  tried  before 
the  admiral  or  his  deputy,  and  other  justices  of  oi/cr  and  terminer, 
according  to  the  statute  of  28  Hen.  VIII.  c.  15. 

By  the  statute  I  .Ir.n.  cap.  9.  captains  and  mariners'  belonging  to 
ships,  and  destroying  the  same  at  sea,  shall  be  tried  in  such  places  as 
shall  be  limited  by  the  king's  commission,  and accordinij  to  -26  Jim.  VIII. 
c.  \i.  The  statute  10  .inn.  cap.  IC.  directs  how  the  trbls  shall  be 
had  of  officers  and  soldiers,  lliat  either  upon  land  out  of  Great  Bri- 
tain, or  at  sea,  hold  correspondence  with  a  rebel  enemy.  See  tit.  fi- 
racy.  Treason. 

And  by  the  statute  4  Geo.  1.  ca/i.  11.  all  persons  who  shall  commit 
any  offence  for  which  they  ought  to  be  adjudged  pirates,  felons  o: 
robbers,  by  11  and  \2  U  rn.  HI.  may  be  tried  .ind  adjudired  for  evert 
such  offence,  according  to  the  form  of  28  Hen.  VIll.  c.  li.and  shall  be 
excluded  from  the  benefit  of  clergy. 

The  jurisdiction  of  the  lord  admiral,  therefore,  is  confined  to  the 
main  sea,  or  coasts  of  the  sea.  not  being  within  any  county.  Thus, 
the  admiralty  hath  cognisance  of  the  death  or  maim  of  a  man,  commit- 
ted in  any  ship  riding  in  great  rivets,  beneath  the  bridges  thereof, 
next  the  sea:  but  by  the  common  lav.-,  if  a  man  be  killed  upon  any 
arm  of  the  sea,  where  the  land  is  seen  on  both  sides,  the  coroner  is 
to  inquire  of  it,  and  not  the  cdmira!  ;  for  the  county  may  take  cogni- 
sance of  it ;  and  where  a  county  may  inquire,  the  lord  admiral  hath 
no  jurisdiction.    3  Rc/i.  107. 

All  ports  and  h.uvens  are  injra  corftus  ccmitattts,  and  the  admirai 
hath  no  jurisdiction  of  any  thbg  done  in  them :  between  high  and 
low-water  mait,  the  comnjon  law  and  admiral  have  jurisdiction  by 
turns  ;  one  upon  the  water,  and  the  other  upon  the  land.  3  Insi.  1 13. 
by  the  statutes  for  disciplining  the  navy,  everj'  commander,  officer  and 
soldier  of  ships  of  war,  shall  observe  the  commands  of  the  admiral. 
Sec.  on  pain  of  death,  or  other  punishment.    See  tit.  jVavy. 

Under  these  statutes  the  lord  admiral  hath  power  to  grant  commis- 
&ions  to  inferior  \ice-admirals,  &c.  to  call  courts-martial  for  the  trial 
of  offences  against  the  articles  of  war  ;  and  these  courts  determine 
by  plurality  of  voices,  Sec.    See  tit.  .Vavu. 

The  admiralty  is  said  not  to  be  a  coun  of  record,  by  reason  it  pro- 
ceeds by  the  civil  law.  4  Intl.  135.  But  the  admiralty  has  jurisdic- 
tion where  the  common  law  can  give  no  remedy ;  and  all  maritime 
causes,  or  causes  arising  wholly  upon  the  sea,  it  hath  cognisance  of. 
Fide,  as  to  the  jurisdiction  of  the  admiralt)-,  1  Com.  Dig.  tit.  Mmi- 
rally.  The  admiralty  hath  jurisdiction  in  cases  of  freight,  mariners' 
wages,  breach  of  charter-parties,  though  made  within  tlie  realm,  if 
the  penalty  be  not  demanded  :  and  likewise  in  case  of  building,  mend- 
ing, saving  and  victualling  ships,  Ecc.  so  as  the  suit  be  against  the 
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ship,  and  not  against  the  parties  only.  2  Cro.  216.  Miu-iners"  wages 
arc  contriictcd  on  the  credit  of  the  ship,  and  tlicy  may  all  join  in  suits 
in  the  ndmiraliii ;  whereas  at  common  law  they  must  all  sever:  (he 
master  of  a  ship  contracts  on  the  credit  of  the  owners,  and  not  of  the 
ship;  and  therefore  he  cannot  prosecvitc  in  tiie  admiratty  U)V  his 
wages.  1  Sttlk.  33.  It  is  allowed  by  the  common  lawyers  and  civilians, 
that  the  lord  admiral  hath  cognisance  of  seamen's  wages,  and  contracts, 
and  debts  for  making  ships ;  also  of  things  done  in  navigable  rivers, 
concerning  damage  done  to  persons,  ships,  goods,  annoyances  of  free 
passage,  6tc.  and  of  contracts,  and  other  things  done  beyond  sua,  re- 
lating to  navigation  and  trade  by  sea.  Il'ood'n  Itim.  218.  But  if  a  con- 
tract be  made  beyond  sea,  for  doing  of  an  act,  or  payment  of  money 
within  this  kingdom ;  or  the  contract  is  upon  the  sea,  and  not  for  a 
marine  cause,  it  shall  be  tried  by  a  jury ;  for  where  part  belongs  to  the 
common  law,  and  part  to  the  admiral,  the  common  law  shall  be  prefer- 
red. And  contracts  made  beyond  sea  may  be  li  icd  in  B.  It.  and  a  fact 
be  laid  to  be  done  in  any  place  in  England,  and  so  tried  here.  2  Bnlstr.  322. 

Where  a  contract  is  made  in  England,  and  there  is  a  conversion  be- 
yond sea,  the  party  may  sue  in  the  admirulnj,  or  at  common  law. 
4  ifon.  257.  An  obligation  made  at  sea,  it  lias  been  held,  cannot  be 
sued  in  the  admiral's  court,  because  it  takes  its  course,  and  bhids  ac- 
cording to  the  common  law.  Hob.  12.  Thi-  court  of  admirallij  cannot 
hold  plea  of  a  matter  arising  from  a  contract  made  upon  the  land, 
though  the  contract  was  concerning  things  belonging  to  the  ship  :  but 
the  admiralty  may  hold  plea  for  tlic  seamen's  wages,  &c.  because  they 
become  due  for  labour  done  on  the  sea  ;  and  the  contract  made  upon 
land,  is  only  to  ascertain  ihem.  3  iez*.  60.  Though  where  there  is  a 
special  agreement  in  writing,  by  which  seamen  arc  to  receive  their 
wages  in  any  other  manner  than  usual ;  or  if  the  agreement  at  land  be 
under  seal,  so  as  to  be  more  than  a  parol  contract,  it  is  othcnvisc- 
1  Salk.  31.  See  Hob.  79. 

If  the  master  pawns  the  ship  on  the  high  sea  out  of  necessity  for 
tackling  or  provision,  without  ilie  consent  of  the  owners,  it  shall  bind 
them  ;  but  'tis  otherwise  where  the  ship  is  pawned  for  the  master's 
debt  :  the  master  can  have  no  credit  abroad,  but  upon  the  security  of 
the  vessel-;  and  the  admiralty  gives  remedy  in  these  cases.  1  Halk.  35. 
The  master  hath  a  right  to  hypothecate  the  ship  for  any  debt  incurred 
on  her  account.  Vide  Co.  Lit.  134.  140.  Though  the  agreement  U 
made,  and  the  money  lent  at  land.  1  Lord  Jiaym.  1 .52.  Itmzen  v.  ./(•/". 
.t'crirs.  Sale  of  goods  (taken  by  piracy)  in  open  market,  is  not  binding 
by  the  admirally  law,  the  owner  may  therefore  retake  ihem;  but  ai 
common  law  the  sale  is  binding,  of  which  the  admiralty  must  take  no- 
tice. 1  Roll.  Mr.  I^idr  1  r^ni.  308. 

If  a  ship  is  taken  by  pirates  upon  llic  sea,  an<l  the  master,  to  redeem 
the  ship,  contr.icts  with  the  pirates  to  pay  them  50/.  and  pawns  his  per- 
son for  it,  and  tlie  pirates  cai  ry  him  to  the  isle  of  .S".  and  there  he  pays 
it  with  money  borrowed,  and  gives  bond  for  the  money,  he  may  snc  in 
the  admiralty  for  the  501.  because  the  original  cause  arose  \)pon  the 
sea,  and  what  followed  was  but  accessory  and  consequential.  Nurd.  183. 

If  goods  delivered  on  shipboard  are  embezzled,  all  tlie  mariners 
ought  to  contribute  to  the  satisfaction  of  tlic  p;u'iy  th;rt  lost  his  goods, 
by  the  maritime  law,  and  tl>e  cause  is  to  be  tried  in  the  admiralty. 
1  Lilt.  368.  By  the  custom  of  the  admiralty,  goods  may  he  attached  in 
the  hands  of  a  third  person,  in  causa  maritima  rivili,  and  they  shall 
be  delivered  to  the  plaintiff,  after  defaults,  on  caution  to  restore  them, 
if  the  debt;  See.  be  disproved  in  a  year  and  a  day  ;  and  if  the  party  le- 
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fuse  to  tleliver  tlicm,  he  may  be  imprisoned  yuoutguc,  8tc.  March.  Jie/i- 
304. 

The  court  of  adimrallu  may  cause  a  party  to  enter  into  bond  iii  na- 
ture of  caution  or  siipulalion,  like  bail  at  con)mon  law ;  imd  if  he  rt  n- 
dcr  his  body,  the  sureties  are  discharged  ;  and  execution  shaJ  be  of  tlic 
goods,  or  of  tlie  body,  SiC.  not  of  tlie  lands.  C<id6.  200.  1  Sh-tt.  -Ikr. 
129.    See  J  AW*.  33!    r.  Kaym.  78.    1  Lord  Jimjm.  128f..    f  itz.  197. 

A  person  in  execution,  on  judsment  in  the  udmirar^  court,  upon  a 
contract  niude  on  the  land  in  AVw  England,  \ns  discharged,  being  out 
of  the  UiUniraliy  jurisdiction.  3  Cro.  6uJ.  1  Cro.  685.  And  where 
sailors'  clothes  were  bought  in  St.  Kaihrrinc'/i  parish  near  the  Tovr, 
i.<itidm,  which  were  delivered  in  the  ship,  on  a  suit  in  the  admiralty 
for  the  money,  prohibition  was  granted,  for  this  was  witliin  the  county  : 
so  of  a  ship  lying  at  Blackmail,  &c.  Otrm,  122.  Hughn'a  Mr.  1 13.  But 
the  admiraliy  may  proceed  against  a  ship,  iuid  the  sails  anil  tackle,  when 
they  are  on  shore,  although  alleged  to  Ik  detained  at  land;  yet,  upon 
alleging  offer  of  a  plea,  claiming  property  therein,  and  refusal  of  the 
plea,  on  tliis  suggestion  a  prohibition  shall  be  had.    1  S/ioa.  179. 

If  an  £i!gl!ih  ship  takes  a  Frrnch  ship,  the  frrnch  being  in  enmity 
with  us,  and  such  ship  is  libelled  against,  and  after  due  notice  on  the 
exchange,  S:c.  declared  a  lawful  prize,  the  kitig's  proctor  may  exhibit  a 
libel  in  the  admiralty  court,  to  compel  tlic  taker  (who  convened  Uie 
lading  to  his  own  use)  to  answer  the  value  of  the  prize  to  the  king ; 
although  it  was  objected,  tlmt  by  the  first  sentence,  the  property  was 
vested  in  the  king,  and  that  this  second  libel  was  in  nature  of  an  action 
of  trover,  of  which  the  court  of  admiralty  camiot  hold  plea.  Cur/A.  399. 
[This  must  be  understotSd  of  a  capture  mthoul  the  authority  of  letters 
of  marque  or  reprisal.J 

If  tlie  omier  of  a  ship  victuals  it,  and  furnishes  it  to  sea,  with  letters 
of  reprisal,  and  the  master  and  mariners,  when  llicy  are  at  sea,  commit 
piracy  upon  a  friend  of  the  king,  without  the  notice  or  assent  of  tlie 
owner,  yet  by  this  the  owner  shall  lose  his  ship  by  the  admiralty  law, 
and  our  law  ought  to  take  notice  thereof.  1  Holl.  j-Jir.  530.  But  sec 
I  Soil.  Reji.  283. 

By  the  civil  law  and  custom  of  merchants,  if  tlic  ship  be  cast  away, 
or  perish  through  the  mariners'  defaults,  lliey  lose  their  wages ;  so  if 
taken  by  pii-alcs,  or  if  iliey  nm  away  ;  for  if  it  were  not  for  this  policy, 
they  would  forsake  the  sliip  in  a  storm,  and  yield  her  up  to  enemies  ui 
any' danger.  I  Sid.  179.  1  Mod.  93.  1  J>;:/.'U6. 

The  admiTBliy  court  may  awaid  execution  upon  land,  though  not  hold 
plea  of  any  tiling  arising  on  land.  4  Inst.  141.  And  upon  letters  mis- 
sive or  request,  the  admiralty  here  may  aw-ard  execution  on  a  judgment 
given  beyond  sea,  where  an  Jint^liihuiau  Cies  or  comes  over  hitlicr,  by 
imprisoimient  of  the  party,  who  shall  not  be  delivered  by  ilie  common 
law.  1  Kail.  ^br.  330.  When  sentence  is  given  in  a  foreign  admiralty, 
the  part)'  may  libel  for  execution  of  tliat  sentence  here ;  because  all 
courts  of  admiralty  in  Euro/te  &ve  governed  by  tlic  civil  law.  Sid.  418. 
Sentences  of  any  t:dmiralty  in  another  kingtlom  ;irc  to  be  credited,  tliat 
ours  may  be  credited  tliere,  and  shall  not  be  examined  at  law  here  ; 
but  the  king  may  be  petitioned,  who  may  cause  the  complaint  to  be 
examined ;  and,  if  he  finds  just  cause,  may  send  to  liis  ambassador 
where  the  sentence  was  given,  to  demand  ix'dress,  and  upon  fiulurc 
thereof,  will  grant  letters  of  marque  and  reprisal.  Jiaym.  473. 

If  one  is  sued  in  tlie  admiralty,  coMnry  to  the  statutes  13  KicA.  II.  stat- 
1.  c.S.aiidlS  Kicli. II.  c.  3.  he  may  have  aiu/jfr*f</fo«,  to  cause  the  judge 
to  5Uiy  the  proceedings,  and  also  have  action  against  the  ixuty  suing 
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lo  /Jt/i.  75,  A  ship  bcinc;  privately  arrested  bf'atl'iiiruHii  process  only> 
and  no  suit,  it  «us  adjudged  a  proscctilioii  williin  the  meaiiin(»  of  the 
statutes;  and  double  duiiiiigcs,  SiC.  shall  bi:  recovered.  1  Hn/l:  31,  32. 

By  Stat.  8  liliz.  c.  5.  if  an  erroiieuus  judgnieiii  is  given  in  the  admi- 
ralty, appeal  may  be  had  lo  delts;ates  appointed  by  cohmiisiiioa  out  of 
clwncciy,  whose  sentence  shall  be  final.  See  5  I>:s(.  33(^.  But  from 
the  prixe  court,  (see  /lotr,)  appeal  lies  to  commissioners  Cpnsistint;  of 
the  privy  com, cil.  Daug.  614.  Appeals  may  be  lirouijht  from  tYic  inferior 
mlmirally  courts  lo  the  Lord  Hit;h  .'Idmirat :  but  the  Lord  Warden  of 
the  ciiKjiie  /lorta  hath  j\irisdiction  of  admiruliii  exempt  from  the  udmi- 
ralty  of  England.  A  writ  of  ei  ror  doth  not  lie  upon  a  sentence  in  Uie 
admiralty,  but  an  appeal.  \  Inst.  133.  339.  There  arc  also  vice-admi- 
ralty courts  in  the  king's  foreign  dominions,  from  which  (except  in 
case  of  prizes)  appeals  may  be  brought  before  the  eotirts  of  admiralty 
in  Jingiutid^  as  well  as  to  the  king  in  council.  3  Ccnun.  &9. 

The  admiral,  of  ri^'ht,  had  anciently  a  tcnlli  part  of  all  prize  goods,  but 
which  is  taken  away  by  slat.  13  Ceo.  11.  f.  4.  wliieh  vests  the  property  of 
all  ships  taken  and  condemi.ed  as  prize  in  the  admiralty  conns,  in  the 
admirals,  captains,  sailors,  £cc.  beir.g  the  captor  ,,  i  -cfn ,lintj  to  the  pro- 
portions lo  be  settled  by  the  king's  proclama'  i  Geo.  lU.  c.  72. 
This  statute  also  enables  the  admiralty  to  gr:,;-  i  marque.  (See 
title  Privateeys.)  Tor  the  mode  of  procecdiiiy  iii  ei<i.denining  prizes, 
see  the  sf.  stat.  33  Geo.  III.  cc.  34.  66.  and  Doug.  614.  ,4  Term  ReJ:. 
382.  as  lo  the  commissioners  of  appeal. 

By  the  slat.  22  Geo.  II.  c.  3.  his  majesty's  commission  to  all  the 
privy  <  (iiii.'.rllors  then  and  for  the  time  being,  and  to  the  lord  chief 
bail  '^rt  e>i  exchequer,  the  justices  of  the  king's  Atw/i  and 

cow.  lid  barons  of  the  said  court  of  exchequer,  then  and  for 

tlie  Uiut  Liniii,',  forbearing  and  determining  appeals,  from  sentences  in 
causes  of  prizes  pronounced  in  the  courts  of  adhiinitly,  in  any  of  his 
majesty's  dominions,  declared  valid,  although  such  chief  baron,  justices 
and  barons  are  not  of  the  privy  council.  But  no  sentence  shall  be  valid, 
unless  the  major  part  of  the  commissioners  present  be  of  the  privy 
council.  See  Kyd'a  Com.  .Dig.  tiu  Mmiralty,  and  this,iP»'f/.  dt. 
J^trvy. 

By  Stat.  39  Geo.  III.  c.  37.  all  offences  whatever  committed  on  the 
high  seas,  shall  be  liable  lo  the  same  punishment  as  if  committed  on 
shore,  and  shall  be  irieil  and  adjudged  in  the  same  m<uincr  as  felonies, 
&c.  are  directed  by  the  28  Urn.  VIII.  c  IS. 

Persons  trietl  for  minder  or  manslaughter  and  found  guilty  of  man- 
slaughter only,  shall  be  entitled  to  the  benefit  of  clergy,  and  bo  sub- 
ject to  the  same  punishment  as  if  eommitte<l  on  land,  §  2. 

39,  40  Geo.  III.  c.  80.  §  35.  olfcnces  committed  upon  the  high  seas, 
may  be  prosecuted  within  the  nearest  couiily- 

43  Geo.  III.  c.  113.  per.sons  wilfully  casting  away  any  vessel,  or  /iro- 
euriiig  it  to  be  done,  declared  felons  without  benefit  of  clergy ;  if  com- 
mitted within  the  body  of  the  county  to  be  tried  as  other  felonies  j 
upon  the  high  seas  as  under  28  Nen.  VIII.  c.  Is. 

Powers  of  33  Hen.  Vlll.  c.  23.  respectmg  murder,  8cc.  extended  to 
accessaries  before  the  fact  in  murder,  and  to  Ihc  offence  of  man- 
slaughter. /(/.  §  6.    See  also  43  Geo.  III.  c.  79. 

The  admiraliy  have  no  jurisdiction  to  try  oflcndors  on  the  stat.  1 1 
Geo.  1.  c.  29.  for  /irocuring  llic  destruction  of  a  ship,  if  there  is  no 
evidence  of  such  destruction  having  been  /iroatred  by  the  owners  of 
such  ship  upon  the  high  seas  within  the  admiralty  jurisdiction,  but 
only  on  thore  within  the  body  of  a  counfu,    Rasterby  and  Mac/nr/nnr, 
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£ati'i  Pint  of  the  Cnvm,  (Addenda,)  p.  XXX.  Mbott  on  Merchant 
Shi/!,  MO.  n.  \. 

ADMISSION.  of/m;«io.]  Is  properly  the  ordinary's  declaration  that 
he  approves  of  the  parson  presented  to  serve  the  cure  of  any  church. 
Co.  Lit.  5H.  a.  When  a  patron  of  a  church  has  presented  to  it,  the 
bishop  upon  examination  admits  the  clerk  by  saying  admirio  ir  habitrm. 
Co.  Lit.  344.  a.  Action  on  the  case  will  not  lie  against  the  bishop,  if 
he  refuse  to  admit  a  clerk  to  be  qualified  accoi'ding  to  the  canons, 
(as  for  any  crime  or  impediment,  illiterature,  Sec.)  but  the  remedy  is 
by  writ  qmre  non  admUit,  or  admillmdo  clm'co  brought  in  that  county 
where  tlie  refusal  was.  7  lirfi.  3.  .'Vs  to  the  causes  of  refusal  by  the 
"rdinarv  to  atlniit  to  a  benefice,  see  tit.  Parson,  Quart  Impedit. 

ADMITTANCE.    Sec  C\i:yhold. 

ADMITTENnO  CLERICO.  Upon  the  right  of  presentation  to  a 
benefice  being  recovered  in  quarr  imftrdii,  or  on  assise  of  darrein 
/irexcniment,  the  execution  is  by  this  writ ;  directed,  not  to  the  sheriff, 
but  to  the  bishop  or  his  metropolitan,  requiring  them  to  admit  and  in- 
stitute the  clerk  of  the  plaintiff.  3  Comm.  412.  Jirg.  Orig.  31.  33.  See 
tit.  Parson  and  Quare  Imfu-dic. 

If  a  person  recovers  an  advowson,  and  si.t  months  pass;  yet,  if  the 
church  be  void,  the  patron  may  have  a  writ  to  the  bishop ;  and  if  the 
church  is  void  when  the  writ  comes  to  the  bishop,  the  bishop  is  boimd 
to  admi!  his  clerk.  Vide  Hut.  24.  Hob.  Is2.  154.  2  Inst.  273.  and  o 
Com.  Dig.  Where  a  man  recovers  against  another  than  the  bishop, 
this  WTit  shall  go  to  the  bishop ;  and  the  party  may  have  an  a/ias  and  a 
filuriea,  if  the  bishop  do  not  execute  the  writ,  and  an  affocAmcnf  against 
the  bishop,  if  need  be.  .Ve~.:<  .Vat.  Br.  84.  In  a  quare  im/irdir  betwixt 
two  strangers,  if  there  appears  to  the  court  a  title  for  the  king,  they 
shall  awai-d  a  writ  unto  the  bishop  for  the  king. 

ADMITTENDO  IN  SOCIUM,  .\  writ  for  associating  certain 
persons  to  justices  of  assise.  Reg.  Orig.  2a6.  Knights  and  other  gen- 
tlemen of  the  county  arc  usually  assocblcd  with  judges,  in  holding 
their  assises  on  the  circuits. 

ADKICHILED.  from  the  Lata  rJMl,  or  mchil.']  Annulled,  cancelled 
or  made  void.  Sut.  23  Hni.  VIII. 

.\D  QUOD  DAMNUM.  A  writ  to  inquire  whether  a  grant  intcnd- 
■  d  ID  be  made  by  the  king;,  will  be  to  the  damage  of  him  or  others. 

.V.  B.  221,  222.  and  it  ought  to  be  issued  before  the  king  grants  cer- 
tain liberties;  as  a  fair,  market.  Sec.  which  may  be  prejudicial  to 
others :  it  is  directed  to  the  sheriff.    Terms  de  Ley,  25. 

Slat.  2"  Ed.  I.  Stat.  2.  §  1.  ordains,  that  such  as  would  jmrchaxe  nea 
parks,  shall  have  writs  out  of  chancery  to  inquire  concerning  the  same, 
h  like  manner  they  shall  do  that  niU  /turchate  any  fair,  market,  warrtn, 
or  other  liberty.  §  4. 

This  writ  is  likewise  used  to  inquire  of  lands  given  in  mortmain  to 
any  house  of  religion,  &c.  .'Xnd  it  is  a  damage  to  the  countiy,  that  a 
freeholder  who  iiatli  sufficient  lands  to  pass  upon  assises  and  jun*. 
should  alien  his  lands  in  mortmain,  by  which  alienation  his  heir  should 
not  have  sufficient  estate  after  the  death  of  the  father,  to  be  sworn  in 
assises  and  juries.  P.  A'.  B.  221. 

The  writ  nf  ad  quid  damnum  b  also  had  for  the  turning  and  chang- 
ing of  ancient  highways,  which  may  not  be  done  without  the  king's 
license  obtained  by  this  writ,  on  inquisition  found  that  such  a  change 
will  not  be  dclrimenl.ll  to  the  public.  Terms  de  Ley,  26.  Faugh.  Pe/i. 
3U.  Ways  turned  without  this  authority  arc  not  esteemed  highways, 
so  as  to  oblige  the  inliabitants  of  the  hundred  to  make  amends  for 
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robherics;  nor  have  tlic  subjects  an  iiilcrcsl  llierein  to  juslifysjoins;  there. 
3  Cro.  367.  If  any  one  ch.injjc  a  hii^hway  without  this  uulhoiity,  he 
may  stop  the  way  at  his  pleasure.    Sec  til.  Hightvay. 

The  river  Thames  a  /liffhwutj,  and  cannot  be  diverted  withovil  an 
ad  fiiotl  ilumniim  ;  and  to  do  such  a  thing  ought  to  be  by  patent  of  the 
kinij.    •'V"!/!  105. 

If  there  be  an  ancient  trench  or  ditch  cominff  from  the  sea^  by  which 
boats  and  vessels  used  to  pass  to  the  town,  if  the  same  be  nlo/i/icd  in 
any  pan  by  oulrujijconsness  of  the  sea,  and  a  man  will  »wc  to  the  t:inff 
to  make  a  itetv  trench^  and  to  uto/i  the  ancient  trenchy  &c.  tliey  ouj^ht 
first  to  sue  a  writ  of  ad  i/uod  damnum  ;  to  in<|uirc  what  damage  it  will 
bo  to  llic  king  or  others.    /''.  .V.  B.  225.  /C. 

And  if  the  k'lii^  will  grant  to  any  city  tlie  anfiise  qf  bread  and  berr^ 
and  the  keeping  of  weights  and  measures,  an  ad  t/uod  damnum  shall  be 
Hrst  awarded,  and  when  the  same  is  certilied,  kc.  then  to  make  the 


I  grant.         jV.  H.  225.  M. 

It  a[ipears  by  the  writs  in  the  register,  that  in  ancient  limes,  tipon 
every  grant,  confirmation.  Sec,  or  license  made  by  the  king,  a  writ  ad 
t/iiod  damnum  was  lo  he  first  awartled,  to  inquire  of  the  truth  thereof, 

t  and  what  damage  the  king  ixiight  have  by  the  same  ;  but  now  the  prac- 

t  tice  is  contrary  ;  ami  in  the  patents  of  common  grants  of  license,  B 

J  dispensation  by  non  obstante  is  inserted. 

}  ADRECT.\RE,  orfrfrfssarc,  i,  c.  ad  rectum,  ire,  recto  stare,']    To  do 


right,  satisfy  or  make  amends.    Orrve.  Dorobenn.  anno,  1170. 

AD  TKRMINUM  QUI  PRETERIIT.  A  writ  of  entry  that  lay 
for  the  lessor  or  his  heirs,  where  k;" c  '.  been  made  of  lands  or 
tenements,  for  the  term  of  lU'e  t  i  l  ufier  the  lenn  is  ex- 

pired, the  lands  are  withheld  fro.n  i  :  by  llie  tenant,  or  oUier 
person  possessing  the  same.  F.  jW  jJ.  2  ;1. 

Now  by  Stat.  4  Geo.  U.  c.  28.  tenants  wilfully  holding'over,-  after  de- 
mand and  notice  in  writing  for  delivering  possession,  shall  pay  double 
the  yearly  value.    See  tit.  Kjrctmeni. 

ADVENT,  advenius.']  A  lime  containinn:  abnnl  :i  month  preceding 
the  feasi  of  the  nativity  (the  advent  or  ;  iotir.    It  be- 

gins from  the  Sunday  that  falls  cither  \  d.iy,  being 

the  oOth  of  .Yovember,  or  next  lo  it,  a::.l  cmiiiiaiL!,  to  the  feast  of 
C'hritft's  nativity,  commonly  called  Chrifttma.t.  Our  ancestors  showed 
great  reverence  and  devoiion  to  this  lime,  in  regard  to  ihe  approach 
of  the  solemn  festival ;  for  in  advcnlu  dontini  nulla  anni.'ia  demet  ca/ii. 
Mm  the  staiule  /(V«(.  I.  (3  £.  1.)  c.  51.  ordained  that,  notwithstanding 
the  usual  solemnity  and  limes  of  rest,  it  should  be  lawful  (in  respect 
of  justice  and  cbaiity,  which  ought  at  all  times  to  be  regarded)  to 
take  assises  of  novel  dinttrisin  mort  d^aneestor,  £cc.  in  the  time  of  .■'/</- 
iient,  He/ituage/titua,  and  2.ent.  This  is  also  one  of  Ihe  seasons,  from 
the  beginning  of  which  lo  the  end  of  the  octave  of  the  Hjii/iliani/,  the 
solemnizing  of  marriages  is  forbidden,  without  special  license,  as  we 
may  find  from  these  old  verses. 

t'onjugium  advcntus  jirohihil,  Ililarifitie  retaxat ; 
Septuagena  vetat,  tied  Pascha:  octavo  reducit  ; 
Rogatio  vetitat,  eoncrdit  Trina  /lotestus, 

AD  VENTREM  INSPICIENDUM.    Sec  renire  Inntiieiendo. 

ADVER  TISEMENTS.  Under  slat.  9  Jnn.  c.  6.  §  5.  and  10  Jnn. 
c.  26.  §  109.  lOU/.  penalty  is  imposed  on  all  persons  (the  latter  particu- 
larly mentioning  Primers)  /lublixliing  the  keeping  of  any  oflice  for  ille- 
gal insurances  on  marriage,  Sec.  or  ofliccs  established  under  the  pre- 
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tence  of  iniproviug  small  sums.  Tfie  several  pcnaliies  also  under  the 
Leneru  acts,  (see  iliis  diclionury,  tit.  Lottery,)  exlciid  to  pr  iiilcrs  and 
publisiicr^  of  utwspipcrs  in  selling  Uic  advertiscnicnls  of  illigal  lot- 
Ury  atlvciiiurcs;  uiid  lo  liislributors  of  hairtl-liills,  iic.  4  'l\rm  hrfi. 
414.  and  SL-vcral  pi-iuurs  of  papers  «  lio  had  ii  currod  such  punaJlies 
ignoranily,  were  iiidemnilied  by  .sUil.  32  (1:0.  111.  r.  61. 

By  sut.  25  Geo.  II.  c.  56.  §  I.  any  person  pui<iiely  advertising  a  rc- 
ivai'd  tiHth  no  gurtiioti  aU-ed,  for  the  return  ol  ihijigs  stolen  or  losl,  or 
mukinp;  use  of  words  in  such  adveitiscnicnt,'.tiUrportiiig  that  such  re- 
ward sliall  be  given  without  seiiinp,  or  mJiii;g  inquiiy  al\ur  the  pir- 
son  pioducing  such  thing  so  stolen  or  lost,  or  prornisii.g  in  any  such 
advcriisemeni  to  return  to  any  person,  who  ni>iy  huvc  bought,  or  advan- 
ced money  upon  such  thing,  the  money  so  pjid  or  advanced,  or  any  re- 
ward for  the  return  of  such  thing ;  aiid  any  person  (such  as  tlie  prin- 
ters of  newspapers,  itc.)  printiug  or  publishing  such  adveriisenieut, 
sh.dl  forfeit  50/. 

By  Stat.  21  Geo.  HI.  r.  49.  any  person  advertising  or  causing  to  be 
advertised  any  public  entcrt:annieiii  or  meeting  for  diianii^-  on  the 
Lord's  day.  to  wliich  persons  arc  to  be  adniiltcti  by  money  or  tickets 
sold,  and  any  person  priming  or  publisliing  any  such  advenisemeut, 
shall  forfeit  50/.  for  each  oGeiice.  §  3.  Sec  Ur.lmvfitt  .'hstmblUii.  Jiior. 
Sundau. 

AD  VITAM  AUT  CULPAM.  An  office  is  expressed  to  be  so 
held,  which  is  to  determine  only  by  tlic  death  or  delinquency  of  the 
possessor ;  or  w  iiich.  In  other  words,  is  held  </uamdiu  te  brnc  gctscril. 
See  Stat.  2S  Geo.  11.  c.  7.  on  AVo/cA  Jurisdiction. 

ADULTERY, a</«//"eri«m,  ijuasiad  altcriutthoriim  ;  ^'ttttto  I  Hi  n.  VII. 
f.  r.  and  in  divers  old  authors  termed  cc/i-oK-^rj/.J  The  sin  of  ujconti- 
r.encc  between  two  married  persons;  or  if  but  one  of  the  persons  be 
married,  it  is  nevertheless  adulterij  :  but  in  tliis  l.isl  casv  it  is  called 
single  aduUcru,  to  distinguish  it  from  the  other,  w  hich  is  double.  This 
ci'uue  was  severily  punished  by  the  laws  of  Gody  and  the  ancient  laws 
of  the  land  :  (See  the  laws  of  King  Ldmund,  c.  4.  Laws  of  C'unuir, 
'jiar.  2.  c.  6.  50.  Lrg.  H.  1.  r.  12.)  the  Julian  law,  uintmg  the  old  Ko- 
mam,  made  it  death  ;  but  in  most  countries  at  litis  time  tlie  puiash- 
lucnt  is  by  fioe.  and  sometimes  banishment ;  in  Lr.glar.d  it  is  punished 
ecclesiastically  by  per.ahcc,  5ic.  It  is  a  breach  of  the  peace,  and  as 
such  anciently  indictable,  but  not  now.  Satk.  552.  The  usual  mode 
ol  punishing  adulleicrs  at  present  is  by  acpon  of  rr;m.  con.  (as  it  is 
commonly  expressed,)  to  recover  d,an-gcs;  which  are  assessed  by  tlic 
jury,  iu  proportion  to  the  heijiuusnvss  of  ihc  crime,  and  ufe  {requeot- 
ly  very  heavy  and  severe. 

Before  ilie  stat.  22  and  23  Car.  II.  c.  1 .  w  hich  makes  malicious  maim- 
ing felony,  it  was  a  question,  whether  cutting  off  the  piivT  members 
of  a  m.vn,  taken  in  uJid/try  with  ajiother  mail's  wife,  was  feloi.y  or  not  ? 
Ar;d  it  is  now  held  tliat  such  pruvocviion  may  justify  the  homicide  of 
the  adulterer  by  the  injured  husband,  i:i  the  uiomeut  of  iujury.  I  Male, 
483.  See  tit.  Baroii  uml  Feme,  111. 

AD\'OCATE.  The  patron  of  a  cause  assisting  his  client  with  ad- 
vice, and  who  pleads  for  him:  it  is  the  same  m  tlie  civil  and  eccle- 
si.>5t!cal  law,  as  a  counsellor  at  the  common  law.  The  ecclesiastical,  or 
church  advocate,  was  originally  of  two  sons;  either  an  odz'ticair  ol  tl;e 
causes  and  interest  of  tiie  chuich,  retained  as  a  counsellor  and  pleader 
of  its  rights  ;  or  an  advocate,  advocafus,  ait  jidvo^ee  ur  -^'oKvr.  Jilount. 
J'lria,  lib.  5.  e.  14.  Britl.  c.  29.  Both  tlicse  cHices  at  first  belonged 
lo  tlie  founders  of  churches  and  convents,  and  their  heirs,  who  were 
bound  to  proietl  aiid  dclend  tlicir  chuicUcs.  as  mcI!  as  to  nominate  or 
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present  to  tlicm.  Bill  wlicii  the  patrons  (;rcw  ne^liffcnt  in  their  duty, 
or  were  not  of  ability  or  interest  in  the  courts  of  justice,  llien  tile  reli- 
gious butfiin  to  ret.iin  law  advocates,  to  solicit  ami  prosecute  their 
Causes.   K/f/f  Sfirlniitn. 

AOV'OCATIONli  DECIMARUM.  A  writ  thiit  lies  for  tithes,  de- 
m.uulijii;  the  fourth  part,  or  upwards,  that  belong  to  any  church,  lirg' 
Oriif.  29. 

ADVOVV,  or  ^vow,  advocare.^  To  justify  or  maintain  an  act  for- 
merly (lone,  see  ^vowry'j  it  also  signifies  to  call  upon  or  produce ; 
anciently  when  stolen  goods  were  bought  by  one,  and  sold  to  another, 
it  Was  lawful  for  the  right  owner  to  lake  tlieni  wherever  they  were 
found,  and  he  in  whose  possess!. in  they  were  found,  w.vs  houi.d  ailvo- 
care,  c.  to  produce  the  selU:r  to  justify  the  salt; ;  and  so  on  liil  they 
found  the  thii  f.  .\flerwar<ls  the  word  was  tuUen  for  any  thing  which  a 
man  acknowledged  to  be  his  own,  or  done  by  him,  and  in  this  sense  it 
is  nieiiiioned  in  I''tt  ta,lib.  1.  r.  5.  fiar.  4. 

ADVOWSON,  ^id-vocaiio.']  The  right  of  presentation  to  a  church 
or  benefice:  and  he  who  hath  this  right  to  present,  is  styled  /tacron: 
because  they  that  originally  obt.iincd  the  right  of  presenialion  to  any 
churcl),  were  maintainers  of,  or  benefactors  to,  the  same  church  :  it  be- 
ing presumed  tliat  he  who  founded  the  church,  will  axto-rn  and  take  it 
into  iiis  protection,  and  be  a  patron  to  defend  it  in  its  just  rights. 
When  the  christian  religion  was  first  established  in  EnglutttI,  kings 
began  to  buiid  cathedral  churches,  and  to  make  bishops:  and  aftcr- 
■w.irds,  in  imitation  of  theiii,  several  lords  of  manors  founded  particu- 
lar churches  on  some  part  of  their  own  l.n  i  ,  cl.iv.i  t!  ili:  i  i  wii.h 
glebe;  resen'ing  to  themselves  and  thci:  ';i 
person  to  the  bishop,  when  the  same  show. 
21.  23.  aud  tit.  Mmination. 

Under  this  head  shall  be  considered, 

I.  Thr  xfT'-rtif  h'!'(F\  of  c^h-o-:^son, 
11. 

III.  //'y:;  .  tmtrfiatiott. 

IV.  0/  ihr  Hah:  y  /-/•<.„;, 

/or  the  la-io  relating  to  a/:/iro/irratioj!fi  and  im/iro/inaiions  of  benr/lccn, 
sec  tit.  Jftltropriution. 

L  Advowsons  are  of  two  kinds;  iifijivitdant,  and  in  gross,  .i/i/iendatif, 
is  a  right  of  presentation  dependent  upon  a  manor,  lands,  Sic.  and 
passes  in  a  grant  of  the  manor  as  incident  to  the  same;  and  when 
manors  v/crc  first  created,  and  hinds  set  apart  to  build  a  church  on 
some  part  thereof,  the  atlvoztison  or  right  to  present  lo  that  church 
became  a/i/irndant  to  the  manor,  yjdvotvson  in  gronn  is  a  right  sub- 
sisting by  itself,  belonging  to  a  /lersoti,  and  not  to  a  manor,  lands,  S:c. 
so  that  when  an  advovsori  a/i/irndantis  severed  by  deed  or  grant  from 
the  corporeal  inheritance  to  which  it  was  appendant,  then  it  become 
an  advoivNOn  in  gross.    Co.  Lit.  121,  122. 

If  he  that  is  seised  of  a  manor,  to  v/hich  an  advowson  is  appendart, 
grants  one  or  two  acres  of  the  manor,  together  with  the  atlvowson  ; 
the  advowson  is  appendant  to  such  acre;  especially  after  the  grantee 
hath  presented.    IVat.ion's  Coiti/drai  hicitwbntt,  c.  7. 

Hut  this  feolTmcnt  of  the  acre  with  the  advowson,  ought  to  be  by  deetl^ 
to  make  the  advowson  appendant ;  ami  the  acre  of  land  and  tlic  ad- 
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TOWson  outrht  to  be  jrrantcd  by  iht  tamr  r/otuf  in  the  deed  ;  for  if  6ne< 
ha>iiii;  a  mu!  or  with  :ai  advowson  appendant,  gram  an  acre  parcel  of 
Uic  siid  manor,  and  by  another  clause  in  the  same  deed  grants  the  ad- 
vow:>oii ;  ilie  advowson  in  such  case  sliall  not  pass  as  vppcndaiit  to  the 
acn' ;  but  it  me  grant  V.ad  been  of  the  cniirr  mor.or,  the  advo«son 
wouid  have  passed  ;.s  appendant.  So  if  a  husliand,  seised  in  right  of 
his  H  ill-  of  a  manor,  lo  v  hich  an  ad'  >  •■  i »  nportdant,  dnth  alien  the 
manor  by  acres  to  diveis  persons,  s.  "  ;  the  advovrson  shall 

be  app<  iidanl  to  that  acre.    Or  if  a  i.  i;lc  of  a  manor  to  which 

an  advovrson  belongs,  alien  one  acre,  v>  iili  U\e  advOM'Son  appendant,  the 
advowson  is  thereby  appendaikt  to  that  acre.    Warn.  c.  7. 

The  right  of  advonsoii,  ihough  :-.ppendant  to  a  manor,  castle  or  the 
like,  may  be  scvcrt  d  from  it  in  other  ways,  and  being  sevircd,  be- 
comes on  adi^ovaon  in  ^ros»  ;  ai^d  this  m:;y  be  effLCied  divers  ways: 
as.  1.  If  a  manor  or  other  thing  to  which  it  is  appendant  is  gi-anted, 
and  the  advowson  excepted.  2.  If  the  advcwson  is  granted  alone,  with- 
out the  tiling  lo  which  it  was  appendant.  3.  If  an  adrovvson  appendant 
is  presented  to  by  the  .p  tron,  as  an  advowson  in  gross.    fS/i;.  757. 

A  dis^pper.daiicy  m.iy  also  be  temporary ;  that  is,  the  appcndancy, 
though  turned  into  gn.'ss,in:iy  return;  as.  l.If  the  advowson  is  except- 
ed in  a  lease  of  a  manor  for  life  ;  during  the  lease  it  is  in  gross,  but 
when  the  lease  expires  it  is  appendant  again.  2.  If  the  advowson  is 
granted  for  life,  and  another  ti.fcuffcd  of  the  manor  with  the  appur- 
tenances ;  in  such  case,  at  the  expiration  of  the  grant,  it  shall  be  ap- 
pendant; ar.d  so  in  other  clscs. 

But  wiih  respect  lo  the  king,  by  the  statute  oS {trurogarha  regis,  IT 
£rfsr.  11.  f.  13.  H'hm  lie  iir:g  giiei/i  or  granTrih  land,  or  o  tiurnor, 
^'ith  appurienanccB ;  vnthouJ  ht  make  exprets  mention  in  his  deed  or 
'^•riling,  if  advovrt^mi,  tht  ting  restrrrth  to  lamarif  such  advovtsona, 
albtit  that  ant'^ng  olhrr  peraont  it  hath  been  observed  o:hervi*c. 

Yet  when  he  reflcnik,  as  iji  case  of  the  restitution  of  a  bishop's 
tcmporalties;  then  advowsons  pass  wilhout  express  mention,  or  any 
words  equivalent  thereto.  10  Co.  64. 

The  law,  in  the  case  of  a  common  person,  is  thus  set  down  by  Rol/e, 
out  of  the  ancient  books:  If  a  m;tn  seised  of  a  manor,  to  which  an  ad- 
vowson is  appendant,  aliens  that  manor,  without  saying  ^ith  tht  afi/iur- 
lir.ar.cei,  (aiid  even  without  naming  tlie  advowson,)  yet  the  advowson 
shall  pass,  for  'tis  parcel  ol  the  manor.    2  Roll.  Mr.  60. 

An  advowson  being  an  inheritarce  incorporeal,  and  not  lying  in 
muriual  occupation-  cajinci  p^ss  by  tiverii ;  but  may  be  granted  by  deed, 
or  by  Kv//,  either  for  the  inbrritunce.  or  ior  tiic  right  of  one  or  more 
Itims,  or  for  as  many  as  shall  htpper  within  a  lime  limited. 

But  tills  general  rule,  viith  rt 's  in  gross,  nest 
avoidances,  and  tlic  like,  is  to  be  i  '  limitations. 

First.  That  it  extends  not  to  tec   . .  ,  of  any  kind  or 

degree,  who  are  seised  of  advowsons  in  the  right  of  llieir  churches ; 
nor  to  masters  and  fellows  of  colleges,  nor  to  guardians  of  hospitals, 
who  arc  seised  iji  right  of  their  houses ;  all  these  being  restrained  (the 
bishops  by  the  1  hliz  e.  19.  and  the  rest  by  the  13  Eliz.  c.  10.)  from 
any  grants  but  of  tilings  eorpcreal,  of  wliich  a  rent  or  annual 
;  may  be  reserved;  and  advuwsons  ar.d  next  avoidances,  which  are 
!  .  /  vTio/  and  lie  in  grant,  cfoinot  be  of  that  sen;  and  therefore  such 
grants,  however  confirmed,  are  void  against  the  successor;  though 
they  have  been  adjudged  to  be  gocKl  against  the  grantors,  (as  bishop, 
dean,  master  or  guardian,)  duiing  their  ovin  times.  Sec  45  Ceo.  Hi. 
e.  101. 
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Secondly,  A  grant  of  tlic  next  avoidance  may  be  assigned  before 
the  avoitUhCC  happens.  2  Hull.  Abr.  45,  &tc.  But  un  avoidance  cannot 
be  granted  by  a  coninion  person  atlcrit  is  f.illen  :  wliile  Ihi-  clmrch  is 
absolutely  void.  jV/orf.  89.  Dyer,  129  b.  26  a.  283  a.  and  see  2  It'its. 
197.  and  a  grant  of  the  actvoivnon  made  after  the  clmrch  is  actu..ily 
fallen  vacant  is  eqnally  void  ;  not  as  is  said  in  the  old  books,  because 
it  is  a  c/iMf  in  action  ;  but  because  such  grants  nii«;ht  (indeed  inevita- 
bly would)  encourage  simony.  2  •«(■(•.  1510,  1511.  See  tit.  Simmy, 
and  see  Ktjd's  Com.  Dig.  lit.  Mvotoson. 

If  two  have  a  grant  of  the  next  avoidance,  and  one  rclcascth  all 
right  and  title  to  the  other  wl\ile  the  cliurch  is  void  ;  siii  h  release  is 
void.  But  the  king's  grunt  of  a  void  turn  hath  been  adju<lgcd  to  be 
good.    3  Lfon.  196.    Uijt-r,  28.>  u.     Hob.  UO. 

If  one  be  seised  of  an  advowson  in  fee,  and  the  church  dotli  becoma 
void,  the  void  turn  is  a  chattel  ;  and  if  the  patron  dicth  before  ho 
doth  present,  the  avoidance  doth  not  go  to  his  heir  but  to  his  execu- 
tor.    U'ais.  c.  9. 

But  if  the  incunibcnt  of  a  church  be  also  seised  in  foe  of  the  ad- 
vowson of  the  same  church,  and  [lie,  his  heir,  and  not  his  executors, 
shall  prcrst  in  ;  for  although  the  advowson  tloih  nt,t  descend  to  tlie  heir 
at  the  cie.illi  of  the  ancestor,  and  by  his  ileaih  ilu-  church  become  void, 
so  that  the  avoidance  may  be  said  in  this  case  to  be  severed  from  the 
advowson  before  it  descend  to  ihe  heir,  and  vesU;d  in  the  executor  ; 
yet  both  the  avoidance  anil  descent  to  the  heir  iiappening  at  the  siime 
instant,  the  title  of  the  heir  shall  be  preferred  as  the  more  ancient  and 
worthy.  Wate.  c.  9.  fol.  72.  See  IVaikins  on  IJcscniis,  /i.  63.  3 
Lev.  47. 

Tenant  by  the  curtesy  may  be  of  an  advowson,  when  the  wife  dies 
before  avoidance.    1  his!.  29.  a. 

By  last  will  and  testament,  the  right  of  presenting  to  the  next 
avoidance,  or  the  inheritance  of  an  advowson,  ma)'  ■  f!  ^i-  d  to  any 
person  ;  and  if  sucii  devist*  be  made  by  the  incu.  ( iiui'ch, 

the  inheritance  of  the  .Ltlvuu  son  being  in  him,  ii  uigl,  he 

die  incumbent  ;  for  atthouj;h  the  u;sunuenl  h;a!i  r  ,i  I^v  the 

death  of  the  testator,  yet  it  haUi  an  inci  piion  in  \:t<i  so  it 

is,  tliough  he  appoint  liy  his  will  who  sli.Ul  be  pres^iiUju  i.;,  i.lic  execu- 
tors, or  that  one  executor  shall  present  the  otlier  ;  or  doth  devise  that 
his  executors  shall  grant  the  advowson  to  such  a  man.     IViiis.  c.  10. 

jldx'Qivaons  -jlVC  c'nhcv  firc^nita/tve,  coUalivt;  or  donative. 

An  advowson  jircsenlaiive  is,  where  the  p.aron  does  present  or  of- 
fer his  clerk  to  the  bishop  of  the  diocese,  to  be  instituted  in  his 
church. 

This  may  be  done  either  by  word  or  writing.  The  king  may  pre- 
sent by  word,  or  in  writing  under  any  seal ;  who,  otherwise,  c^mnot  do 
any  legal  act,  l)ut  by  matter  ol  record,  or  by  lettci  s  patent  under  the 
great  seal.  But  where  a  corjioradon  aggregate  doth  present,  it  must 
be  under  seal.  The  presentation  to  a  vicarage  doth  of  common  right 
belong  to  the  parson.  If  a/rmc  covert  hath  title  to  present,  the  pre- 
sentation must  be  by  husband  and  wife,  and  in  both  their  names,  ex- 
cept in  case  of  the  <jueen  consort.    JVood*N  Innt.  155.  cJ*r. 

An  advowson  cutlaliveh  that  advowson  wliieh  is  lo<lf;ed  in  the  bishop  ; 
for  cotlitlion  is  the  giving  of  a  benefice  by  a  bishop,  when  he  is  the 
original  patron  tlicrcof,  or  he  gains  a  right  by  lu/mr. 

Collation  difl'ers  from  institution  In  this  ;  that  institution  is  perform- 
ed by  the  bishop  upon  the  presentation  of  another,  and  collation  is  his 
•wn  act  of  presentation  ;  and  it  dilTerelh  from  a  connnon  presenta- 
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tion.as  ii  is  die  Riving  of  the  church  to  the  parson ;  and  presentation  is 
the  giviiij;  or  oflVriii);  thi'  parson  to  the  church.  Bui  collation  supplies 
the  place  of  presentation  und  institution  ;  and  amounts  tu  the  same  as 
iiistituiioii,  where  llie  bishop  is  both  patron  and  ordinary.  I  if'- 
Mr.  2.-3.  » 

A  bishop  may  cither  neglect  to  collate,  or  he  may  make  his  colla- 
tion without  title  ;  but  such  a  wronfiful  collation  doth  not  put  the 
true  patron  out  ol  possession  ;  for  after  the  ccllaire  of  the  bishop  is 
instituted  and  inducted,  the  pjtron  may  present  his  clerk;  collation 
ill  this  ose  bciiip  to  be  intended  only  as  a  provisional  incumbency 
to  St  rvc  the  church.    1  Iml.  34*. 

Where  a  bishop  p;ives  a  benefice  as  patron,  he  collates  by  writ  yure 
/lima  ;  when  hy  lapse,  Jurr  drvoluio.  The  collation  by  lapse  is  in 
right  of  the  p  atron.        X.  jB.  31.    See  /loti,  Ijiput,  II. 

AnaflvoH'Son  donative  is,  when  the  king  or  other  patron  (in  whom 
the  advotvson  of  the  church  is  lodged)  does,  by  a  single  donation  in 
writing,  put  the  clerk  into  possession  without  presentation,  institu- 
tion, or  iiiiiuclion.  Donulivcs  are  citiier  of  ciiurches  parochial,  cha- 
pels, prebeiuis,  Slc.  and  may  be  exempt  from  all  ordiiiar)-  Jurisdictions, 
so  Uia>.  the  oitlinary  cannot  visit  them,  and  consetjuentiy  cannot  de- 
mand procurations.  If  the  true  patron  of  a  church  or  chapel  dona- 
tivr  dotii  once  present  to  the  ordinary,  and  his  clerk  is  admitted  and 
instituted,  it  becomes  a  church //re«/77raf/r^,  and  shall  never  have  the 
privilege  of  a  d^uaiivr  after^vards.  Yet  if  a  stranger  presents  to  such 
a  donaiivt^  and  ir.stiliition  is  given,  alt  is  void.  1  ln*t.  158.  See 
rontruy  1  Saik.  541.    3  Comm.  23. 

The  right  of  ctora-r.n  descends  to  the  heir  (the  ancestor  dying 
seisijd,  where  tlie  church  became  void  in  Ms  life-time)  and  not  to  the 
execuior ;  which  it  would  liad  it  been  a  firceenlativc  benefice.  2 
H  ■)/...  150,  151. 

There  is  not  any  case  in  the  books  to  exclude  tlic  heir  of  a  dana- 
live  from  his  turn  in  this  case.  And  a  patron  of  a  diir.cthic  can  never 
be  put  out  of  possession  by  a  utur/mH:,!!.    Id.  Hid. 

II.  A  Ao/i»r  is  a  title  given  to  the  ordinary,  to  collate  to  a  chorcU 
by  the  ncgiect  of  the  patron  to  present  to  it  within  six  months  after 
avoidance.  Or  -a  in  par  is  a  devolution  of  a  right  of  presenting  from 
the  patron  to  the  bishop  ;  from  the  bisliop  to  the  archbishop  ;  from  the 
archbishop  to  the  king.  The  term  in  w  hich  the  title  by  lajmc  com- 
lucnccs,  from  one  to  the  other  successively,  is  «>  months,  or  half  a 
year,  according  to  the  calendar,  not  accounting  twenty -eight  days  to 
the  month,  as  in  other  cases,  because  this  computation  is  by  the  ec- 
clesiastical law  ;  and  because  lemjiut  urmcstrc,  in  the  stat.  ol  llV^f. 
2.  chuj!.  3.  is  intended  of  half  a  year,  the  whole  year  containing  365 
days  ;  which  bei;ig  diviiled,  the  half  year  for  the  patron  to  present  is 
182  days.  The  day  in  which  tlie  church  becomes  ivoid,  is  not  to  be 
reckoned  as  part  of  the  six  months.  H'liui'i  Intl.  160.  Hot.  30.  4 
Re/-  6  Jie]:-  62- 

\Vherc  a  patron  presents  his  clerk  before  the  bishop  hath  collated, 
the  presentation  is  good,  notwithstanding  the  six  months  arc  past, 
and  shall  bar  the  bishop,  w  ho  cannot  take  any  advantage  of  the  laf.i^r  : 
and  so  if  the  f:atron  makes  his  presentation  before  the  archbishop 
hath  collated,  altliuugli  i^i  tve  months  are  past ;  but  if  the  bUlio/i  col- 
lates afte^  twelve  months,  this  bars  not  the  archbishop.  2  Roll.  jibr. 
369.  2  Iml.  2"3.  If  a  bishop  doth  not  collate  to  benefices  of  his 
own  gift,  they  lapse  at  the  end  of  six  months  to  the  archbishop  ;  and 
if  the  archbishop  neglects  to  collate  w  ithiti  six  months  to  a  benefice 
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of  his  gift,  the  king  shall  have  ithyla/ise.  Dad.ani  Stud.  f.SS.  And  if  a 
churcli  comiiiues  voiti  several  years  by  ia/ist-y  the  successor  of  the  kinjj 
muy  present.  Cvo.Cur.  258.  Bill  il'the  king  halli  a  title  to  present  by  tulisc, 
and  he  sutlers  the  patron  to  present,  and  llie  prcsajitee  dies,  or  rcnigns 
before  tUe  king  h.(.ih  presented,  if  the  presentation 4s  real,  anil  not  by 
covin,  he  halh  lost  his  presentation  ;  for  lapse  is  but  fortlie  Hist  and  ne.\t 
turn,  inil  by  the  death  of  the  incumbent, a  new  title  is  given  to  the  patron ; 
tiiougii  it  halh  been  adjudged  that  the  king  in  surh  ease  «i.iy  present 
at  any  tiuie  as  long  as  ihat  presentee  is  maiinbe7it,  2  CVo.  21t).  Al'jQTy 
244.  When  llie  patronage  of  lh<i  clnirch  is  litigious,  and  one  parly 
dolh  recover  againsl  the  olhcr  in  a  <;uuri:  im/u  dii,  il  the  bisiiop  be  not 
named  in  the  writ,  and  six  months  pass  wliile  the  suit  is  depending, 
lapse  shall  incur  to  the  bishop  :  if  Ihe  bishop  be  named  in  the  writ, 
then  ncilher  the  bishop,  archbishop,  or  king,  can  take  the  benefice 
by  lapse  :  and  yet  it  is  suid,  if  tlie  patron,  wilhiii  the  six  months, 
brings  a  rjuin-c  im/iedit  against  the  bishop,  and  tlien  the  six  months 
pass  without  any  presentation  by  the  patron,  h.pse  shall  incur  to  the 
bishop.    2  JiciU.  jitir.  365.     6  jii/J.  52.     1  /n.v/'.  3U.    Hub.  270. 

Where  the  bishop  is  a  disturber,  or  ihc  church  remaii'.s  Miid  ::hr,\-e 
six  montlis  by  his  fault,  there  shall  be  no  ia/i^e.    1  :  /k 

presented  being  refused  by  llie  bishop  Ibrany  sulTicient  c...  .  l  - 

rature,  ill  life,  &c.  he  is  to  give  the  patron  nwiVr  of  il,  il:.a  ..l  o.iier 
may  be  presented  iii  due  time,  otherwise  the  bishop  shall  not  coilatc 
by  lapse  ;  because  he  shall  not  lake  advantage  of  /lis  own  wroni^^  ia 
not  giving  notice  to  the  patron  as  be  ought  to  do  by  law.  Dijcr,  292. 
And  if  ;ai  avoiikuice  is  by  rr.  '^fnr:'!'.?!.  v  liic'i  nMi^t  ncrcssarily  be  to 
the  iii-iliop.  by  tile  act  of  t  which  is 

tlio  <;(.'  ul  the  Ai:y  ;  la/LKt  ^i..  \.\  six  months 

afier  ?iu;/ci'  given  by  liim  to  il.e  :  i  uurch  becomes 

void  by  ibe  death  of  the  incumbent,  &;c.  the  patron  must  present  in 
six  months  without  notice  from  the  bishop,  or  shall  lose  his  presenta- 
tion by  lu/ist:  Dyer,  293.  32".  1  Iiisi.  135.  4  l^i/i.  75.  And  il  is 
expressly  provided,  by  slat.  13  KHz.  c.  12.  that  no  tide  coi.lVrred  by 
lapse  shall  accrue  upon  any  tleprivation  i/«o,/i/c/o,  i.i  nionths* 
noiicc  of  such  deprivation  given  by  the  ordinary  to 

In  tlie  cases  of  dr/irivation  and  resii(::utioUf  whci  t  i..  -  jj-  idn  is  to 
have  notice  before  the  church  can  tajmc,  the  patron  is  not  bound  to 
take  notice  from  any  body  Lut  tlie  bishop  himself,  or  oilier  ordinary, 
■which  must  be  personally  given  lo  the  parly,  if  he  live  in  tlic  same 
county  ;  and  such  nolict  must  express  in  certain  tlie  cause  of  de- 
privation, inc.  if  tlie  patron  live  in  a  foreign  ciuinly,  then  the  notice 
may  be  published  in  the  parish  church,  and  affixed  on  the  church 
door.  C'ro.  J'.liz.  1 19.  UycVy  328.  And  ihis  notice  must  be  given, 
even  though  the  patron  himself  prosecute  the  incumbent  to  depriva- 
tion.   6  lir/i.  29. 

There  are  avoidances  btj  act  of  /mrUaincnl,  wherein  there  must  be 
a  judicial  sentence  iironouiiced  to  make  the  living  void  :  if  a  man 
halh  one  benefice  with  cure,  &c.  and  take  another  with  cure,  without 
any  dispensation  lo  hold  two  beiitiecs,  in  such  rase  the  first  is  void 
by  the  statute  21  H.  VIU.  c.  13.  if  it  was  above  ihe  value  of  8/.  Du- 
ring an  avoii;ance,  it  is  said  that  the  house  and  glebe  of  the  benefice 
are  in  ubrmmcc  :  but  by  llie  Stat.  28  H.  VIU.  c.  1 1.  the  profits  arising 
during  the  avoidance  are  given  lo  the  next  iiicunibent  towards  pay- 
ment of  the  first  fruits  ;  tliough  the  ordinary  may  receive  the  profits  to 
provide  for  the  service  of  the  church,  and  shall  be  allowed  the  charges 
of  supplying  the  cure.  Sec.  for  which  purpose  the  chuicliwardcns  of 
the  ihirish  arc  usually  appoiutcij. 


S6 


ADVOWSON  in. 


Tf  a  clcrl.  is  insiiiiitrd  to  a  benefice  of  the  yearly  value  of  HI.  andf 
before  induclion,  acci-pls  another  benefice  with  cure,  and  is  instituted, 
llie  first  benefice  is  void  by  the  Stat,  il  H.  Vlll.  c.  13.  for  be  who  is 
instituted  only,  is  properly  said  to  have  accepted  a  benefice  within 
the  words  of  the  act.    -l  Hrfi.  78.    See  lit.  Cession. 

But  if  he  is  inducird  into  a  second  benefice,  the  first  is  void  infacto 
and  jurr.  and  not  voidable  only,  quiAid,  the  patron,  and  until  he  pre- 
sents another  ;  and  in  such  case  the  patron  ought  to  take  notice  of  the 
avoidimce  at  his  peril,  and  present  within  tlie  six  months.    Cro.  Car. 

In  cases  where  tlicre  ought  to  be  notice,  if  none  is  given  by  the 
bishop  or  archbishop  in  a  year  and  a  half,  whereby  lapse  would  come 
to  the  king  if  it  had  been  given  :  here  the  Upse  arises  not  to  the 
king,  where  no  title  arose  to  the  inferior  ordinur}-.  Dycr^  340.  And 
it  has  been  adjudged,  that  lapse  is  not  an  interest,  like  llie  patronage, 
but  an  office  of  trust  reposed  by  law  in  the  ordinary  ;  and  the  end  of 
it  is,  to  provide  the  church  a  rector,  in  default  of  the  patron  :  and 
cannot  be  grartied  ever  ;  for  the  grant  of  the  next  lufisr  of  a  church, 
either  before  it  falls,  or  after,  is  void.  /■.  B.  Si.  AHo  if  lapse 
inciuTi,  and  then  the  ordinary  dies,  the  king  shall  present,  and  not  the 
ordinarv's  executors,  because  it  is  rather  an  administration  than  aii 
interest.  2S  £.  111.  4.  -"V  lapse  may  incur  against  an  infant  or  /rme 
emert,  if  they  do  not  present  within  si-K  months.  1  Insi.  246.  But 
there  is  no  lapse  against  the  king,  who  may  take  his  own  time  ;  and 
plenarty  shall  be  no  bar  against  the  king's  title,  because,  nul'um 
iemf:us  occurri!  rrgi.  2  Inist.  27 X  Duer,  Sii.  By  presentation  and 
institution  a  lapse  is  prevented  ;  though  the  clerk  is  never  inducted  : 
and  a  donative  caimot  Upse  either  to  the  ordinary  or  the  king.  2 
In^t.  273.    See  2  Comm.  376.  and  4  Comm.  106. 

111.  The  Uivrfialion  of  a  church  benefice  is  when  one  that  hath  no 
right  presents  to  the  church  ;  and  his  clerk  is  admitted  and  instituted 
into  it,  and  hath  quiet  possession  six  months  after  institution  before  a 
yuart  im/tidh  brought.  It  must  commence  upon  a  presentation,  not 
a  collation,  because  by  collation  the  church  is  not  full  ;  but  the  right 
patron  may  bring  his  writ  at  any  time  to  remove  the  usurper.  1  Inst. 
227.    6  Rcli.  30. 

No  one  can  usurp  upon  the  king ;  but  a  usurpation  may  dispos- 
sess him  of  his  presentation,  so  as  he  shall  be  obliged  to  bring  a 
i!ua<-c  imprdif.  3  Salt.  389.  One  coparcener  or  joinl-tcnunt  caimot 
usurp  upon  the  otlicr  ;  but  where  there  arc  two  patrons  of  churches 
united,  if  one  presents  in  the  other's  turn,  it  is  a  usurpation.  Oyer, 
339.  -V  presonLiiion  which  is  void  in  law,  as  in  case  of  simony,  or  to 
a  church  that  is  full,  ntakes  no  usurpation.    2  H<i).  92. 

In  this  case  of  usurpation  the  p.,iron  lost,  by  the  common  law,  not 
only  his  turn  of  prest  niment,  but  also  tlie  perpetual  iuhcniance  of  the 
advowson  ;  so  that  he  could  not  present  again  upon  the  next  avoid- 
ance, unless,  in  the  mean  time,  he  recovered  liis  right  by  a  real 
action,  viz.  «  wr/r  of  right  of  advovtson.  3  Comm.  243.  See  further 
tit.  Darrrin  Prcttntwr-nt.    Qiiarr  Imfirdit. 

But  bishops  in  ancient  times,  either  by  carelessness  or  collusion, 
frequently  ii.stituting  clerks  upon  the  presentation  of  usurpers,  and 
thereby  defrauding  the  real  p  .Irons  of  their  right  of  possession  ;  it 
was  in  substance  enacted  by  sut.  H'rtrm.  2.  fl3  E.  1.)  r.  3.  §.  2.  "  that 
if  a  possessory  action  be  brought  witliiti  six  months  after  the  avoid- 
ance, the  patron  shall  (uotwithslauding  such  usurpation  and  insiitu- 
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lion)  recover  tlial  very  presciitutioii  ;"  wliicli  gives  back  lo  him  tlie 
seisin  of  the  advowsoii.  Ycl  slill,  if  liic  U  iic  patron  ouiiltcil  to  briiii; 
his  action  witliin  six  months,  the  seisin  was  (gained  by  the  usurper, 
and  the  p.itron,  to  recover  i(,  was  driven  to  the  long  and  hazardous 
process  of  a  writ  of  rii^ht.  To  remedy  wliith  it  was  further  enacted, 
by  statute  7  ^Iiin.  c.  18.  "thai  no  usurpjlion  shall  displace  the  estate 
or  interest  of  the  patron,  or  turn  it  lo  a  mere  right  ;  but  that  the  true 
patron  may  present  tipon  the  next  avoidance,  as  if  no  such  usurpation 
had  h.ippenctl."  So  that  the  title  of  usurpation  is  now  much  narrowed, 
and  the  law  stands  upon  this  reasonable  foundation  ;  that  if  a  stranger 
usurps  my  presentation,  and  1  do  not  pursue  my  rij;hl  within  six 
months,  I  shall  lose  that  turn  without  remedy,  for  the  peace  of  the 
church,  and  as  a  pnuisliment  for  my  own  negligence  ;  but  that  turn  is 
the  only  one  I  shall  lose  llicreby.  Usurpation  now  gains  no  right  to 
the  usurper,  with  regard  to  any  futtire  avoidance,  but  only  to  the  pre- 
sent vacancy  ;  it  cannot  indeed  be  remedied  after  six  months  are  past ; 
but  during  those  six  months  it  is  only  a  species  of  disturbance.  3 
Comm.  '2  H. 

IV.  ^dvow/ions  were  formerly  most  of  ihcm  appendant  to  manors, 
and  the  patrons  parochial  barons  ;  the  lordship  of  the  manor,  an<l  pa- 
tronage of  the  church,  were  seUhmt  in  different  hands  till  udvowsons 
were  given  to  religious  houses  ;  but  of  late  times  the  lordship  of  the 
manor  and  the  udvowson  of  the  church  have  been  divided  ;  and  now 
not  only  lords  of  manors,  but  mean  persons,  have,  by  purchase,  tlie 
dignity  of  patrons  of  churches,  to  the  great  prejudice  thereof.  By 
the  common  law  the  right  of  patronage  is  a  real  right  fixed  in  the 
pati'ons  or  founders,  and  their  heirs,  wherein  they  have  as  absolute  a 
property  as  any  other  man  hath  in  his  lands  and  tenements  :  for  ad- 
-uoiusoiis  are  a  temporal  inheritance,  and  lay  fee  ;  they  may  be  granted 
by  deed  or  will,  and  are  assets  in  the  hands  of  heirs  or  executors. 
Co.  hit.  119.  A  recovery  may  be  suflcred  of  an  advovjson ;  a  wife 
may  be  endowed  of  it  ;  a  husband  tenant  by  the  curtesy  ;  and  it  may 
be  forfeited  by  treason  or  felony.  1  Rc/i.  56.  10  Rett.  55.  If  an  ad- 
voivson  descends  to  coparceners,  and  the  church,  after  the  death  of 
their  ancestors,  becomes  void,  (by  stat.  IVesim.  2.  (13  Ed-M.  I.)  stat.  1. 
c.  5.)  the  eldest  sister  shall  first  present.  And  when  coparceners, 
joint-tenants,  &c.  are  seised  of  an  advoioson,  and  pa\iition  is  made,  to 
present  by  turns  ;  by  stat.  7  .4nn.  c.  18.  each  shall  be  seised  of  their 
separate  estate. 

Presentation  is  properly  the  act  of  a  patron  offering  his  clerk  to  the 
bisho/i  of  the  diocese.,  to  be  in^.titttted  in  a  church  or  l}enrfiee  of  his  Sifh 
which  is  void.    2  Lill.  Jbr.  351. 

An  a/;>;i-born  cannot  /ireseni  lo  a  benefice  in  his  oim  ri  rhi  ;  for  if 
he  purchases  an  advowson,  and  the  church  becomes  void,  the  king 
shall  present  after  olTice  found  that  the  patron  is  an  alicu.  2  .Vels. 
1290.  And  by  stat.  7  Rich.  II.  c.  12.  no  alien  shall  purchase  a  bene- 
fice in  this  realm,  nor  occupy  the  same,  without  the  king's  license,  oi) 
pain  of  a  /irxmunire. 

Pa/lists  are  disabled  to  /iresent  to  benefices,  and  the  Universit^s  arc 
to  firesenty  &c.  But  a  Popish  recusant  may  grant  away  his  patronage 
10  another,  who  may  make  /iresentaiion,  where  there  is  no  fraud.  See 
stat.  3  Jue.  I.  r.  5.  §  18,  19.  I  IVni.  and  A/,  r.  26.  12  ^mi.  c.  M. 
and  1  Jon.  19.  But  by  stat.  II  Geo.  II.  e.  17.  §  5.  grants  of  advow- 
eons  by  papists  are  void,  unless  m  "Ic  for  »  valuable  cousidcration  lo  a 

Vol.  I.  H 


ADvowsoN  rv'. 


proteslant  purrhascr,  and  only  for  the  bfncfil  of  prolcstants  ;  .inci  A- 
virrs  of  adroii'xfins  by  pupisls  are  also  void. 

A  guardian  by  socage  or  by  nurture  cannot  present  to  a  vacant 
living  in  right  of  the  infant  heir,  or  in  his  name,  because  he  can  make 
no  benefit  of  it,  or  accouf.t  for  it,  lhoA\;{h  it  is  soiiietimcs  practised, 
and  made  good  by  time.  Therefore  the  infant  sliall  present  of  what- 
soever age.  Vide  Co.  Lit.  17.  b.  If  a  common  patron  presents  first 
6nc  clerk,  and  then  anoihrr,  the  bishop  may  instit\itc  which  be  pleases  ; 
unless  he  revokes  the  presentation  of  one  of  them  before  he  is  ad- 
mitted by  the  bishop.  If  there  is  a  right  of  nomhiation  in  one,  and  a 
right  pf  presentation  in  another,  to  the  same  benefice  ;  he  that  has  the 
right  of  nomination  is  the  true  patron,  and  the  otlicr  is  obliged  to  pre- 
sent the  clerk  which  is  nominated.    I  hisf.  156. 

All  pei*sons  who  have  ability  to  purchase  or  grant,  have  likewise 
ability  to  /irctrnf  to  vacant  benefices  ;  but  a  dean  and  chapter  caimot 
prrnent  the  dean  ;  nor  may  a  clergrtnan  who  is  a  patron  /ireemi  Iiim- 
sclf,  though  he  may  pray  to  be  admitted  by  the  ordinary,  and  tlie  ad- 
mission siuiU  be  good. 

ChluircrKers  arc  but  as  one  patron,  and  ought  to  agree  in  the  ftresent- 
rtlioJt  of  the  person  ;  if  they  cannot  agree,  the  eldest  shall  prrsent 
first  alone,  and  the  bishop  is  obliged  to  admit  his  clerk,  and  al'terwards 
the  otlicrs  in  their  order  shall  prefer  their  clerks  ;  jdint-ttnaius  and  te- 
nonls  in  comnnv,  must  rcgtilarly  join  in  flrcscntaiioii,  and  if  cither 
frrsenl  alone,  the  bishop  may  refuse  his  clerk  ;  as  he  may  also  tlie 
clerk  firesnufd  by  the  major  jxut  of  lliem  ;  but  if  there  are  two  joint- 
tenants  of  the  next  avoid.uice,  one  may  present  ilie  other,  and  two 
joint-tenants  may  f.rrsrni  a  third,  but  not  a  stranger. 

If  a  rector  is  matie  bishop,  the  king  shall  /irrse;::  to  the  rectory  im- 
Icss  he  grant  to  the  bishop,  before  he  is  consecnited,  a  dispensation  to 
hold  it  w  ith  his  bishoprick  ;  but  if  an  incumbent  of  a  church  is  made  a 
bishop,  and  the  king/irfscn;*  or  grants  that  he  should  hold  the  church 
in  c':iii:nrndcn:,  which  is  t/uasi  a  /irescnraiiiin,  a  grantee  of  the  next 
avoidance  or  firrnntiaiinn  hath  lost  it,  llie  king  having  ilie  next 
frrrsemation.  See  2  Sirs.  8+1.  that  this  presentation  is  not  con- 
fined to  the  life-time  of  the  bishop  promoted.  If  the  king  flmsfut 
to  a  church  by  la/mr,  whei-e  l:e  ought  to  /ireseni  /ileno  Jure,  and  as 
patron  of  the  church,  such  a  /:rfncntas:ot;  is  not  good  ;  for  the  king 
is  deceived  in  his  grunt,  by  mistaking  his  title,  which  may  be  prejudi- 
cial to  him  ;  t!:c  prmrntitt^  by  lapse  entitling  <iniy  thai  firrstntaiion  : 
The  lonl  chancellor /  -r  ■  v  v  m  the  king's  benefices  under  2u/.  &c.  2 
«t///.  .«r.  354.  3  /a.  •  ijV.  i66..  2  At<».,^«r.  128a.  1290.  i? 

nil.  Sffl. 

The  kiiip  may  rcrx  al  .\  ;i  :.t::::a!icu  before  his  clerk  is  inducted; 
mi  this  he  may  do  by  granting  '.he  J.retcniaiion  \o  another,  which, 
without  any  farther  signification  of  his  mind,  is  a  revocation  of  tlic  first 
presentation.    Dyer,  290.  360. 

If  two  patrons  present  their  clerks  to  a  church,  the  bishop  is  to  de- 
termine who  shall  be  admitted  by  a  ju  t  fiaironaiis.  Sec.    Moor,  499. 

.\  clerk  may  bo  I'cfuscd  l>y  tlie  bishop, //"Mr  /ia:ron  is  exciimmunicatr, 
and  reVnains  in  comi  iiipi  to  days.  3  KijU,  .4br.  33i.  As  to  refusal  for 
the  insuflirieiu  y  of  ihc  clerk  presented,  see  tit.  Parson. 

If  the  bishop  refuses  to  admit  tlic  clerk  presented,  he  must  gi\  c 
notice  of  his  refusal,  with  the  cause  of  it,  forthwith  ;  and  on  such 
notice  ihf  patron  must  present  anotlicr  clerk,  viitkin  ti.T  montha  from  ihe 
avoidanre,  if  he  tliinks  ilic  objection  against  bis  first  clerk  contains  suBi- 
cicnt  cause  of  refusal ;  but  it'  not,  he  may  bring  his  r/iiarc  imjitdit  agains". 
;hc  bishop.    2  lli.il.  Mr.  361.    Sec  ante,  La/isc  II. 
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If  a  defendant,  or  any  stranger,  presents  tlic  clerk  pending  a  i/narr 
rm/iedit,  and  afterwards  the  plalntitl  obtains  jucli;nient,  lie  cannot,  by  vir- 
tue of  that  judgment,  remove  him,  who  was  llnis  presented  ;  but  lie 
is  to  bring  -s  -scin-  Jhcitm  against  him  to  show  catisc  tjuart-  rxccuuoitcm 
von  habct  ;  and  then,  if  it  be  fovnut  that  he  Iiad  tio  title,  he  shall  be 
amoved.  The  way  to  prevent  snrh  a  presentation,  is  to  take  out  a 
■ne  admittaa  tti  the  l)isltop  ;  and  then  the  writ  t/uarr  invumhravit  lieb, 
by  virtue  whereof  the  ineumlient  shall  be  amoved,  and  put  to  his  ijnare 
imfictlii,  let  his  title  be  what  it  will  ;  but  if  a  «/r  atliniiias  be  not  taU(;ii 
out,  and  another  incumbent  should  come  in  by  good  title  Jundcnle  liii^, 
he  shall  hold  it.    Sid.  93.    Cro.  Jiic.  93. 

When  a  bishop  hath  a  presentation  in  right  of  his  bishoprick,  and 
dies,  neither  his  executor  nor  heir  shall  have  the  void  turn,  but  the 
king,  in  whose  htmds  are  the  lempoi'dlties  ;  and  he  hath  a  right  to 
present  on  an  avoidance  after  the  seisurc,  on  death  of  the  bishop. 

Tenant  in  tail  of  an  advowson,  and  his  son  and  heir,  joined  in  the 
grant  of  the  next  presentation,  tenant  in  tail  died  ;  this  grant  v.'as  held 
void  as  to  the  son  and  heir,  because  he  had  nolliing  in  the  advowson 
lit  the  time  he  joined  with  his  f.uher  in  the  grant.  Jivli. 

If  a  presentation  itself  bears  date  while  the  church  is  full  of  an- 
other clerk,  it  is  void  ;  and  where  twj  or  more  have  a  title  to  present 
by  turn,  one  of  them  presents,  his  clerk  is  adnjitled,  instituted  and  in- 
ducted, and  afterwards  deprived,  he  shall  not  present  again,  but  that 
presentation  shall  serve  his  turn  :  though  where  the  admission  and  in- 
stitution of  his  clerk  is  void,  there  the  turn  shall  not  be  served  ;  as  if  after 
•induction  he  neglects  to  read  (he  lliirly-ninc  articles,  Sec.  his  inslilntioH 
is  void  by  the  stat.  13  Jitiz.  and  the  patron  may  present  again.  At  S, 
33.    5  Riii.  102. 

The  right  of  presenting  to  a  church  may  pass  from  one  sci.sed  of 
the  same  by  the  patron's  acknowledging  of  a  statute,  kc.  v.'hich  being 
extended,  if  the  church  becomes  void,  during  l/ic  conusec't  cetale,  llie 
coiiusee  iitoy  present.    0',o<rn,  19. 

Where  a  common  person  is  patron,  Iw  may  present  by  parol,  as 
well  as  by  writing,  to  the  bishop.  Co.  Lit.  120.  A  presentation  doth 
not  carry  with  it  the  formality  of  a  deed  ;  but  it  is  in  the  nature  of  a 
trttLT  jiiisftivr  by  which  "the  clerk  is  offered  to  the  bishop  ;  and  it  pass- 
eth  no  interest,  as  a  grant  doth,  being  no  more  tiian  a  recommenda- 
tion of  a  clerk  to  the  ordinajy  to  be  admitted.  Hut  where  a  plaintilV 
declared  upon  a  grant  of  the  next  presentation,  and  on  oyer  of  the 
deed,  it  appeared  to  be  only  a  letter  written  by  the  patron  to  the  father 
of  the  plaintiff,  that  he  had  given  his  sou  the  next  presentation  ;  ad- 
judged that  it  would  not  pass  by  such  letter,  without  a  formal  deed 
Owen,  \7. 

Right  of  presentation  may  be  forfeited  in  several  cases  ;  as  by  at- 
tainder of  the  patron,  or  by  onilawnj,  and  then  the  king  shall  present: 
and  if  the  outlawry  be  reversed  w  here  the  adTOWson  is  forfeited  by  the 
outlawry,  and  llie  church  becomes  void  after,  the  presentation  is  vested 
in  the  crown  ;  but  if  at  the  time  of  the  outlawry  the  church  was 
void,  then  the  presentation  was  forfeited  as  a  chattel,  and  on  reversing 
the  same,  the  party  shall  be  restored  to  it.  By  a/i/iro/iriation  without 
license  Irom  the  crown,  the  right  of  presentation  may  be  forfeited  ; 
though  the  inheritance  in  this  case  is  not  forfeited,  only  the  king  shall 
have  the  presentation  in  nature  of  a  dislress,  till  the  party  hath  paid  a 
fine  for  his  contempt,  liy  alienation  in  fee  of  the  advowson  by  a  grantee 
for  life  of  the  next  avoidance,  a  presentation  is  forfeited  j  and  after 
such  idicnation  tJic  grantor  may  present,  but  then  he  must  :;.;irfer 
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the  forfeiture  of  the  Rramcc,  in  ihf  li/r-iime  of  llic  incumbent,  to  de- 
termine his  estate  before  the  presentation  vests  in  him  on  the  incum- 
bent's death.  And  by  simonv  it  may  be  likewise  forfeited  and  lost. 
Moor,  269.  Flowd.  299.  2  Kcll.  jiir.  S53.  Stat.  31  E/iz.  c.  6.  §  5.  See 
4»M6ni/,  S<c. 

AD  VOWSON  OF  THE  MOIETY  OF  THE  CHURCH,  advoca- 
liomrdirfaiis  rcctrtiitr.]  Is  where  there  are  two  several  patrons  and  two 
several  ipiCtimbents  in  one  and  the  same  church,  the  one  of  the  one 
moict)-.  the  other  of  the  other  moiety  thereof  Co.  Li;.  17.  b.  Mrdit- 
lai  advocationis,  a  moiety  of  the  advotison,  is  where  two  must  join 
in  the  presentation,  and  there  is  but  one  incumbent.  But  sec  stat. 
7  .4n».  r.  IR.  nirntioned  in  tit.  .-/rfroTrion  IV. 

ADVOAV.SON  OF  RELICaOUS  HOUSES.  Where  any  persons 
founded  uny  Jiotisr  of  reti^ivn,  they  had  thereby  the  adx'owton  or 
patronage  thereof,  like  unto  those  who  built  and  endowed  parish 
churches.  And  sometimes  these  p.itrons  had  the  sole  nomination  of 
the  abbot,  or  prior,  S<c.  either  by  investiture  or  deliver)'  of  a  pastoral 
staff:  or  by  direct  presentation  to  the  diocesan;  or  if  a  free  election 
were  left  to  the  ri  ligitiua,  a  congf  d'eilirt,  or  license  for  election,  was 
first  to  be  obtained  of  tlic  patron,  and  the  elect  confirmed  by  him. 
Kfnn^r*f,  Parorft.  .'tntitj.  147.  163. 

.t;GVPTI.\NS.    See  Egvfilians. 

AERIK,  ci-ria  acafiitritm.^  An  airy  of  goshawks,  is  the  proper 
iciTn  for  hawks,  for  that  which  of  other  birds  we  call  a  nest.  And 
it  is  gencr;illy  said  to  come  from  the  Frmch  word  aire,  a  hawk's  nest. 
Sfieiman  derives  it  from  the  Saxon  eghr,  an  egg,  softened  into  rye, 
(used  to  express  a  brocn!  of  i>heasanls,)  and  thence  eyrie,  or  as  above, 
OfriV,  a  place  of  repository  far  eggs.  The  liberty  of  keeping  these 
aeries  of  hawks  was  a  privilege  granted  to  great  pci'sons  :  and  the 
preserving  the  aeries  in  the  king's  forests  was  one  sort  of  tenure  of 
lands  by  scr%-ice. 

-ESTIJIATIO  C.VPITIS,  /ireiium  AanjniM.]  King  .liheUlane  or- 
dained that  fines  should  be  paid  for  offences  committed  against  several 
persons  according  to  their  degrees  and  quality,  by  estimation  of  their 
heads.     Cress.  C/i.  Hitt.  S34.    Leg.  Hen.  1. 

jETATE  PR0BAND.\.7  .\  writ  that  lay  to  inquire  whether  the 
king's  tenant,  holding  in  chief  by  chivalry,  was  of  full  age  to  receive 
liis  lands  into  his  own  hands.  It  was  directed  to  the  escheator  of  the 
county :  but  is  now  disused,  since  wards  and  liveries  are  taken  away 
by  the  statute.    Rei;.  Orig.  294. 

.•\FFEERERS,  o^eratorrs,  from  the  Fr.  affier,  to  aflfinn,  or  affeurer, 
to  set  the  price  or  assise.]  Are  those  who,  in  couris-leet,  upon  oath, 
settle  and  iiiodcr.ite  the  lines  and  amercements  ;  luid  they  are  also  ap- 
pointed for  moderoting  amercements,  in  courts-baron.  See  lit.  Leet. 
■  AFFIAXCE,  from  the  Latin  .^i^dare,  i.  r.  Jidem  darr.~\  The  plight- 
ing of  I  roth  between  a  man  and  a  woman,  upon  agreement  of  mar- 
I  age.    Lit.  ncet.  39. 

AFFlD.MiE,  Ti)  plight  one's  faith,  or  give  or  swear  fealty,  i.  e. 
fidelity,  .^ffidnri  to  be  mustered  and  enrolled  for  soldiers.  M.  S. 
l)ont.  df  f'arrndon,  12.  55. 

AFFIDATIO  DOMINORUM,  An  oath  taken  by  Uie  lords  in  par- 
liamcnt.  o-^i-i  3  Hen.  VI.  Rot.  Pari. 

AFFID.VTUS,  .\  tenant  by  fealty. 

AFFID.WIT,  An  oath  in  writing ;  and  to  make  affidavit  of  a  thing, 
Is  to  testify  it  upon  oath.  An  affidavit,  generally  speaking,  is  an  oath 
in  writing,  sworn  before  some  person  who  hath  authority  to  adminis- 


AFFIDAVIT. 


CI 


tcr  such  oath  :  ami  die  true  phice  of  liabitation,  and  true  addition  of 
every  person  who  sliall  niuku  un  ajfidavii^  is  to  be  inserted  in  liis 
affidavit.  I  Lilt.  Abr.  44.  46.  Affitluvils  ought  to  set  forth  tlie  matter 
of  fact  only  wliich  the  party  intends  to  prove  by  his  affidnvir ;  and 
not  to  declare  the  merits  of  the  cause,  of  which  the  cotu't  is  to  judi!;c. 
21  Car.  I.  B.  R.  Tlie  pUiintiff  or  defendant  (havint;  authority  to  take 
affiduviu)  may  take  uffidavil  in  a  cause  dependinjj  ;  yet  it  will  not  be 
admitted  in  evidence  at  the  trial,  but  ocdy  upon  motions.  1  Ijlt.  44. 
When  an  affidavit  hath  been  read  in  court,  it  ought  to  be  filed,  that 
the  adverse  party  may  see  it,  and  lake  a  copy.  Paxch.  \6:>i.  An  affi- 
davit taken  before  a  master  in  C'/iuTicrri/^  will  not  be  of  any  force  in  the 
court  of  Kin^\f  lit  nc/iy  or  other  conits,  nor  ought  to  be  read  there ; 
for  it  ought  to  be  made  before  one  of  the  judges  of  the  coiu't  wherein 
the  cause  is  depending,  or  a  commissioner  in  the  country,  appointed 
for  taking  affidavits.  Sty.  455.  By  stat.  29  Car.  II.  c.  5.  the  judges, 
Sec.  of  the  courts  at  Westminster,  by  commission  may  empower  per- 
sons in  the  several  counties  of  Englattd.,  to  take  affidavits  cpnccrning 
matters  depending  in  their  several  coin-ts,  as  masters  in  Chancery  ex- 
traordinary used  to  do.  ^\■here  iiffidavit.i  are  taken  by  commissioners 
in  the  cotnury  according  to  the  statute  2y  Car.  II.  and  'tis  expressed  to 
be  in  a  cause  depending  between  two  certain  peisons,  and  there  is  no 
such  depending,  those  affidavits  cannot  bi-  read,  because  the  commis- 
sioners have  no  authority  to  take  them  ;  (and  for  that  reason  the  party 
cannot  he  convicted  of  perjury  upon  them ;)  but  if  there  is  such  a 
cause  in  court  and  affidavits  taken  concerning  some  collateral  matter, 
they  may  be  read.    Sail:  461. 

Affidavits  are  usually  for  certifying  the  service  of  process,  or  other 
matters  touching  the  proceedings  in  a  cause ;  or  in  supjiort  of,  or 
against  motions,  in  cases  where  the  court  determines  matters.  Sec.  in 
a  summary  way. 

If  a  person  exhibits  a  bill  in  equity  for  the  discovery  of  a  deed,  and 
prays  relief  thereupon,  he  must  annex  an  affidavit  to  his  bill,  that  he 
has  not  such  deed  in  his  possession,  or  that  it  is  not  in  his  power  to 
come  at  it ;  for  otherwise  he  takes  away  the  jurisdiction  of  the  com- 
mon law  courts,  without  showing  any  probable  cause  why  he  should 
sue  in  equity.    I  C/ian.  Ca.  11.231.    1  Vern.  59.  180.247. 

But  if  he  seeks  discovery  of  the  deed  only,  or  that  it  may  be  pro- 
duced at  a  trial  at  law,  he  need  not  annex  such  affidavit  to  his  bill; 
for  it  is  not  to  be  presumed  that  in  either  of  these  cases  he  would  do 
so  al>surd  a  thing,  as  exhibit  a  bill,  if  he  had  the  deed  in  his  posses- 
sion. 1  Vern.  180.  247. 

In  bills  of  interpleader,  the  party  who  prefers  it  must  make  affidavit 
that  he  does  not  collude  with  cither  of  tlie  other  parties.  1  jVew 
Abr.  66. 

An  affidavit  must  set  forth  the  matter  positively,  and  all  material 
circumstances  attending  it,  that  the  court  may  judge  whether  the  de- 
ponent's conclusion  be  just  or  not.    1  jVrw.  Abr.  66. 

And  therefore  on  motion  to  put  off  a  trial  for  want  of  a  material 
witness,  it  must  appear  that  sufficient  endeavours  were  made  use  of  to 
have  him  at  the  time  appointed,  and  that  he  cannot  possibly  be  pre- 
sent, though  lie  may  on  further  time  given.  7  Mod.  121.  Comb. 
421,  422. 

There  being  one  affidavit  against  another  relating  to  a  judgment,  the 
matter  was  referred  to  a  trial  at  law  upon  a  feigned  issue,  to  satisfy 
the  conscience  of  the  court  as  to  the  fact  alleged.  Comb.  ,'!99. 
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See  Stat.  17  Geo.  II.  c.  7.  for  taking  and  swearing  cffidaxiu  to  be 
made  use  of  in  any  of  the  courts  of  the  county  palaiine  of  Lancaster. 

The  Stat.  12  Gro.  I.  r.  29.  requires  the  cause  of  action  to  be  10/.  to 
hold  to  special  bail ;  and  both  the  statute  and  the  established  rules  of 
the  court  require  a  posiiire  affidax'il  to  be  made  of  the  debt ;  and  not 
couched  ill  words  of  reference,  except  in  the  case  of  executors,  as- 
signees. Sec.  1  Term  Rt/i.  83.  4  Temi  Rep.  176.  and  Ihcy  must  swear 
to  their  hi-Urf  of  the  debt. 

The  affidavit  must  he  made  by  a  person  competent  to  be  a  witness, 
therefore  a  person  convicted  til  fetonu  is  not  admissible.  5  Mad.  74. 
Salt.  261.  Nor  a  pick-pocket  returned  from  transportation.  Samtt,  79. 
Affidavits  made  by  illiterate  persons  should  be  perfectly  explained  to 
them.    See  4  Term  Krp.  2S4. 

^\^lcre  there  is  a  good  cause  of  action  and  a  proper  affidavit,  defend- 
ant may  be  held  to  b;iil ;  and  Uie  court  (of  JC.  B.)  will  not  go  out  of 
the  aflidavii  or  prejudge  tlie  cause,  by  entering  into  the  merits.  1  Salt. 
100.  Plaintiff  therefore  must  stand  or  fall  by  this  affidavit,  it  being  the 
constant  aiMl  uniform  practice  not  to  receive  a  supplemental  or  explana- 
tory affidavit  on  the  pan  of  plaintiff;  nor  a  coimter  or  contradictory  one 
on  the  part  of  defendant.  2  Stra.  1157.    I  h'ih.  335. 

Bttt  in  C,  P.  where  the  first  affidavit  is  defective,  yet  it  is  allowed  to 
be  supplied  by  another,  on  showing  cause  against  a  common  appearance 
Barnes,  100.  '  2  H7/*.  224.  2  Black.  Hr/t.  850. 

See  further  lit.  Abatcmmt ;  Bails  and  Imjiey't  Ijutratlor  Cter.  in 
jr.  B.  and  C.  P. 

.\FFID.\VIT  TO  HOLD  TO  BAIL.  An  affidavit  to  hold  to  bail, 
stated  that  the  debt  arose  on  a  A/7/  o/  exchan^r^  or  order  for,  &c.  drawu 
by  jf.  upon  and  accepted  by  the  defendant,  payable  to  tlie  plaintiff;  upon 
this  afiiidavit  alone  the  court  refused  to  order  the  bail-bond  to  be  de- 
livered up.    »;//i  T.  .Idcock,  T.  R.  27. 

Bui  tlie  instrtunent  declared  upon  appearing  not  to  be  a  bill  of  ex- 
change, the  court,  on  reading  the  a^duTit  and  tlie  declaration,  ordered 
the  tnil-bond  to  be  given  up  upon  the  defendant's  &Ung  common  bail. 

mt 

In  an  affidavit  to  hold  to  bail,  made  by  the  plainiifTs  agent,  (the  pliun- 
tiff  himself  being  abroad,)  it  is  sufficient  to  negative  a  tender  of  the 
debt  in  bank  notes, "  as  the  agent  believes."  Mur.ro  v.  S/Jntt,  S  T.  R. 

r:s4. 

It  is  sufficient  to  sute  in  an  affidavit  to  hold  to  bail,  that  the  defendant 
is  indebted  to  the  plaintiff  in  such  a  sum,  for  money  had  and  received 
on  account  of  the  plaintiff,"  w  itliout  adding  •'  received  for  the  defend- 
ant."   Coliinger  V.  Bralon,  8  T.  R.  338. 

A  co-asMgnee  of  a  debt  arising  out  of  bills  of  exchange  in  his  pos- 
session, may  sue  in  tiie  name  of  the  original  creditor,  and  hold  the  de- 
fendant to  bail  on  liis  own  affidavit,  swearing  positively  as  to  all  tlic 
facts  required,  which  are  within  his  own  knowledge,  and  to  the  best  of 
his  knowledge  and  belief  as  to  such  as  are  within  the  knowledge  of  his 
principal  and  co-assignccs.    Creaavetl  v.  Lavetl,  S  T.  R.  413. 

In  an  affidavit  to  hold  to  bail  made  by  the  assignee  of  a  bankrupt,  h 
is  necessai-y  lo  negative  a  tender  of  the  debt  in  bank  notes  to  the  bant- 
rufit  before  his  bankruptcy ;  saying  that  no  such  tender  was  made  to  the 
assignee  is  not  sufficient.    Martin  v.  Ranoe,  ibid.  453. 

In  an  affidavit  to  hold  to  Dail  made  by  the  plainiifTs  clerk,  (the  plain- 
tiff himself  residing  in  England,)  it  is  not  sufficient  to  negative  a  ten- 
der of  the  debt  in  bank  notes  "  to  the  knowledge  and  belief  oi'  the 
clerk."    Com  v.  Lmi,  ibid.  520. 
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flic  coun  will  not  discharge  u  dcfonclaiit  ou  a  f 'iinnioii  apij'Mi;!?!! :: 
under  31  Geo.  II.  r.  9.  §  7.  on  tliu  ^'oiind  of  the  plainliir's  rcsidini;  in 
Hulhnd.    Pktcrs  tuid  unoihcr  v.  Linjfjrn^  1  U.  and  1. 

It  is  no  objection  to  bail  that  they  are  indemnificcl.  Ai-ar  v.  AUen, 
ibid.  31. 

Where  hail  arc  opposed  and  rejected,  and  the  defendant  is  .sui  reii- 
dered  on  the  next  day,  he  may  justify  new  bail  without  paying  the  costs 
of  the  former  opposition.    Ilutivard  v.  jhidri'^  ibid.  3J. 

If  the  princip.il  be  surrendered  within  foiu' days  after  the  return  of 
tliat  writ  in  which  tliere  is  jxt  eflcctual  proceeding,  it  is  sufl'icicnl.  Thus 
ifbail  l>c  served  with  process  on  his  recognisance,  and  die  before  the 
iiuaria  die  /lOKt,  and  fresh  process  issue  agtnnst  his  executors,  they  have 
till  tlic  f/uarto  die  /tost  of  the  second  writ  to  surrender  t!ic  principal. 
Mt'ddoiifcro/fy  onvj  b"*c.  v.  Sutton  and  anotiicr.    \  B.  and  /*.  fil. 

Bait  arc  not  perniitted  to  juslily  who  have  been  indemnified  by  the 
defendant's  attorney.    Krg.  (in:.  Hen.  37  Geo,  Ul.  Ibid.  103. 

The  court  rejected  b.iil  who  had  received  a  verbal  promise  of  indeni- 
nit)'  from  the  defendant's  attorney,  but  gave  lime  to  put  in  fresh  bail. 
Grrvnsilt  v.  Ho/ilnj^  ibid. 

Where  b.dl  in  C  B.  is  taken  under  a  judge's  order,  each  of  the  bail 
is  liable  to  double  the  sum  ordered,  as  well  as  to  double  the  sum  sworn 
lo,  when  t.ikcn  liy  afiidavit.    Dultl  v.  Johnson,  ibid.  205. 

The  court  will  not  permit  a  defendant  to  justify  biiil  after  an  action 
for  an  escape  commenced  against  the  sheriff,  who  has  neglected  to  take 
ab,iii-bond.     )r  /^.''  v.  MuH/u-.n,  iiyid.  223. 

It  is  uiim  ti  s  ,.i ;  1.1  i^ive  bail  in  error  on  a  jtidgmcnt  in  debt, Vtiiless 
it  appear  that  (he  action  was  brought  on  a  specific  contract,  ^ibtett  v. 
Elli.t,  ibid.  249. 

The  court  refused  to  discharge  a  defendant  out  of  custody,  on  the 
gr  -mil  that  tiie  affidaxil  on  which  he  had  been  holdcn  to  biiil  was  enti- 
tled III  ilu-  cuiisc.     Clark,-  \  .  Va-i-: borne,  7  T.  li.  321. 

In  ..n  aflidavit  to  hold  to  l}ail  in  trover  for  a  bill  of  excJiange,  it  should 
be  stated  tiiat  the  bill  remains  unp.iid.  Ibid. 

In  K.  37  Geo.  111.  similar  rules  had  been  obtained  in  Levi  v. 
Ross,  and  Gaunt  v.  Mursh  ;  on  a  similar  objection,  court  inquired  into 
the  practice,  and  considtcd  the  other  judges ;  and  when  Clarice  v.  Caw- 
lliornt  was  disposed  of,  tlie  court  discharged  the  rules  in  both  (Jiese 
cases;  in  support  of  which  rides  were  cited  R.  v.  Jones,  2  Hira.  70-1. 
R.  V.  I'icrsan,  Jnd.  313.  lin'an  v.  Bevan,  3  7'.  R.  601.  .R.\.  Harri- 
son, 6  T.  R.  6+2.  n.  Against  the  rules  was  cited  King,  q.  I.  v.  C«/«,  S 
T.  R.  640. 

Such  allidavits  must  now  not  lie  entiileil.  Reg.  Gen.  T.  37  Geo.  III. 
7  T.  R.  431. 

If  a  defendant,  on  being  informed  that  a  bailable  writ  has  been  issued 
against  him,  voluntarily  give  a  bail-bond,  he  cannot  afterwards  object 
to  the  insulliciency  of  the  alTidavit  to  hold  to  bail.  jVoyton  v.  Vamiere, 
ibid.  373. 

Such  an  objection  cannot  be  taken  advantage  of  after  pica.  Levy  v. 
Du/ionte,  Hid.  376.  n. 

i\x\  alTidavil  to  hold  to  bail  sworn  in  Ireland.,  but  made  for  the  purpose 
of  being  used  in  this  country,  ought  lo  contain  all  the  essential  requi- 
sites of  such  an  uflidavit  m:ifle  in  Kngland ;  amongst  others,  (according 
lo  a  late  act,)  that  the  defendant  had  not  made  a  tender  of  the  money 
in  notes  of  the  bank  of  England.    .Yesbitt  v.  Pijnt,  ibid.  376.  n. 

It  is  no  objection  tu  an  afiidavit  to  hold  to  bail,  that  it  is  not  entitled 
"  in  tlic  IGng's  BtrncA,"  or  tir.a  it  appeurs  to  have  boon  fciken  before 
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"  .1.  B.  commissioner,"  &c.  witliout  adding  "  of  the  court  of  K.  B."  if 
vn  fact  he  were  a  commissioner  of  that  court.  Kcnnet  and  ^ivon  Canal 
Company  v.  Jor.t'v,  ibid.  451. 

Affidavit  to  hold  to  bail  in  Irovrr.  n.iting, "  That  the  plaintiff's  cause 
of  action  against  the  defendant,  was  for  converting  and  disposing  of 
divers  goods  of  tlie  plaintilT,  of  the  value  of  25W.  which  he  refused  to 
deliver,  though  the  plaintiff  had  demanded  the  same,  and  that  neither 
the  defendant,  or  any  person  on  his  behalf,  had  offered  to  pay  to  the 
plaintiff  the  250/.  or  the  value  of  the  goods,"  was  holden  to  be  in- 
sufficient.   ll'rjoUfy  v.  Tti'^mujt^  ibid.  350. 

The  plaintiff,  in  an  affidavit  to  hold  to  bail,  must  give  himself  an  ad- 
dition, otlicrwisc  the  defendant  will  be  discharged  on  conmion  bail. 
Jarrtll  v.  Dillon,  I  £atl,  18. 

An  afl;da\it  to  hold  to  bail,  made  by  the  agmr  of  the  plaintiff  ex- 
pressly negativing  a  tender  in  bank  notes  of  the  debt  to  his  principal 
as  well  as  to  himself,  were  not  thereui  stated  to  reside  abroad.  Knight 
\.  Keytr,  1  iio*/,  415. 

If  an  affidavit  to  hold  to  bail,  made  by  the  plaintiff's  clerk,  expressly 
negative  a  tender  in  bank  notes,  it  is  bad  :  for  a  clerk  caimot  have  cer- 
tain knowledge  of  a  mere  negative.    Smith  v.  Tyson,  1  B.  and  P.  339. 

.1ffida\il  to  hold  !o  bait.  By  Stat.  37  Geo.  III.  c  45.  "  No  person 
shall  be  holden  to  s()ccial  bail,  unless  the  affidavit  to  hold  to  bail  con- 
tain therein,  that  no  offer  has  been  made  to  pay  tlic  sum  of  money  in 
such  affidavit  mentioned,  &c.  in  notes  of  the  governor  and  company 
of  the  bank  of  Ungland,  expressed  to  be  payable  on  demand,  (frac- 
tional parts  of  the  sum  of  20s.  only  excepted,")  and  couit  of  A'.  B. 
held  an  affidavit  to  hold  to  bail  for  1190/.  I U.  3rf.  defective,  on  the 
grounds,  that  the  tender  of  the  debt  in  bank  notes  was  not  properly 
negatived,  according  to  the  provisions  of  the  above  act.  Jennings  v. 
Mitchrll,  1  Jiasi,  17.  But  see  now  43  Geo.  III.  c.  18.  §  2.  and  this 
Did.  tit.  Bant  oj  England. 

Where  the  principal  resides  here,  it  is  not  sufficient  for  his  agent  in 
an  affidavit  to  hold  to  b^jl,  to  negative  a  tender  of  the  debt  in  bank 
notes  ">  'Ar  "/  knowlrdge,  but  such  tender  must  be  positively 
negatived.    Elliott  v.  Duggin,  2  £att,  24. 

Affidavit  to  hold  to  bail  for  16/.  and  uftmirdt,  held  insufficient,  as  non 
tonslai  but  the  tender  negatived,  (which  was  that  no  bank  notes  for 
16/.  and  u/i^vard.^,  had  been  made,)  may  have  been  a  fractional  part  of 
ihe  sum  due  above  16/.  for  which  no  tender  in  bank  notes  coiUd  be 
made.    Eord  v.  J.ovrr,  3  £ati,  1 10.    Sec  tit.  Bait. 

AFFIN.VGK,  Fr.  ajinagr.^  Refining  of  metal,  fiurgalio  metalU ; 
hence,  fine  aiid  refine. 

To  AFFIRM,  .iffirmare^  To  ratify  or  confirm  a  former  law  or 
judgment:  so  is  the  substantive  affirmancr  used  Stat.  8  Hrn.  VI.  c.  12. 
.\nd  the  verb  itself,  by  IVrsi.  Symbol,  part  2.  tit.  Fines,  §  152.  19 
Hen.  ^'II.  c.  20.    See  also  the  next  word. 

Al'FlRM.ATIOX.  .\n  indulgence  allowed  by  law  to  tlie  people 
called  Quakers,  who,  in  cases  where  an  oath  is  required  from  others, 
may  make  a  solemn  affirmation  that  wliat  they  say  is  true.  Sec 
Quakers. 

.\FFOR.\RE,  To  affeer  (which  sec;)  to  set  a  value  or  a  price  cm 

a  thing.    Du  Cange. 

AFFOR.\TUS,  Appraised  or  valued,  as  things  vendible  in  a  fair  or 
market.    Cariular.    Glaston.  MS./ol.  58. 

.\FFORCIAMEXT,  afforeiamentum.']  A  fortress,  strong  hold,  or 
other  fortification.    Pryn.  jinimad.  on  Coke,  fit.  184. 
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AFFORCIARF.,  To  add,  to  incicasc,  or  make  stronger.  Bract,  lib. 
4.  r.  19.  viz.  ill  case  of  disagreement  of  the  jur/i  let  the  assise  be 
creased. 

AI'l'OREST,  afforculare.']  To  turn  ground  into  a  forest.  Chart, 
dr  Fornti.  e.  1.  When  forest  ground  is  turned  frmn  forest  to  oilier 
uses,  il  is  called  dimjfurrsii  rt.    i'idr  Pon  si. 

AFFKAY,  Is  derived  from  tlic  Fr.  word  f^iawr,  to  «^r;.S'/i/,  and  it 
formerly  meant  no  more;  as  wliere  persons  appeared  with  armour  or 
weapons  not  usually  worn,  to  the  terror  of  others.  See  slat.  2  Kdw.  III. 
c.  3.  But  now  it  signilies  a  skirmish  or  fighting  between  two  or  morei 
and  there  must  be  a  stroke  given,  or  olTered,  or  a  weapon  dr.iwn,  other- 
wise it  is  not  an  affray.  3  Iu.ii.  1S8.  An  affrati  is  a  /lublic  offence  lo  the 
terror  t^f  ihr  Icing's  eu/ijccls ;  and  ao  called,  because  il  affrighlcth  and 
maketh  men  a/raid.  3  In.st.  !S8. 

From  this  last  dcBnition  it  seems  clearly  to  follow,  that  there  may  be 
an  assault,  which  will  not  amount  to  an  aiVray  ;  as  where  it  happens  in 
a  private  place,  out  of  the  l:earing  or  seeing  of  any,  except  the  parties 
concerned ;  in  which  case  it  cannot  be  said  to  be  to  the  terror  of  the 
people. 

.*\lso  it  is  said,  that  no  qviarrelsome  or  threatening  words  whatsoever, 
shall  amount  10  an  aflray ;  and  that  no  one  CiUi  justify  laying  his  hands 
on  those  who  shall  barely  ([Uarrcl  with  angry  words,  without  coming  to 
blows;  yet  it  seemeth  that  the  constable  may,  at  the  rei^uest  of  the 
party  threatened,  carrj-  the  person  who  tliicalens  to  beat  him  before  a 
justice,  ill  order  to  find  sureties. 

Also,  it  is  certain,  that  it  is  a  very  high  offence  to  challenge  anotlicr, 
cither  by  word  or  letter,  lo  fighl  a  duel,  or  to  be  the  messenger  of  such 
a  challenge ;  or  even  barely  to  endeavour  to  provoke  anolher  to  send  a 
challenge,  or  to  fight ;  as  by  dispersing  letters  to  thai  purpose,  full  ot 
reflections,  and  insinuating  a  desire  lo  fight.  See,  on  this  subject, 
Leach's  Hai-.'kins,  1.  f.  63.  and  2.  c.  10.  §  17.  c.  15.  §  8.  c.  U.  §  8. 

Bui  admitluig  that  bare  words  do  not,  in  the  judgment  of  law,  carry 
in  them  so  much  terror  as  to  amount  to  an  affray,  yet  il  seems  certain 
that,  in  some  cases,  there  may  be  an  aflVay  where  there  is  no  actual 
violence  ;  as  where  a  man  arms  himself  witli  dangerous  and  unusual 
weapons,  in  such  a  manner  as  will  naturally  cause  a  terror  to  the  peo- 
ple ;  which  is  said  lo  have  been  always  an  offence  at  the  common  law, 
and  is  strictly  piohihitcd  by  statute  2  lidiu.  111.  c.  3.  See  lit.  Hiding 
Armed.  To  make  an  affray  in  any  of  the  king's  inferior  courts  of  jus- 
tice is  highly  Unable.    3  Insl.  Ul.    12  Co.7\. 

As  lo  the  power  of  constables  and  others  in  cases  of  affray,  sec  this 
Did.  lit.  Constuble  III.  1. 

.\  justice  of  peace  may  commit  affraxicrs,  until  they  find  sureties  for 
the  peace.  And  there  is  no  doubt  but  that  a  justice  of  peace  may  and 
must  do  all  such  things  to  that  purpose,  which  a  private  man  or  consta- 
ble are  either  enabled  or  i'cc|uired  by  the  law  to  do:  but  it  is  said,  thai 
he  cannot  without  a  warrant  auUiorise  ihe  arrest  of  any  pci-son  for  an 
aflVay  out  of  his  own  view ;  yet  it  seems  clear,  that  in  such  ease  he  may 
make  his  warrant  to  bring  the  olVender  before  him,  in  order  to  compel 
him  10  find  sureties  lor  llie  peace.  Sec  Leach's  JIuiiikins,  P.  C.  1. 
f.  63. 

It  is  inquirablc  in  the  court  Icct ;  and  punishable  by  justices  of  peace 
in  their  sessions,  by  fine  and  imprisonment.  And  it  differs  from  as- 
sault, in  that  il  is  a  wrong  lo  the  public ;  whereas  assault  is  of  a  private 
nature.  Lamb.  lib.  2.  Yet  indictment  lies,  as  being  a  breach  of  ihe. 
public  peace.   See  Qitnrrellin^  in  a  Church,  ttc. 

\  0b,  I.  I 


66 


AGE 


AFFRF.IC.HTMENT,  affrtiamtnium.']  The  freight  of  a  ship,  from 
Fr.  />■<■.*,  freiKln.    fat.  1 1  Urn.  IV.    Sec  Charirr-/tariy. 

AI'FRI,  vcl  .(/ra.  Bullocks,  or  horsc-s  or  Iwasts  of  the  plough,  il/bn. 
Jitigl.  f:ar.  2.  /.  29 1 .  And  in  the  county  of  JVorihumberland,  the  peo- 
ple lo  this  day  call  a  dull  or  slow  horse,  a  false  <r»fr  or  afcr.  Spdm. 
G/otf. 

AFRICAN  COMPANT.  In  the  ninth  year  of  King  ll'illiam  III. 
the  trade  to  a  great  portion  of  jljrica  was  in  tlie  hands  of  The  Ko^al 
jifrhan  Ci^mfiunu.  which,  under  a  charter  from  Chxrlrs  11.  enjoyed  an 
exclusive  trade  fi-oui  the  port  of  Salke,  in  Aoa/A  Barbary  to  the  Cu/ie 
of  Good  Ht^/ir,  both  inclusive,  with  all  the  islands  near  adjoining  to 
those  coasts.  .\  new  arrangement  of  this  trade  was  made  by  stat.  9 
and  10  D'ra.  111.  r.  26.  by  which  the  traiic  was  opened  ;  but  this  act  con- 
tinued in  force  only  13  years ;  and  not  Ijeing  renewed,  the  whole  trade 
reverted  a5ain  to  the  exclusive  claim  of  the  company. 

This  .Ijrican  trade  was  put  on  a  new  footing  by  stat.  33  Geo.  II.  e. 
31.  which  made  it  lawful  for  all  the  king's  subjects  freely  to  trade  be- 
tween the  port  of  Sallrr,  in  &a/4  Barbaru,  and  the  Ca/ie  of  Hufic. 
Thus  was  the  trade  taken  out  of  the  hands  of  the  Rcya!  Af-iran  Com- 
fianij.  The  act  then  goes  on  to  provide,  that  all  pel-sons  trading  to 
tliat  coast,  between  C'u/if  Blanco  and  the  C'u/ir  of  Go'jd  Hojie,  should  be 
a  body  coi-porate.  by  the  name  of  The  Com/iany  of  Merchantt  trading  19 
.Ifrica ;  ilic  admission  to  which  company  was  made  very  easy,  namely, 
by  the  payment  of  only  ♦Os.  The  trade  between  the  port  of  Sallef  and 
Ca/ie  Blanco,  was  left  open  to  all  persons  whatsoever.  By  sut.  25  Geo. 
II.  c.  40.  (see  stat.  2+  Geo.  II.  c.  49.)  all  tlie  forts,  castles  ui;d  factories 
on  the  coast,  from  the  port  of  Saiiee  to  the  Ca/:r  of  Good  IJkfie,  belong- 
ing to  the  old  company,  were  transferred  to.  and  vested  in,  tlic  new  com- 
pany;  for  the  like  puipose  of  protecting  and  fecUitating  the  trade.  By 
stat.  4  Geo.  III.  c.  30.  the  fort  of  Seiugvl,  lately  ceded  by  J-'rance  to 
Greet  Britain,  was  in  like  manner  vested  in  the  new  contp.aiy. 

The  fort  of  Sene^  had  been  ceded  to  France  by  the  pcice  of  1783  ; 
and  tlie  French  King  guai'anteed  to  Great  Britain  the  possession  of 
fort  Jamet.  and  the  river  Gambia,  both  lying  between  the  lor.  of  Halire 
and  C'afie  Houge.  On  that  occasion  it  was  thought  more  bcneiicial  for 
the  trade,  that  the  forts,  settlements  and  factories  between  those  ports, 
which,  by  stat.  5  Cea.  111.  c.  44.  (repealing  the  above  act  of  4  Geo.  III. 
r.  20.)  had  been  vested  in  the  king,  should  be  revested  in  the  company  ; 
this  was  accordingly  done  by  stat.  23  Geo.  Ill,  c-  65.  The  same  fi-eedoin 
of  trading  there  w,is,  notwithstanding,  continued  to  all  the  king's  subjects. 

By  stat.  27  Geo.  III.  f.  19.  §  II,  12.  which  regards  this  trade,  some 
regulations  were  made  as  to  importing  from  Gibraltar,  mercbaudisc 
tlie  prcKluce  of  the  K;npcror  of  Morocco^g  dominions. 

AFRICAN  SL.VVK-TR.\DE.    See  Uiis  Diet.  ut.  Slave,. 

AGALM.-V,  The  impression  or  image  of  any  thing  on  a  seal.  Chart. 
Kdg.  Reg.  firo  M'entmonast,  Ecclet.  ar.no  698. 

AGE,  ttas,  Fr.  cjv.]  In  common  acci  ptation  signifies  a  man's  life 
from  his  birth  to  any  certain  time,  or  the  day  of  his  death :  it  also  bath 
telation  to  that  part  of  time  wherein  men  live.  But  in  the  law  it  is 
particularly  used  for  those  special  limes  which  enable  persons  of  both 
sexes  to  do  certain  acts,  which  before,  through  want  of  years  and  judg- 
ment, they  arc  prohibited  to  do.  .\s  for  example ;  a  man  at  twelve 
years  of  age  ought  to  take  the  oath  of  allegiance  to  the  king :  at  four- 
teen, which  is  his  age  of  discretion,  he  may  consent  to  marriage,  and 
ehoose  his  guardian :  and  at  twenty-one  he  may  alien  his  lands,  goods 
and  chiatels.   A  wenuu  at  nine  years  of  age  is  dowable  ;  at  itrelve  the 
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may  consent  to  Tnarriagc ;  at  fourteen  she  is  at  years  of  discretion,  and 
Slay  choose  u  guardian ;  and  at  twcnty-onc  she  may  alienate  licr  landsj 
Sec.    Co.  /.//.  78. 

Thci-c  are  several  other  ogr*  mentioned  in  our  ancient  books,  relating 
to  aid  of  the  lord,  wardship,  Sec.  now  of  no  use.  Co.  Lit.  The  age  of 
twcnty-onc  is  ihc  full  agr  of  man  or  woman;  which  enables  thcni  to 
contract  and  manage  for  themselves,  in  respect  to  their  estates,  until 
which  time  they  cannot  act  with  security  to  those  who  deal  wiili  thcm( 
for  their  acts  are  in  most  cases  either  void  or  voidable.    Pert.  ■ 

Fourteen  is  llie  age  by  law  to  be  a  witness  ;  anil  in  some  cases  a 
person  of  n'uie  years  of  agr  hath  been  allowed  to  give  evidence.  2 
Ua.uk.  P.  C.  r.  45.  5  27.  None  may  be  a  nieniber  of  parliament  under 
the  og.-  of  twenty-one  years;  aiid  no  man  can  be  ordaiiied  priest  till 
twenty-four;  nor  be  a  bishop  till  thirty  years  of  age.  See  tit.  liifani i 
also  tit.  Huron  and  Ftme,  Duwcr,  Pleading. 

ACll'l-PRIER,  aratem  firecari^  or  gtatia  /irecatio.'\  Is  when  an  ac- 
tion being  brought  against  a  person  under  age  for  lands  which  he  hath 
by  descent,  he,  by  pciition  or  motion,  shows  the  matter  to  the  courti 
and  prays  that  tlie  action  may  stay  till  his  full  age,  which  the  court 
gcncKiliy  ai;roes  to.     'J'rrms  ilr  Ley,  30.    See  J'arnl  Demurrer. 

ACiENI"l{ID.\.  The  true  loi-d  or  owner  of  any  thing.  Leg.  InS) 
c.  50.  u/inrf  /Irom/il.  e.  IS. 

AGliNHINli.    Sec  Third..Mghi-Amn-hinde. 

AGENT  AND  PATIENT.  When  the  same  person  is  the  doer  of 
a  thing,  and  the  p.irly  to  whom  done  :  as  w  here  a  woman  endows  her- 
self of  the  best  p,irt  of  her  husband's  possessions,  this  being  the  sole 
act  of  herself  to  iiei-scif,  makes  \\ct  agent  and  /latient.  Also  if  a  man 
be  indebted  unto  another,  and  aflerwaitls  he  makes  the  creditor  his 
executor,  and  dies,  the  executor  may  retain  so  much  of  the  goods  of 
the  deceased  as  wiil  satisfy  his  debt;  and  by  this>  retainer  he  is  agent 
and  littlient,  that  is,  the  party  to  whom  the  debt  is  due,  and  the  person 
that  pays  the  same.  But  a  man  shall  not  be  judge  in  his  own  causci 
(juia  iniquum  est  utitiuem  fsua  ret  esse  judicem.    8  Jie/i.  118.  138. 

AGILU,  free  from  penalties,  not  subject  to  the  customary  line  or 
imposition.    Sax.  a  gild,  sine  mulcta.    Leges  jiluredi,  c.  6. 

AGILER,  From  the  Sax.  a  gill,  (witliout  fault,)  an  observer  or  in- 
former. Blount. 

AGILI...\K1US,  Anciently  an  hcy-ward,  herd-ward,  or  keeper  of 
cattle  in  a  common  field,  sworn  at  the  lord's  court  by  soicnm  oatl>. 
There  were  two  sorts,  one  of  the  town  or  village,  the  other  of  the 
lord  of  the  manor.    Cowet.    Sec  Kenneths  Parocli.  Antiq.  531.  576. 

AGIST,  (Ironi  the  Fr.  giate,  a  bed  or  resting-place.)  Signifies  to 
take  in  and  feed  the  callle  of  strangers  in  tl\c  kijig's  forest,  and  to 
gather  up  the  money  due  for  the  same.  Chart.de  Porenta,  9  Hen.  III. 
r.  9.  The  officers  appointed  for  this  purpose  arc  called  agisters,  or 
gist-takers,  Mtf]  are  made  by  the  king's  letters  patent:  there  ardour  of 
them  in  eveiy  forest  wherein  the  king  hath  any  pawnage.  jV/anin. 
Forest-La-.vs,  c,  1 1  to  80.  They  are  also  called  agistators,  to  take  ac- 
count of  the  cattle  agisted. 

AGISTMENT,  agisiamentuni,  from  Fr.  geyser,  gister,  (jaeene,)  be- 
cause the  beasts  arc  levant  and  coucliant  during  the  time  they  are  on 
the  land.]  Is  where  other  men's  cattle  are  taken  into  any  ground,  at  a 
certain  rate  j:er  week.  It  is  so  called,  because  the  cattle  are  suflered 
agiser,  that  is,  to  be  levant  and  cotichunt  there  :  and  many  great  farms 
are  employed  to  this  purpose.  2  Inst.  643.  Our  gi-aziers  call  cattle 
which  they  thus  take  uito  kcc|j  gisemrnis  ;  and  to  ,gise  or  juice  the 
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t^round,  is  when  the  occupici-  thereof  feeds  it  not  with  his  own  stock, 
but  takes  in  the  cattle  of  oihci-s  to  oifwi  or  pasture  It.  .Ighlmini  is 
likewise  the  profit  of  such  feeding  in  a  ground  or  field ;  and  extends  to 
the  depasturing  of  barren  cattle  of  the  owner,  for  which  tithes  shall  be 
paid  to  the  parson.  There  is  agistment  of  sra-tanks,  where  lands  arc 
charged  with  a  tribute  to  keep  out  the  sea.  Tt  rrir  agixiatx  are  lands 
whose  owners  are  bound  to  keep  up  the  sea-banks.  S/iclni.  in  Romnry 
Marsh.    See  tit.  Tilhi-.i. 

AGITATIO  ANIMALIUM  IN  FORESTA.  The  drift  of  beasts 
in  the  forest.    -Lig.  Fomt, 

AGIUS.  Gr.  i.  c.  holy.    Afon.  jlngl.  p.  15.  17. 

AGNUS  DEI,  A  piece  of  while  wax  in  a  flat  oval  form,  like  a 
small  cake,  stamped  with  the  figure  of  the  lamb,  and  consecrated  by 
the  pope.  By  stai.  I J  K/iz.  c.  3.  ylgnus  l)ri,  crosses,  &c..  are  not  pcr- 
iniited  to  be  broiiy;ht  into  this  kingdom  on  pain  of  /iremiwirr. 

AGREEMENT,  agrcnmmlum,  aggregatio  viniiium.]  A  joining  to- 
gether of  two  or  more  minds  in  any  tiling  done,  or  to  be  done.  Plated. 
17.  The  joint  consent  of  two  or  more  p.iities  to  a  contract  or  bargain  ; 
or  rather,  the  effect  of  such  consent. 

On  tliis  subject  free  use  has  been  made  of  the  new  edition  (1793)  of 

jl  Treatise  of  £i/uitx/,"  vol.  I.  with  the  very  copious  and  useful  mar- 
ginal notes  and  references,  by  Mr.  J'onblar.^jue.  The  Editor  of  tliis 
Dictionary  had  only  an  opportunity,  on  the  present  occasion,  of  apply- 
ing to  ilic  fii-st  volume  of  that  verj-  useful  perfomiance.  The  subject 
seems  to  divide  itself  in  the  followuig  manner : 

I.  Who  may  be  parties  to,  or  bound  by,  an  agreement. 
II.  The  various  kirids  of  agreements;  and  of  the  assent  and  dis- 
agreement of  parties. 

III.  Of  tlie  operation  of  the  statute  of  frauds  j  and  herein  of  en- 

dence  to  explain  agreements. 

IV.  Of  compelling  the  pcrfoiTnance  of  agreements ;  and  herein  of 

iiaud  in  making  them. 

1.  A  person  noii  eomfios  is  not  capable  of  entering  into  any  agree- 
tncnt.    See  tit.  Idiots  and  l.tma;icka. 

Also  an  infant,  for  the  same  reason,  is  generally  incapable  of  contract- 
ing, except  for  iiecessarics,  &c.    See  tit.  Infant. 

A  wife  during  the  intermarriage  is  incapable  of  entering  into  any 
agreement  i«  paii,  being  under  power  of  her  husband.  See  tit.  Baron 
and  /•erne. 

The  ancestor  teiscd  in  fee  may,  by  his  agreement,  bind  his  heir; 
therefore  if  .i.  agrees  to  sell  lands,  and  receives  part  of  the  purchase- 
money,  but  dies  before  a  con\eyance  is  executed,  and  a  bill  is  brought 
ag.iinst  the  heir,  he  will  be  decreed  to  convey,  and  the  money  shall  go 
.  to  the  executor;  especially  if  there  are  more  debts  due  than  the  testa- 
tor's personal  estate  is  .sulliciem  to  p:iy.  2  Trrn.  213.  .Ibr.  Eq.  265 
But  if  tenant  in  tail  agrees  to  convey,  or  bargains  and  sells  the  lands 
for  v..iUable  consideration,  without  fine  or  recoveiT,  and  dies  before 
the  fine  or  recovery  be  levied  or  suffered,  the  issue  is  not  bound  cither 
in  law  or  equity ;  for  equity  cannot  set  aside  the  statute  de  dtmit^ 
winch  says,  tltat  voluntas  d'jnatoritt  oliservriur  ;  nor  can  the  court  set 
up  a  new  r.ianner  of  conveyancing,  and  thereby  supersede  fines  and 
recoveries ;  for  thereby  the  king  would  lose  the  perquisites  by  fines, 
or  the  writs  cf  entry  and  fines  for  alicnalioD.  Hoi-  203.  1  Chan.  C<t. 
IT  I.    1  icv.  339.    2  Vent.  550.  Yet, 
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If  there  be  tenant  in  tail  in  equity  a»  of  a  trust,  or  <indcr  an  equitable 
aj^rccmcnt,  and  he  for  valuable  coiisiclcration  bargains  and  sells  ibc 
land  without  fine  or  rccoveiy,  this  shall  bind  his  issue,  because  the 
statute  rff  (tonU  doth  not  extend  to  it,  being  an  entail  in  equity,  and  a 
creature  of  the  court.  1  Chan.  Co.  234.  2  Chan.  Co.  64.  I  Vcrn.  13. 
440.    2  Veni.  I  S3.  583.  72. 

11.  On  tliis  head  shall  be  considered, 

1st.  All  ^/iiTcrnKKf  executed  already  at  the  beginning;  as  where 
money  is  paid  for  the  ihinf;  agreed,  or  other  satisfaction  made.  2dly. 
An  agreemrnl  after  an  act  done  by  another;  as  where  one  doth  such  a 
thing,  and  another  person  agrrr.t  to  it  afterwards,  which  is  executed 
also:  and  3dly.  An  ugrcrmenl  executor)',  or  to  be  performed  iit  fiiruro. 
This  last  sort  of  agrrtmcnt  may  be  divided  into  t«o  parts;  one  certain 
at  the  beginning,  and  the  other  when,  the  eerlaii.ly  not  appearing  at 
first,  the  parties  agree  that  the  thing  shall  be  performed  upon  the 
cert;iinly  known.  Terms  de  Lty,  31.  Sec  tit.  Condition,  Contract^ 
Coi'rnarlt. 

Every  agreement  ought  to  be  perfect,  full  and  coinplete,  being  the 
mutual  consent  of  the  parties;  and  should  be  cxcciileil  with  a  recom- 
pense, or  be  so  certain  as  to  gi\  e  an  action  or  other  remedy  thereon. 
P/tjivd.  5.  Any  thing  under  hand  and  seal,  which  intpoias  an  agree- 
■menl,  will  amount  to  a  covenant:  and  a  ftroviso,  by  way  of  agreement, 
amounts  likc«  ise  to  a  covenant ;  and  action  may  be  brought  upon 
them.  1  Lev.  155. 

If  any  estate  in  possession  or  reversion  be  made  to  me,  I  must  agree 
to  it  before  it  will  be  settled  ;  for  I  may  refuse,  and  so  avoid  it  :  a 
release,  deed,  or  bond  is  made  and  delivered  to  another  to  n»y  tisc, 
this  will  vest  in  me  without  any  agreement  of  mine  ;  but,  if  1  drsugree 
to  it,  I  make  the  deed  void.  D<jer,  167.  And  regularly,  where  a 
man  hath  once  disagreed  to  the  party  himself,  he  can  never  after  w^rrr; 
and  obligation  being  made  to  my  use,  antl  tendered  to  me,  if  I  refuse 
it,  and  after  agree  again  and  will  accept  it ;  now  this  agreemrnl  after- 
wards will  not  make  the  obligation  good,  that  was  void  by  the  refusal. 
Co.  Ut.  79.    5  Kej!.  119. 

An  agreement  may  be  as  well  in  the  party's  absence  as  in  his  pre- 
sence ;  but  a  disagrermene  must  be  to  the  person  himself  to  \\lic»m 
made.  2  Re/i.  69.  When  an  estate  is  made  to  a  feme  eovert,  it  is 
good,  till  disagreement,  without  any  agreement  the  husband  :  though 
a  new  estate  granted  to  the  wife  where  she  hath  an  estate  before,  as 
by  the  taking  of  a  new  lease,  and  making  a  surrender  in  law,  will  not 
vest  till  the  husband  agree  to  it.    ffoi.  204. 

That  an  assent  on  the  part  of  the  person  who  takes,  is  also  essen- 
tial to  all  conveyances  and  contracts  ;  for  where  a  man  is  to  be  vested 
with  an  interest,  his  acceptance  is  necessary.  Sec  2  Ventr.  198.  2 
A'aH-.  618.  2  Leon. /I.  Tl. /il.  V7 .  5  Vin.  Jbr.  50»./il.  1.^  .See  Tliom/i^ 
son  v.  I.eac/i,  2  rente.  198.  in  which  tliis  subject  is  VC17  elaborately 
discussed  by  Venlris,  J.    See  also  Butler  and  JBaker't  case,  3  Co.  26. 

III.  Besides  the  bare  words  of  an  agreement,  the  common  law,  to 
prevent  imposition,  ordained  certain  ceremonies  where  an  inteiest 
was  to  pass  ;  and  tlu'rcl'ore  appointed  livery  for  things  corporeal, 
and  a  deed  for  things  incorporeal.  Yet  in  equity,  where  there  was 
a  consideration,  the  want  of  ceremonies  was  not  regarded.  How- 
ever, in  former  times,  courts  of  equity  were  very  cautious  of  re- 
lieving bare  parol  agreements  for  lands,  not  signed  by  the  par- 
tics,  nor  any  money   paid  ;    (2  J''rciin.  216.)  although  they  would 
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someiimcs  give  the  party  satisfaction  for  the  loss  he  had  sustain- 
ed. And  now  by  the  stat.  of  29  Car.  II.  ru/i.  S.  commonly  called 
tlie  Statute  of  Frauds,  if  an  agreement  be  by  parol,  and  'lot  signed  Ay 
f/ir  /lartirs*  or  9omrbottit  tiixiifiith  aut/iorUcd  bu  thcm^  {/'rr.  CA.  402.)  if 
such  agreement  be  not  confessed  in  the  answer,  it  cannot  be  carried 
into  i  secution.  But  where,  in  his  answer,  the  defendant  allows  the 
bargain  to  be  complete,  and  does  not  insist  on  any  fraud,  there  can  be 
no  dai.gcr  of  pcrjuiy  ;  because  he  himself  has  taken  away  the  neces- 
sity of  proving  it.  (yVr.  CVi.  208.  374.  I  »'<•:.  221.  441.  ^mi.  586.) 
So  if  it  be  carried  into  execution  by  one  of  the  parties,  (2  fern.  4S5- 
Pre:  C'A.  519.  2  J'rrcm.  268.  .^mA.  S86.  2  Sira.  783.  Jiuni.  65.  94- 
9  Moil.  ".  I  t'cz.  82.  221.  297.  441.  3  .^tt.  4.  1  J}ro.  He/t.  404- 
■2  ISro.  Jiif:.  .166.  MfiS.  iih  Julij,  1786,)  as  by  delivering  possession, 
and  such  execution  be  accepted  by  the  other,  he  that  accepts  it  must 
perform  his  part  ;  for  w  here  there  is  a  performance,  the  evidence  of 
ihe  barg;an  does  not  lie  merely  upon  the  words,  but  upon  the  fact 
performed.  See  2  ISro.  Rc/i.  566.  And  it  is  unconscionable,  that  the 
party  that  has  received  llie  advantage,  should  he  admitted  to  say  that 
such  contract  was  never  made.  So,  if  the  signing  by  the  other  party, 
or  reducing  the  agreement  into  writing,  be  prevented  by  fraud,  it  may 
be  good.  Pre.  C/i.  526.  5  I'in.  .Ibr.  521.  /i/.  31.  1  Vcrn.  296.  And 
although  parol  agreements  are  bound  by  the  statute,  and  agreements 
are  not  to  be  part  parol,  and  pan  in  writing  ;  yet  a  deposit,  or  collate- 
ral security,  for  tlie  performance  of  tlie  written  agreement,  is  not 
within  the  purview  of  the  statute.  2  Vern.  617.  1  Bro.  Rep.  269. 
19//J  JliriU  17S5.  MSS.    See  TreatUe  'jf  Equiiu,  I.  164—175. 

It  was  determined,  very  soon  after  the  passing  of  tlie  statute  of 
frauds,  that  an  agreement,  signed  by  one  of  the  parties,  should  be 
binding  on  the  party  signing  it.  2  C'A.  Co.  1 64.  And  in  Sir  Jamtt 
Lowlhcr  V.  Cariil,  1  Vent.  221.  the  court  appears  to  have  thought) 
that  one  of  the  parties  making  alterations  in  the  draft,  and  sending  it 
to  the  other  to  execute,  who  did  execute  it,  would  bring  the  case  out 
of  the  statute.  But  tlie  authority  of  this  latter  decision  seems  to  be 
done  aw,iy  by  Lord  Maccie^ficUrs  decree  in  Ha'.i'kina  v.  Holmes^  1  P. 
Urns.  770.  by  which  his  lordship  held,  tliat  unless  in  some  particular 
cases,  where  there  has  been  an  execution  of  the  contract,  by  entering 
upon  and  improving  the  premises,  the  party's  signing  the  agreement 
is  absolutely  necessai*y  for  completing  it  ;  and  that  to  put  a  different 
construction  upon  it  would  be  to  repeal  it ;  and  his  lordship  therefore 
held,  that  the  defendant  having  altered  the  dnift  with  his  o«ni  hand, 
was  not  a  signing  to  take  it  out  of  the  statute  ;  though  tlie  vendor 
afterwaixls  executed  the  conveyance,  and  catised  it  to  be  registered. 
But  this  question  received  more  particular  consideration  in  the  case  of 
Sldit.iw  Mo<trr,at  Srrjrani's-Inn  Hall,  March  I,  1786,  in  which  case 
the  court  deiivered  their  opinions,  that  the  signature  required  by  the 
statute  is  to  have  the  effect  of  giving  authenticity  to  the  whole  of  tlie 
instrument  ;  and  where  the  name  is  inserted  in  such  a  manner  as  to 
have  that  effect,  it  did  not  much  signify  in  wliat  part  of  tlie  instrument 
it  "i>s  to  be  found  ;  as  in  the  fonnal  introduction  to  a  will.  [Thus, 
"Ti.is  is  the  last  will  and  testament  of  me,  .1.  B."  written  with  the 
testator's  own  hand  has  been  deemed  a  suflicicnt  signing.]  But  it 
coilid  not  be  im.igiiied,  that  a  name  inserted  in  the  bf.'dy  of  an  instru- 
meiit,  aiid  -ppUcable  to  puniculur  purposes,  could  amount  to  such  an 
•autncntication  as  the  statute  required  ;  [Thus,  in  notes  of  an  agree- 
laent,  •*  Mr.  J.  to  do  so  ;uul  so,"  though  written  by  .4.  himself,  not  a 
sufficient  signing ;]  upon  which,  as  weli  as  upun  another  grouiid,  the 
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till  was  dismissed.  See  Mr.  Cox's  note  (1)  to  Havikim  v.  ffolmct,  I 
P.  Wms.  770. 

If  a  defendant  confess  tlie  agreement  charged  in  tlie  bill,  there  is 
certainly  no  danger  of  fiaud  or  perjury  in  decreeing  the  perfoi  muiicc 
of  such  agreement.  But  it  is  of  considerable  importance  to  deter- 
mine whether  the  defendant  be  bound  to  coiifcss  m-  tli  iiy  a  merely 
parol  agreement,  not  alleged  to  Ijc  in  any  pari  exi  •  nii  d  ;  or  il  he  do 
confess  il,  whether  he  may  not  insihi  on  the  statute,  in  bar  of  the 
performance  of  it  ?  S,  o  Trt  iiii.se  <,/  K'/mly,  p.  1()8.  note  (<l),  where 
this  subject  is  very  accurately  and  ably  discussed.  To  allow  a  statute, 
having  the  prevention  of  frauds  for  its  object,  to  be  interposed  in  bar 
of  the  performance  of  a  |>arol  agreement,  in  part  performed,  were 
evidently  to  encourage  one  of  the  mischiefs  which  the  legislature  in- 
tended to  prevent.  It  is  therefore  an  established  rule,  that  a  parol 
agreement,  in  /uirl  /u  r/ormcd,  is  not  within  the  provisions  of  the 
statute.    See  U'hilchurch  v.  Bcvis,  2  Urn.  lirfi.  56fi. 

As  to  what  acts  amount  to  a  part  performance,  the  general  rule  is, 
that  the  acts  must  be  sueh  as  could  be  done  with  no  other  view  or 
design  than  to  perform  the  agreement,  and  not  such  as  are  merely 
introductory,  or  ancillary  to  it.  Gunter  v.  IfaUfy^  Amb.  586.  Il'/iil^ 
tread  V.  Brockhursi,  1  Bro.  Kef).  412.  The  giving  of  possession  is 
therefore  to  be  considered  as  an  act  of  part  pcrlormance,  Hfcwurl  v. 
JJen.'oii,  jV/i'S.  ir/i  ./uly,  1786  ;  but  giving  directions  for  conveyances, 
and  going  to  view  the  estate,  are  not.  C'/arlr  v.  tVright,  I  jl!k.  \i. 
IMttitey  V.  Bagnal,  6  Bro.  P.  C.  45.  Payment  of  money  is  also  said 
to  be  an  act  of  part  performance.  Lacon  v.  Martins,  3  .-Itk.  4.  But  it 
seems  that  payment  of  a  sum,  by  way  of  earnest,  is  not.  Seagood  v. 
Meale,  Pre.  C/i.  560.  Lord  Pengal  v.  i?o.?.»,  2  Jiq.  Ca.  Mr.  46.  ///.  12. 
Simmons  v.  Cornelius,  1  Ch.  Refi.  128.  But  sec  Vol!  v.  Smith,  3  Ck. 
Re/i.  16.  and  jlnon.  2  Frcem.  128. 

In  the  ciisc  of  Seagood  v.  Mcate,  Pre.  Ch.  561.  it  is  said,  that 
**  where  a  man  on  promise  of  a  lease  to  be  made  to  him,  lays  out 
money  ii\  improvements,  he  shall  oblige  the  lessor  afterwards  to  exe- 
cute the  lease  ;  because  it  was  executed  on  the  part  of  the  lessee." 
This  dictum  is  sanctioned  by  the  spirit  of  equity,  and  seems  to  do 
away  the  decisions  which  require,  even  under  the  circumstance  of 
premises  being  improved,  an  averment  of  its  being  part  of  the  parol 
agreement  that  it  should  be  reduced  into  writing. 

A  letter  not  only  takes  an  agreement  in  consideration  of  marriage 
eut  of  the  statute,  but  also  agrcen>ents  respectnig  lands,  tsc.  Ford  v. 
Comjiton,  3  Bro.  Re/t.  32.  Tawney  v.  Crowlher,  2  Uro.  Re/i.  313.  But 
whenever  a  letter  is  relied  on  as  evidence  of  an  agreement,  it  must 
be  stamped  before  it  can  be  read.  Pord  v.  Comjuon.  It  must  also 
distinctly  furnish  the  terms  of  the  agreement.  Seagood  v.  Meate, 
Pre.  Ch.  550.  Slra.  426.  Clark  \.  Wright,  I  ./Itk.  12.  Or  it  must  at 
least  refer  to  some  written  instrument,  in  which  the  terms  are  set 
forth.  Tatvney  v.  Crowther.  It  must  likewise  appear,  that  the  other 
party  accepted  such  terms,  and  acted  in  contemplation  of  them. 

Where  an  agreement  in  writing  is  executed,  it  were  not  only  against 
the  express  provision  of  the  statute  of  frauds,  but  also  against  the 
policy  of  the  common  law,  to  allow  of  parol  evidence,  for  the  pur- 
pose of  adding  to,  or  vai-ying  the  terms  of  the  agreement.  2  .itk. 
383.  3  .^tk.  8.  Bunb.  65.  3  tVih.  275.  But  if  it  be  alleged,  that 
some  material  part  of  the  agreement  was  omitted,  by  fraud,  or  that 
(he  intention  of  the  parties  was  mistalcen  and  misapprehended  by  the 
drawei-s  of  the  deed,  in  jurh  cases,  it  seems,  evidence  will  be  adniH;- 
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sibte  even  though  the  agreement  be  executed.  C  ^It.  803.  i  Verts. 
98.  2  fVrn.  347.  i  C'A.  Ca.  180.  d  fortiori,  such  eviilence  will  be 
«dmis!<iblc  where  the  aijrecment  is  executory.  3  .4ik.  388.  1  t'ez. 
436.  It  nia)  he  niuterial  to  observe,  where  evidence  drhum  tlie  deed 
is  admiltrd  i"  show  wlui  was  the  consideration  of  the  agreement,  thai 
the  coiisiitt ivlion  to  be  proved  must  be  consistent  with  tlie  considera- 
tion st:iid.  3  Term  AV/j.  i'i.  Fulbeck'a  Paraltrl,  /i.  9.  And  if  the  deed 
spccilV  the  consideration  to  iiavebccn  a  sum  of  money,  evidence  is  not 
adn;is6ible,  in  order  to  superadd  another  consideration,  as  natural  love 
and  aflection,  &c.  3 /".  ICHi*.  204.  1  Tt;.  128.  Nor  if  the  consider- 
ation f.il,  can  evidence  be  admitted  to  support  the  conveyance  as  a 
gift.  2  I'rz.  637.  1  .itk.  294.  3  Bro.  Rcfi.  IS6.  and  tliough  the  deed 
specify  u  particular  consideration  and  other  eonsidrraiioru,  generally, 
no  consideration  but  liiat  expressed  shall  be  intended.  Cro.  HUz.  343. 
but  JK.  whether  other  considerations  might  not  be  proved. 

IV.  It  huS  been  said  that  where  the  contract  is  good  at  law,  equity 
will  cai  iT  it  into  execution ;  but  this  proposition  is  too  generally 
stated  ;  for  though  equity  will  enforce  llie  specific  perfonnance  of  fair 
and  reasonable  contracts  where  the  parly  wants  the  tiling  in  specie, 
and  cannot  have  it  in  any  other  way  ;  yet,  if  the  breach  of  ilie  con- 
tract can  be,  or  was  intended  to  be,  compensated  in  damages,  courts 
of  equity  will  not  interpose.  See  Erring'r^r.  v.  .Innfstii,  2  Bn.  Jirfi. 
341.    Cudd  V.  Jfuilcr,  1  P.  ri';n.s.  570.     Cu/'/Irr  v.  Harris,  Bunb.  135. 

It  is  assuredly  a  gcnenU  rule,  that  couns  of  equity  will,  under  cer- 
tain circumstances,  enforce  the  specific  performance  of  agreements, 
for  tlie  i!on-pcrfomiance  of  which  the  party  would  be  entitled  to  dama- 
ges at  liiw  :  but  as  tlic  decreeing  of  specific  performance  is  in  the 
discretion  of  the  court,  it  must  not  be  considered  as  a  universal  rule  ; 
for  if  the  piaintifl's  title  he  involved  in  difficulties  which  caiuiotbe 
immecliutely  removed,  equity  will  not  compel  the  defendant  to  lake  » 
conveyance  ;  though  perhaps  he  might  at  law  be  subject  to  damages 
for  not  compleiing  his  purchase.  See  Marlow  v.  Sniiih,  2  P.  fi  rm. 
198.  SAafiland  v.  Smir/i,  1  Bro.  Jie/i.  73.  Cot/ar  V.  Detaie,  21«  Julv, 
1792.  MSS. 

Qu.  Whether  courts  of  equity  will  decree  an  agreement  entered 
into  by  letter,  if  a  deed  appear  to  have  been  afterwards  framed,  (but 
not  executed,)  varjing  the  terms  expressed  ui  Uie  letter  .'  See  Coir 
y.  jXlaeeall,  2  rem.  34.  Or  if  tlie  terms  be  varied  by  parol.  See 
Jordan  r.  3  Bro.  Hrfi.   388.    And  as  a  letter  setting  forlli 

the  terms  of  an  agreement,  takes  the  agreement  out  of  the  staiulc, 
it  being  a  sufficient  signing  ;  so,  it  seems,  it  is  a  sufiicient  signing,  if 
a  person,  knowing  the  contents,  subscribe  the  deed  as  a  witness  only. 
Wcl/ord  v.  litaztlu,  3  .//*-.  503. 

In  the  civil  law,  counter  letters,  and  all  secret  acts  which  make  any 
change  in  agreements,  are  of  no  manner  of  effect  wiili  respect  to  the 
interest  of  a  third  pei  son.  1  Vcrn.  240.  348.  475.  2  Vcrn.  466.  1 
P.  ll'mn.  758.  2  I'cz.  375.  1  B/a.  Pr/i.  363.  for  this  would  be  an  in- 
fidelity conti'aiy  to  good  manners  and  the  public  interest.  In  cases  of 
this  nature  it  is  not  necessary  thai  tlie  fraud  re>pect  an  article  exfirrtt- 
iy  contrucicd/or  ;  but  any  representation,  misleading  the  parties  con- 
tracting, on  llie  subject  of  the  contract,  is  witnin  the  principle  which 
governs  this  class  of  cases.  See  1  Bro.  Rc/i.  S43.  and  stated  in  Mr. 
Cox't  noic  to  Hoherts  v.  Robcrtt,  3  P.  li'ma.  74. 

The  principle  of  tlic  rule  there  laid  down,  though  it  has  been  most 
frequently  applied  lo  agreements  in  fraud  of  marriage,  extends  to 


A  1  I> 


t-very  oilier  species  of  agreements:  ilKirforc,  where  a  tradesman 
conipountlini;  liis  dcbls,  privaiely  agiii-d  willi  some  of  liis  creditors 
to  pay  llicni  llic  wliolc  of  their  debts,  by  wliirh  ibey  were  iiidvico.d  to 
appear  to  accept  of  llie  composition  ;  siicli  private  agreement  waa  lield 
to  be  a  fraud  on  tlic  other  creditors.  2  I'rrii.'i.  602.  1  105.  and 
it  seems  that  such  fraud  is  now  loiievalilc  at  law.  2  'J'erm  Re/t.  763. 
The  case  of  Lrv-'ia  v.  C/iattCy  1  It'm.^.  6J0.  is,  however,  irreconcila- 
ble with  this  principle  ;  it  may  therefore  be  material  to  observe,  that 
it  is  very  much  shaken,  if  not  overruled,  by  several  subsequent  cases, 
particularly  flmit/t  v.  Jtromktj,  Dow^.  670.  But  tliouj^^h  pi'ivate  agree- 
ments in  fraud  of  i/iirU  /n  raonn,  be  void,  yet  if  a  bond  or  note  be  given 
by  .'I,  the  more  effectually  to  enable  JS.  to  bring  about  a  niat'  h,  &c. 
such  bond  or  note  may  be  recovered  upon  at  law.  Mon'ijiori  \.  Alonle- 
1  Jitu.  lifji,  363.  And  a  conveyance  of  land  for  such  purpose, 
notwithstanding  a  dcfe.isance,  will  be  sustained  in  equity.  13  nn.  Abr. 
525.    a  Dro.  P.  C.  88. 

AGRI,  Arable  lands  in  tin:  common  fields.  Fortescue. 

AID.  See  tit.  Taxes  ;  Teiiurr,  I.  S.  II.  0. 

AID-PR  AVER,  auxitium  jietcrr.^  A  word  made  use  of  in  pleading, 
for  a  petition  in  court  to  call  in  help  from  another  person  that  hath  an 
hitcrest  in  the  thing  contested  ;  this  gives  strength  to  the  party  pray- 
ing in  aids  and  to  the  other  likewise,  by  giving  him  an  opportunity  of 
avoiding  a  prejudice  grov.ing  towards  Ids  own  right.  As  tenant  for 
life,  by  the  curtesy,  for  term  of  years,  S(c.  being  impleaded,  may  pray 
in  aid  of  him  in  reversion  ;  that  is,  desire  the  court  that  he  may  be 
called  by  writ  to  allege  what  he  thinks  proper  for  the  maintenance, 
of  the  right  of  the  person  calling  hiin,  and  of  his  own.    F.  jY.  B.  50. 

Md  shall  be  granted  to  the  defendant  in  ijcclione  .firms,  when  the 
title  of  the  land  is  in  question  :  lessee  for  years  shall  have  aid  in  tres- 
pass ;  and  tenants  at  w  ill ;  but  tenant  in  tail  shall  not  have  aid  of  him 
in  remainder  in  fee;  for  he  himself  hath  the  inheritance.  Oanv.  Mr. 
292.  In  a  writ  of  replevin,  the  avowry  being  for  a  real  service,  aid 
is  granted  before  issue  ;  and  in  action  of  trespass  after  issue  Joined,  if 
there  be  cause,  it  shall  be  had  for  the  defendant,  though  never  for  the 
plaintiff.  Jenk.  Cnir.  64..  Ficz.  yl/jr.  7.  There  ought  to  be  privity  be- 
tween a  person  that  joins  in  ajrf,  and  the  other  to  whom  he  is  joined  ; 
otherwise  joinder  in  uid  shall  not  be  suffered.  Vaitv.  318.  There  is  a 
prayer  in  aid  of  fmtrom,  by  parsons,  vicars.  Sec.  And  between  co/iar- 
ctrwrs,  where  one  coparcener  shall  have  uid  of  the  other  to  recover 
/iro  rata.  Co.  Lit.  341.  b.  And  also  servants  having  clone  any  thing 
lawfully  in  right  of  their  masters,  shall  have  aid  of  them.    Terms  dc 

jLeiiy  3  i. 

.\lD  OF  THE  KING,  auxilium  regia."]  Is  where  the  king's  tenant 
pray.s  aid  of  the  king,  on  account  of  rent  demanded  of  him  i)y  others. 
.»V  city  or  borough,  that  holds  a  fee  farm  of  the  king,  if  any  thing  be 
demanded  against  them  which  belongs  thereto,  may  jiray  in  uid  nf  tlie 
king:  and  the  king's  bailiffs,  collectors  or  accountants,  sh:dl  have  aid 
iif  the  king.  In  these  cases  the  proceedings  arc  stopped  till  the  king's 
counsel  arc  heard  to  say  what  they  think  fit,  for  avoiding  the  king's 
prejudice :  and  this  aid  shall  not  in  any  case  be  grinted  after  issue ; 
because  the  king  ought  not  to  rely  upon  the  defence  made  by  another. 
.hnk.  Cent.  64.  Terms  de  Leu,  35.  Sec  stats.  4  Edw.  I.  c.  I,  2.  14 
Ed".u.  III.  Stat.  1.  c.  I  I.  and  1  Hen.  IV.  c.  8.  See  also  Com.  Dig.  tit. 
Aide. 

\\D^.K?>-Jydoiaers,  (stat.  25  Hi:n.  VIII.  c.  22.  a^id  8.)  from  advoy^r 
an  advocate,  an  abetter.    Sec  tit.  Jcceasary. 
Vou.  I  ,K 
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AILE,  or  aid  of  the  French  aicul,  o-^a«.]  A  writ  wliich  lies  lyhere 
■A  man's  grandfather  being  seised  of  lands  and  tcnemenls  in  fee-sii::ple 
the  day  tliat  lie  died,  end  a  sti-angcr  aUiteth  or  cntereth  the  same  da)-, 
and  dispossesses  the  heir  of  his  inlieritancc.  F.  A'.  B.  222.  Sec  til. 
^hsine  ijf  J\hrt  d'uncestor. 

AL  or  ALD;  from  Saxon,  foW,  age.]  This  syllable  in  the  begm- 
ning  of  the  names  of  places,  denotes  antiquity ;  us  Mdborough,  Md. 
Tjfjnb^  Sec.  Bhunt. 

AL-VNER.VRIUS.  A  manager  and  keeper  of  dogs,  for  the  sport  of 
hawking,  from  atanus,  a  dog  known  to  the  ancients.  Du.  Fresnc.  Bui 
Mr.  Blown  renders  it  afutil-cnnrr.  j-*  -  . 

.VLBA,  the  oiA.]  A  surplice  or  white  sacerdotal  vest 'midicntly  used 
bv  ofhciating  priests. 

'  ALB.\  l'iRM.\.  When  quit-rents,  payable  to  tlie  Crown  by  free- 
holders of  manors,  were  reserved  in  silver  or  while  money,  lliey  were 
ar.ciLp.tiv  calietl  T.h:;i-  rmin  ur  blanch  furms^  rrdhm  utbi ;  in  coutradis- 
tiiitiion  to  ru'  ^1  in  work,  grain,  Sec.  which  were  called  rfdi- 

tu,  v.igri,  or  J  /«s/.  19.  and  vide  2  Insi.  10.  where  it  seems 

used  for  a  sptLii    ul  u  ,,urc.    See  tit.  Blarich  Jirmat. 

In  Scorland  liiis  kind  of  small  payment  is  called  BlencA-hoUing,  or> 
Tcditua  alba ^firmiz.    2  Comm.  43. 

.\LBERGELIUM,  Jiata&ersa.']  An  habergeon;  a  defence  for  the 
neck.    ^oi  ci/rK,  61 1. 

ALBIN  ATUS  JUS.  Is  the  droit  d'  auhaine  in  France,  whereby  the 
king,  at  the  death  of  an  alien,  is  entilied  lo  all  he  is  worth,  unless 
he  has  peculiar  cxemptioni  Comm.  372.  Mbinalus  is  derived  from 
alibi  naius,  S/iclm.  Gtost.  24.  This  was  repealed  by  ihc  laws  of  France 
in  Junr,  ir91. 

ALBU^I,  see  yllba  Firma. 

ALDKR,  tlic  first ;  aa  alder  be*t,  b  the  best  of  all ;  alder  Urfeti,  the 
most  dear. 

.VLDIlRMAX,  Sax.  eatderman,  Lat.  aldermannut.^  Hath  the  same 
signilicaiion  in  general  as  senator,  or  senior:  but  at  this  day,  and  long 
since,  ihose  arc  called  aldermen  who  are  associates  lo  the  civil  magis- 
trates of  a  city  cr  town  corporate.  Sec  S/:ctm.  Glons.  25.  -V/i  alderman 
ought  lo  be  an  inhabitant  of  the  place,  and  resident  where  he  is  cho- 
sen ;  and  if  he  removes,  he  is  incapable  of  doing  his  duty  in  the  go- 
vernnienl  of  the  city  or  place,  for  which  he  may  be  disfranchised. 
j\Jod.  2i(p.  36.  wilder  man  Langhain  was  a  freenj;tn  of  the  city  of  hon- 
dcn,  autl  chosen  alderman  of  a  ward,  and  being  sunmioued  to  the  court 
of  aldermen  he  appeared,  and  the  oatli  to  serve  the  ofiicc  was  tendered 
to  him,  but  he  refused  lo  take  it,  in  contempt  of  the  court,  &c.  where- 
uiron  he  was  eonunitted  to  M  wgate  ;  and  it  was  held  good.  March. 
Ml /I.  179. 

The  aldermen  of  London,  kc.  arc  exempted  from  serving  inferior 
offices;  nor  shall  ihcy  be  put  upon  assiiies,  or  serve  on  juries,  so  long 
as  ii;cy  continue  to  be  aldermin.  2  Cm.  583.    Sec  tit.  London. 

In  Hjiclman'i  Glossary  wc  find  that  we  had  anciently  a  title  of  alder- 
munmit  toiius  .IngJin,  mentioned  in  an  inscription  on  a  tomb  in  Ram- 
teii  Abbey.  And  luis  otliccr  was  iu  nature  oi  IjotiX  Chief  Justice  of 
£j.gliiud.  S/iilm.  .d.'dirman  was  one  of  the  <!egrees  of  nobiliiy  among 
tlic  A'ujOM,  and  signified  an  earl;  sometimes,  .ipplicd  lo  a  place,  it 
was  taken  for  a  gtticr.d,  with  a  civil  jnrisiliclioii  as  well  as  nalitaiy 
poMer;  wjiich  title  afterwards  was  used  for  a  judge,  but  it  literally 
iuipoits  DO  more  ilian  elder. 
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Tficre  wis  likewise  atdrrwrinnii.i  hundred!^  (ihc  aldcvman  of  tli6; 
liur.iircd,)  which  dignity  was  liist  imiodiiccd  in  ihc  luiijii  of  Hen.  I. 
Uu  J'^rcsrie.  Cow/. 

Al.^.  ECCLESIA",,  the  wings  or  sidc-islcs  of  the  church;  from  tl\e 
Fn  nc/i^         tiiii  ft  df  1'  Kkl^liHC. 

ALDER  N'KY.    See  Jmrii. 

ALECENAUIUM,  a  son  of  hawk  called  a  himrr.    See  Puluia. 

ALEHOUSES,  are  to  l>^'  licensed  l)y  justices  of  peace,  who  take  re- 
cognisances of  aleliouse-kcepers  not  in  snIVcr  disorders  in  their 
houses,  and  tlicy  have  power  to  jjut  clown  tdf/if^itKfi^  Sec.  Bnt  the  act 
is  not  to  restrain  selling  of  air  in  fairs.  Stat.  5  and  6.  Jidw.  VI.  c. 
25.  Mcliouae-kri/iers  are  liable  to  a  penalty  of  20,v.  for  keeping  alc- 
h'Mses  without  license  ;  not  exrecdinti;  KLv.  noi'  mider  lO*-.  for  si  llinp; 
ale  in  short  measure;  and  10.».  for  permitting  tippling,  6;c.  and  persons 
retailing  air  ov  bcvA^ak/iouer-i-ff/it-rs.,  kc.  shall  sell  their  by  a  full  ale 
([Uart  ov  pint,  accordini;  to  the  standard  in  the  J\xc/ir(/!icr,  marked 
from  the  said  standarti :  and  st)1>-connnissioners,  or  collectors,  of  ex- 
cise, are  to  provide  subslaiuial  ale  (juarts  and  pints  in  every  town  in 
their  divisions ;  and  mayors  and  chief  officers  to  mark  measures,  or 
forfeit  5/.  bv  statute  1  Jar.  I.  c.  9.  and  see  stat.  4  Jac.  I.  c.  S.  21  Jac, 
1.  c.  7.  1  Car.  1.  c.1.  3  Car.  I.  c.  4.  11  and  12  ll'm.  III.  c.  15.  Sc« 
tit.  Inns,  Brriuem. 

By  the-  Stat  26  Geo.  II.  c.  41.  justices  on  graiitinpf  licenses,  are  to 
take  recognisances  in  10/.  with  sureties  in  the  like  sum  for  the  main- 
lainiiig  good  order.  Licenses  to  be  granted  to  none,  not  licensed  the 
j>recediiig  year,  unless  they  produce  certilicates  of  their  good  charac- 
ter. License  only  to  extend  to  that  place  for  which  it  was  granted. 
Licenses  to  be  granted  on  the  first  of  .SV-///c»jZtrr,  or  within  twenty  tlays 
after,  yearly,  and  ro  be  for  one  year  only  ;  penally  for  selling  ale,  Sec. 
w  ithout  a  license,  by  this  and  subsequent  acts,  first  ofTcncc  40«.  second 
oRVnce      third  olTencc  6/. 

.\s  to  licenses  sec  the  above  statutes  and  stat.  29  Gro.  II.  c.  12.  5 
Gro.  III.  c.  46.  30  Gro.  III.  c.  38.  .'.2  Gro.  III.  r.  59.  by  which  last 
act  no  person  can  sell  wine  by  retail  to  be  drank  in  his  own  hou.sc, 
who  has  not  also  an  ale  license.  Sec  also  33  Geo.  III.  c.  113,  tit. 
Driinkrnnrita. 

Slat.  38  Geo.  III.  c.  54.  9.  13.  exempts  pcraons  from  penalty  of  re- 
tailing without  a  license,  who  sell  beer  or  ale  in  casks  not  less  than 
five  gallons,  or  in  reputed  quart  bottles  not  less  than  two  dozen,  and 
not  to  be  drank  in  their  houses,  and  39  Geo.  III.  c.  86.  In  any  place 
where  the  corporate  justices  are,  by  6  Gro.  I.  c.  21.  and  26  Gro.  II.  r. 
1.;.  disqualified  to  grant  licenses  for  retail'uig  liquors,  the  justices  for 
the  county  at  large  may  grant  them  at  the  request  of  the  chief  magis- 
trate. 

By  41  Geo.  III.(U.  K.)  r.  86.  §  1 1,  the  provisions  of  29  Geo.  II.  c.  12. 
shall,  from  I  A'ov.  1801,  be  repealed,  and  thereafter  no  person  shall 
keep  an  alehouse,  Sec.  unless  annually  licensed. 

From  said  1st  .Vot.  1801,  persons  selling  ale,  See.  by  retail  in  Scot- 
land, (except  in  fairs,)  without  license  liable  to  penally.  Id. 

ALEK  SANS  JOUR,  Fr.]  To  go  without  day;  viz.  to  be  finally 
dismissed  the  court,  because  there  is  no  further  day  assigned  for  ap- 
pearance.   Kiich.  146. 

.■M^E-SILVER,  A  rent  of  tribute  annually  paid  to  the  lord  mayor 
of  London,  by  those  that  sell  ale  within  the  liberty  of  the  city.  Antiq, 
Purvey.  183. 
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ALESTAKK,  A  may-pole  called  alcstak.;  because  the  countP)' 
peo])lo  <! "c  w  iimcli  ale  Uicre  :  but  it  is  not  the  common  may-pole,  but 
railu  r    Im,     stake  drove  into  the  ground,  with  a  sign  on  it,  that  ale 

■was  lo  lu-  :,iiifl. 

Al.lC-'r.lSTEll,  Is  an  officer  al)]loinle^l  in  every  court  Icet,  sworn  to 
look  to  llic  assise  and  goodness  of  alt,  and  beer,  E'.c.  within  the  pre- 
cincts of  (he  Lordship.  Ju/r/i.  46.  in  London  there  are  nlc-coiiiiers, 
who  arc  officers  appointed  to  lane  ale  and  beer,  8cc.  in  the  limits  of 
tile  city. 

ALFET.  Sax.  M/jtHt.]  A  ciiuUImii  or  furnace,  wherein  boiling 
water  was  put  for  a  criminal  to  tlip  his  arms  in  up  to  his  elbow,  and 
there  hold  it  for  some  lime.    fJit  Can!*-e.    Sec  tit.  Ordeal. 

ALIAS,  A  second  or  further  writ,  issued  from  the  courts  at  West- 
minsfir^  after  a  cajtiaf-.  Sec.  sticd  out  without  elfect. 

ALIAS  DICTUS,  Is  the  manner  of  description  of  a  defendant,  when 
sued  on  aiiy  specialty  ;  as  a  bond,  U.c.  where  after  his  name,  and  com- 
mon addition,  then  conies  the  n//a*  diet,  and  describes  him  again  by 
the  very  nunie  and  addition,  wliereby  he  is  bound  in  the  writing 
Dyer,  50.   Jenk.  Cent.  \        See  Misnomer. 

ALIEN,  ./llicnus,  jllii  nlgenn,^  Generally  speakutg,  one  bom  in  a 
forci  !•  .  Mi;i  '  :;v  ;,llr  :         '  ftf.c  kinjj.    Under  this  head, 

sh  of  the  law,  in  particular, 

as  I.  1     ,         .  :cd  Suhjeds.    IV.  Of  I  he 

geiuml  ijjtcl  of  the  Larca  on  jilienn. 

I.  An  Alies  born  may  fuirehcse  lands  or  other  estates,  but  not  for 
his  own  use,  for  the  kiny  is  tlRnupon  cniith  d  lo  them.  1  /«,v.'.  2.  and 
the  notes  there.  But  under  the  stat.  IJ  G'lo.  111.  c.  14.  ;:licr.  ena- 
bled to  lend  money  on  the  security  of  ninrtj;aKca  r,r  <  i  ,  the- 
tVest  India  Colonirn,  and  may  have  every  rc-niedy  to  r<_i  ,  ,  ,  ,jio- 
iicy  lent,  except  foreclosing  the  mortgage  and  obtaining-  posiission  of 
the  land  ;  which  is  positively  prohibitid  by  tlie  statute.  Nor  shall  a 
woman  alien,  wife  of  a  natural  born  subject,  be  endowed,  7  Hr/i.  23.  a. 
1  Inst.  31.  b.  but  see  the  note  there  contra.  Nor  ;i  ./itii  ss  wife  of  a 
husband  converted  to  the  christian  religion.  Id.  ih.  See  this  Diet.  til. 
Uomer.  An  alien  may  however  acquire  a  property  'n  !,'(.ii(is,  money 
and  other  /lersonal  estate,  or  may  hire  a  house  for  his  iiiilit.uion.  7 
Re/i.  17.  For  personal  estate  is  of  a  transitory  or  n\ovable  natin-e. 
and  this  indulgence  is  necessary  for  the  advancernent  of  trade.  Aliens 
also  may  trade  as  freely  as  other  people,  or.ly  ihev  ;ne  stiliject  to  cer- 
tain higher  duties  at  tlic  Custom-Home  ;  ;u!irtliei  e  also  some  obsolete 
statutes.  (1  Hich.  III.  c.  9.  U //™.  WW.  c.  2.  21  //,«.  \m.  r.  16. 
22  //en.  VIII.  c.  13.  32  //en.  VIII.  c.  16.)  prohibiting  alii  n  artificers 
to  work  for  themselves  in  this  kingdom,  ami  making  void  all  leases  of 
houses  or  shops  to  aliens;  [sec  tit.  Jriifeers  f\  but  it  is  generally  held 
tliat  tliesc  were  virtually  repealed  by  stat.  5  liliT..  e.  7.  prohibiting  the 
importation  of  some  foreign  mtimifactures ;  see,  however,  1  Inst.  2.  in 
note.  Also  an  alien  may  bring  an  action  concerning  personal  property; 
and  may  make  a  v,  ili  anil  dispose  of  his  personal  estate.  I.ui-k:  34. 
These  riglus  of  aliens  must  be  understood  of  alien  friends  only  ;  for 
alien  enemies  have  no  rights,  no  privileges,  unless  by  the  king's  spe- 
cial favour  during  the  time  of  ^var.  1  Comm.  372.  and  sec  Cro.  Eliz. 
683.    Skin.  370.    .dnslr.  /},/:.  .SVi.v.  .162. 

Where  it  is  said  tl;at  an  tilien  is  one  born  out  of  the  king's  dominions 
or  allegiance,  this  must  be  understood  with  some  restrictions.  The 
common  law  was  absoiulcly  so,  with  only  a  veiy  few  exceptions;  so 
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thai  a  particular  act  of  pailiamiiu,  (stat.  29  Car.  II.  r.  6.)  was  neces- 
aury  after  the  rcsloiMlioii  to  naturalize  chikh'cii  of  E'lglis/i  subjects, 
bom  in  foreign  parts  ilurin);  the  rebellion.  This  maxim  of  law  pro- 
ceeded on  a  general  principle  that  every  man  owes  nauirul  allrgiance 
where  he  is  boin,  and  cannot  owe  two  such  allegiances  at  once.  Yet 
tlic  children  of  the  kinjj's  arhhassadors  horn  abroad  were  always  held 
to  be  natuial  born  subjects,  7  Jit/i.  1 1.  §  18.  the  father  owing  no  hca/ 
allegiance  to  the  foreign  prince,  and  rcprescntiiip;  ihc  kiny;  of  Jinglanil ; 
and  by  tlie  stat.  25  K<l-,i>.  III.  si.  2.  it  is  declared  to  be  the  law  of  the 
crown  of  Jint^Uintlf  that  the  king's  children  iL'ht^rfvpr  born^  are  of  abili- 
ty to  inherit  the  crown ;  and  to  eiicour.ige  foreign  commerce  it  is 
enacted  by  the  same  statute,  that  all  children  horn  abroad,  provided  h'llli 
their  parents  were  at  the  time  of  the  child's  birth,  in  allegiance  to  the 
king,  and  the  mother  had  passed  the  seas  by  her  husbatid's  consent, 
might  inherit  as  if  born  in  Jinsluntt.  See  d  o.  Car.  601.  71/nr.  91. 
Jvnk.  Ccnl.  3. 

By  several  more  moilern  statutes,  (7  .Inn.  r.  5.  10  J'in.  c,  S.  4  Gro. 
II.  c.  21.  and  13  CJ/o.  III.  c.  21.)  these  restrictions  are  still  further 
taken  oil";  so  ilmi  all  childi'en  b(»i'o  out  of  the  king's  lii^ciinrf.  ;.!!rise 
fiidttr  Mul  boni  subjtcis.  and  i!u-  (  hiUin-n  of  sh  ' 

(/.  (  .  '  .use  gramlfmhi  i-\  by  ilu-  l.alu  I  '-s  side    ■,  .  .  \ 

born  MiiijiLi-..  !  iJiongh  their  mothers  were  aliens,  are  now  cii  rihici  tu 
be  natural  boj'n  subjects  themselves  to  all  intents  and  purposes,  unless 
their  said  ancestor  were  attainted,  or  banished  beyond  sea  for  high 
treason ;  or  were  at  the  birth  of  such  children  in  the  service  of  a 
prince  at  enmity  w  ith  Gnat  Bri.'aw.  See  stat.  4  Geo.  II.  c.  21.  [The 
issue  of  an  Ei:gU>.li  ■:voma::  by  an  alien,  born  abroud  is  an  alien.  1  I'cnt. 
422.  4  Trnn  Rtjt.  300.  solemnly  decided.]  But  grandchildnn  of 
such  ancestors  sliall  not  be  privileged  in  respect  of  the  aliens'  duty, 
except  they  be  proteslams  and  actually  reside  within  the  realm;  nor 
shall  be  enabled  to  claim  any  estate  or  interest,  unless  the  claim  be 
made  within  five  years  after  the  same  shall  accrue. 

The  children  of  aliens  born  here  in  England^  are,  generally  speaking, 
natural-born  subjects,  and  entitled  to  all  the  privileges  of  such.  1  Comm. 
;7.>.    Sec  tit.  Descent. 

Aliens  residing  in  any  place  surrendered  to  his  majesty,  may  act  as 
merchants  or  factors,  on  taking  oath  of  allegiance.  37  Geo.  HI.  c.  63. 
§  5.  lltin  act  then  not  abridge  the  rigbts  of  t//e  Kant-htdia  Coin/iamj. 
See  also  45  Geo.  III.  c.  32.  All  lands,  £cc.  held  in  Great  Itritain  and  its 
dependencies,  by  Jlmerican  citizens  on  2Sth  October,  1795,  shall  he 
enjoyed  agreeably  to  the  9lh  article  of  the  treaty  of  amity,  commerce 
and  navigation.    See  37  Geo.  UI.  c.  97.  §  24. 

11.  A  Dksizex  is  an  alien  born,  but  who  has  obtained,  r.r  tlonatione 
regis,  letters  patent  lo  make  him  an  KngHxh  subject;  a  higli  and  in- 
communicable branch  of  the  royal  prerogative.  7  lie/i.  25.  A  denizen  is 
in  a  kind  of  middle  state  between  an  alien  anil  natural-born  subject,  and 
jjartakes  of  both  of  them.  Me  may  take  lands  by  purchase  or  devise, 
which  an  alien  may  not;  but  could  not  take  by  inheritjncc  ;  11  A'c/i. 
67.  tor  his  parent  through  whom  he  must  claim,  being  an  alien  had  no 
inheritable  blood ;  and  therefore  could  convey  none  to  tlie  son.  And, 
upon  a  like  defect  of  hereditary  blood,  the  issue  of  a  denizen  born 
before  denization  could  not  inherit  to  him ;  but  his  issue  bom  after 
might,  to  the  exclusion  of  that  born  before.  I  /'nt.  8.  I'aagb.  285. 
lJut  now,  by  stat.  1 1  and  12  Win.  III.  r.  6.  all  persons  being  nacural- 
born  subjects,  may  inherit  as  heirs  to  their  ancestors,  though  those 
mcestors  were  aliens.    Sec  also  stat.  25  Geo.  U.  c.  39.  by  which  this 
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:>tatutc  of  Will.  111.  is  rcsiiaiiud  to  persons  in  Ucin-  al  tlic  ilealh  of 
the  ancestor  ;  aiul  the  estate  is  devested  from  daughters  in  favour  of 
aftcr-bora  sons.  Both  these  acts  arc  extended  by  stat.  16  Geo.  111.  c. 
51.  to  Scorlond.    Stc  more  paiticularly  tit.  Drtcnt. 

A  denizen  is  not  excused  from  paying  the  alien's  duty,  and  somo 
other  mercantile  burthens.  See  stat.'  2^  Hm.  VIll.  r.  8.  And  no 
denizen  can  be  of  ilie  privy  counicil,  oi-  either  house  of  parliament, 
or  have  any  office  of  trust,  civil  or  iMtitary,  or  be  capable  of  any  grant 
of  lands,  &c.  from  the  crown.    Stat.'ld  /I'm.  111.  c.  2. 

III.  Xatubalizatios  cannot  be  performed  but  by  act  of  parliament ; 
for  by  tliis  an  alien  is  put  in  llic  same  slate  as  if  he  had  bpen  born  ill 
the  king's  ligeancc;  except  only  that  he  is  (by  the  stat  12  Wm.  111.  c. 
2.)  incapable,  as  well  as  a  denizen,  of  being  a  member  of  the  pri»7 
council  or  parliament,  holding  offices,  grants,  &c.  No  bill  for  natu- 
ralization can  be  received  without  such  (iisiibling  clause  in  it  ;  (stat.  I 
Ceo.  l.r.  4.)  nor  without  a  clause  dis:ibling  llic  person  from  obtaining 
any  imnumity  in  trade  tlici-cby,  in  any  foreign  country,  unless  he  shall 
have  resided  in  Grraf  Briicin  for  seven  years  next  after  the  com- 
mencement of  the  session  in  which  he  is  naturalized;  (stat.  1+  Geo. 
III.  r.  84.)  neither  can  any  person  be  naturalized  or  restored  in  blood 
unless  he  hath  received  the  Sacrament  of  the  Lord's  Supper  within 
one  month  before  the  bringing  in  of  the  bill ;  and  unless  he  also  takes 
the  oaths  of  allegiance  and  supremacy  in  the  presence  of  the  parlia- 
ment. (Stat.  7.  Jac.  I.  c.  2.)  But  these  provisions  have  been  usually 
lUsjiensed  with  by  specitd  acts  of  parliament  previous  to  bills  of  natu- 
ralization of  any  foreign  princes  or  princesses.  See  statutes  4  .4iin. 
f.  1.  7  Geo.  11.  c.  3.    H^Geo.  II.  r.  24.    4  Geo.  lU.  r.  4.  &c. 

These  are  the  princijial  distinctions  between  .llieni,  Denizena,  and 
JValivea  ;  distinctions  which  it  Iiatli  been  frequently  endeavoured  w  ithin 
the  present  century  to  lay  almost  totally  aside  by  one  general  naturali- 
zation act  for  all  foreign  protestants.  An  attempt  which  was  once  car- 
ried into  execution  by  stat.  7  .4nn.  c.  5.  but  this,  after  three  years'  ex- 
perience, was  repealed  by  stat.  10  ..-fnu.  e.  5.  except  the  clause  for 
naturalizing  the  children  of  English  parents  born  abroad.  However,  every 
foreign  seaman,  wiio  in  time  of  war,  serves  two  years  on  board  a  BritUh 
ship,  by  virtue  of  the  king's  proclamation,  is  hy  stat.  13  Geo.  II.  e.  3. 
ifito  facto  naturalized,  under  tlie  like  restrictions  as  m  stat.  12. 
111.  c.  2.  And  all  foreign  protestants  and  Jev;s,  upon  their  residing; 
seven  years  in  any  of  the  .^mericarj  colonies,  without  being  absent 
above  two  months  at  a  time,  and  all  foreign  protestants  serving  two 
years  in  a  military  capacity  tlicrc,  and  none  of  titese  falling  within 
the  incapacities  declared  by  stat.  4  Geo.  II.  c.  21.  (,-  iz.  attaint,  U-c") 
shall,  on  taking  the  oath  of  allegiance  and  abjuration,  or  in  some 
eases  an  affinnation  to  the  same  effect,  be  naturalized  to  all  intents 
aod  purposes  as  if  they  had  been  born  in  this  kingdom ;  except  as  to 
sitting  in  parliament  or  the  privy  council,  and  holding  offices  or 
grants  of  land,  from  the  crown,  in  Grfaf  Britain  or  Ireland.  See 
statutes  13  Geo.  II.  e.  7.  20  Geo.  IL  c.  44.  2  Grs.  111.  r.  25.  13  Geo. 
III.  c.  23.  20  Geo.  III.  e.  20.  They  tlicrcforc  arc  admissible  to  all 
iBther  privileges  which  protestants  or  Jem  boni  in  this  kingdom  arc 
entitled  to.  What  those  privileges  arc  with  respect  to  Jevis  in  parti- 
rular  was  tlie  subject  of  very  high  debate  about  the  time  of  the  fa- 
mous Jev^  bill^  stat.  26  Geo.  II.  e.  26.  which  enabled  all  Jev.:&  to  pre- 
fer bills  of  naturalizaiioa  in  parliament  w  iihout  receiving  the  sacra- 
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.fticnt,  as  ordained  by  stat.  7  Jac.  I.  c  2.  bul  this  act  continued  only  a 
few  months,  and  wus  then  repealed  by  stat.  27  Geo.  II.  c.  I. 

IV.  An  alien  enemy  coming  into  this  kingdom,  and  taken  in  war, 
shall  suffer  death  hy  the  martial  law ;  and  not  he  indicted  at  the  com- 
mon law,  for  the  indictment  must  conclude  cuntra  ligi  iwimm  .vuam,  &c. 
and  such  was  never  in  the  protection  of  the  kinj^.  Molloy  dt;  Jur, 
Maril.  41".  .Hit  ns  living  under  the  protection  of  the  kin)^,  may  have 
the  benefit  of  a  general  pardon.  Jhk.  271.  No  alirn  shall  be  rctmn- 
cd  on  any  jui-y,  nor  l)c  sworn  for  trial  of  issues  between  .sid)jcct  and 
subject,  &C.  but  w  here  an  alien  is  party  in  a  cause  depcnchng,  the 
induest  of  jurors  arc  to  be  half  denizens  lutd  half  subjects  ;  but  in 
cases  of  high  treason  this  is  not  allowed.  2  Inst.  17.  See  stal.  27 
Hdio.  III.  e.  8.  that  where  both  parties  are  aliens  the  inquest  shall  be 
all  aliens  ;  and  stal.  28  £(/to.  III.  c.  13.  as  to  trials  between  denizens 
and  aliens.    Sec  also  1  Cum.  Dig.  tit.  Jlicn.  (C.  8.) 

Thouijh  aliens  are  subject  to  the  hi«"s,  and  in  enormous  offences 
(as  murder,  &c.)  are  liable  in  the  ordinary  course  of  justice,  yet  it 
may  be  too  harsh  to  punish  them  on  a  local  statute.  Thus,  a  French 
prisoner,  indicted  for  piivatcly  stealing  from  a  shop,  was  accpiitted  of 
that  by  the  direction  of  the  judge,  and  found  guilty  of  larceny  only. 
Farst.  188. 

A  very  great  influx  of  foreigners  into  England  having  been  caused 
in  the  years  M'JZ  .;iul  17/ 1'^  ilu-  troultles  on  the  Continent,  certain 
acts  were  pussef!,  st^.l.  '  ■  .  Ul.  c.  4.  and  31-  Cieo.  HI.  c.  43.  67. 
commonly  eallrd  the  .Mien  Acts,  cunipclling  the  masters  of  ships 
arriving  trom  foreign  parts,  under  certain  penalties,  lo  give  an  ac- 
cotint  at  every  port  of  the  immber  aitd  nanu-s  of  every  foreigner  on 
board  to  the  tustom-housc  ofliccrs  ;  appoiniiiig  justices  and  others  lo 
grant  p.^saports  to  such  alictis  ;  and  gi\iiig  the  king  power  to  re- 
strain and  to  send  them  out  of  the  kingdom  on  pain  of  transportation, 
and  on  their  return,  of  death.  The  same  act  also  directed  an  account 
to  be  delivered  of  the  arms  of  aliens,  which,  if  required,  arc  lo  be 
delivered  up,  and  aliens  were  not  lo  go  from  one  place  to  another  in 
the  kingdom  without  passports.  These  regulations  were  from  lime 
to  time  altered  and  ameiuled  by  vaiious  acts,  the  last,  in  preceding 
Uie  war,  being  43  Geo.  III.  c.  155. 

By  the  various  acts  of  parliament  abovemenlioned,  most,  if  not  all, 
of  the  niceties  of  the  old  law  relative  to  aliens  are  obviated,  and  re- 
duced lo  plain  and  intelligible  rules.  See  1  Comm.  366—375.  1  Iti.ir. 
2.  and  8.  and  the  notes  there  ;  and  7  lie/i.  Cntvin's  case.  As  to  de- 
scents between  aliens  collaterals,  Colli iigwood  v.  Pace,  1  Vent.  413. 
I  Sid.  193.  and  this  Diclionary,  lit.  Descent.  As  lo  pleading  alien- 
age, see  tit.  Abuiemeni.  And  for  further  matter  on  the  whole  of  the 
subject,  Com.  Dig.  tit.  Jllien. 

ALIEN.VTION,  from  alienarr,  to  alien.]  A  transferring  the  pro- 
perly of  a  thing  lo  another  :  it  chiefiy  relates  to  lands  and  tenemenls  ; 
as  to  alien  land  in  fee,  is  to  sell  the  fee-simple  thereof,  &c.  .And  to 
alien  in  mortmain,  is  lo  make  over  lands  or  tenemenls  to  a  religious 
house  or  body  politic.  Fines  for  alimations  arc  taken  away  hy  stat. 
12  Car.  II.  c.  24.  except  fines  due  hy  particular  customs  of  manors. 
All  persons  who  have  a  right  to  lands  may  generally  alien  them  lo 
others  :  bul  some  alienations  are  forbidden  :  as  an  ulienulion  by  a  par- 
ticular tenant,  such  as  tenant  for  life,  £ic.  which  incurs  a  forfeiture  of 
the  estate.  Co.  Lit.  118.  Tor  if  lessee  for  life,  by  livery,  atieit 
in  fee,  or  make  a  lease  for  the  life  of  auolhcr,  or  gilt  in  tail,  it  i's  a 
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forfeiture  of  his  estate  :  so  if  tenant  in  dower,  tenant  for  another's 
life,  tenant  for  years.  Sec.  do  alien  for  a  greater  estate  dian  they  law- 
fully may  mukc.  Co.  J-li.  233.  231.  Conditions  in  feoffments,  Itc. 
that  the  feoffee  shall  not  often,  arc  roid.  Co.  Li:,  206.  Nob.  261. 
And  it  is  the  same  where  a  man.  possessed  of  a  lease  for  years,  or 
other  thing,  gives  and  sells  his  whole  property  therein,  upon  such 
condition  :  but  one  may  grant  an  estate  in  fee,  on  condition  that  the 
grantee  shall  not  alirr:  to  a  particular  person,  £ic.  .•Vnd  where  a  re- 
version is  in  the  donor  of  an  estate,  he  may  restrain  an  alienatim  by 
condition.  Lit.  351.  Woad'a  Inn.  141.  Estates  in  tail,  for  life,  or 
years,  where  the  whole  interest  is  not  parted  with,  may  be  made 
with  conilitinn  not  to  alien  to  others,  for  the  preservation  of  the  lands 
granted  in  the  hands  of  the  first  grantee. 

ALi.MON'Y,  aiimcinia.  Nourishment  or  maintenance.]  In  a  legal 
sense,  it  is  tuken  for  that  allowance  which  a  married  woman  sues  for 
and  is  entitled  to,  upon  separation  from  her  husband.  Tcrma  dc  irjr, 
38.    See  lit.  Baron  and  /"cme,  XJ. 

.•VLL.\UNDS,  ai  alunii,  Sct/lhit  grnte.  Hare-hounds. 

ALL.W,  Lai.  allaya.l  The  mixture  of  other  metals  with  silver  or 
gold.  This  at/ay  is  to  augment  the  weight  of  the  sih-er  or  gold,  so 
as  it  may  defray  the  charge  of  coinage,  and  to  make  it  the  more  fusile. 
A  pound  weij^ht  of  standard  gold,  by  the  present  standard  in  the 
mint,  is  twent\'-two  carats  Sne,  and  two  carats  ailau  :  and  a  pound 
weighl  of  right  si;jidard  silver  consists  of  eleven  ounces  two  pen- 
ny weight  of  fine  silver,  and  eighteen  penny  weight  of  altatf. 
L'jv,'nde>'s  Essay  upon  Coins,  p.  19.  and  9  Htn.  V.  stat.  1.  e.  II. 
c.  4. 

.M.I.EOIANCE,  alifsiansitt,  formerly  called  Ugeancr,  from  the 
:iad  ligarr  ;  i.  e.  ligomen  Jidn.^  The  naiural  and  loTv/al 
^'mce  which  evcrj' subject  owes  to  his  prince.  It  is 
I  iii.ci  1).^  L  ual,  where  one  is  a  subject  born,  or  where  one  hath  the 
right  of  a  subject  by  naturalization,  Stc.  or  it  is  tcmporaiy,  by  reason 
of  residence  in  the  king's  dominions.  To  subjects  born  it  is  an  inci- 
dent inseparable ;  and,  as  soon  as  bom,  they  owe  by  birth-right  obe- 
dience to  tlicir  sovereign  :  and  it  cannot  be  confined  to  any  kingdom, 
but  follows  tlie  subject  wheresoever  he  goeth.  The  subjects  are 
hence  called  liegt  f-.f.pitr^  and  arc  bound  by  this  allrgiance  to  go  with 
the  king  in  his  wars,  as  well  wiihin  as  without  the  kingdom.  1  Inst. 
129.  a.    2  Inst.  741.    "  Co.  4.  Calvin's  case. 

By  the  common  law  all  persons  above  the  age  of  twelve  years  were 
required  to  take  the  oath  of  allegiance  in  courts-Ieet. 

And  there  are  several  statutes  requiring  the  oath  of  allegiance  and 
supl'emacy,  Stc.  to  be  taken  under  penalties :  justices  of  peace  may 
suinu;on  persons  above  the  age  of  eighteen  years  to  take  these  oaths. 
1  Aliz.  cap.  1.  1  U'm.  and  V.  c.  1.  8.  1  .'inn.  stat.  I.  c.  22.  For  the 
other  statutes  respecting  allegiance,  see  s  Eli:,  e.  1.  §  5.  3  Jac.  I.  c. 
4.  r  Jac.  I.  r.  6.  25  Cor.  II.  c.  2.  r  and  8  If'm.  III.  c.  24.  2r. 
I  .;  and  11  W  r,.  m.  c.  6.  1  -*in.  c.  22.  6  .<»nn.  c.  14.  8  .dnn.  c.  15. 
I  deo.l.e.  1."!.  2  Geo.  11.  r.  31.  6  Geo.  III.  r.  53.  And  see  tit. 
Oaths,  and  Kvd's  Com.  Pig.  til.  .Allegiance.  By  the  stat.  3  Jar.  I.  c. 
4.  §  22,  13.  S;r.  if  any  natural  born  subject  be  withdrawn  from  his  al- 
legiance, and  reconciled  to  the  Pope  or  see  of  Rome,  or  shall  promise 
obei.iencc  to  any  other  Prince  or.  Slate,  he,  his  procurers,  counsel-' 
lors,  aiders,  and  raaintaincrs,  shall  incur  the  guilt  of  Kgk  Treason . 
Sec  til.  t'oreign  Service-,  Treason. 
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ALLEdlARE,  To  dcfciul  or  justify  by  due  course  of  law.  Z.f,g-t» 
Alured.  ca/i,  4.  S/ir!m. 

ALLER.  This  word  is  used  to  make  wliat  is  added  lo  sisnify  su» 
perhilively  ;  as  aller  ^-oorf  is  tlie  greatest  good.  Sec  Jldev.  MUr 
nails  jnuj\  see  ^-llrr. 

ALLEVIARE,  To  levy  or  pay  an  accustomed  fiuc.  Cowrl. 

ALLOCATION,  alhcaiio.]  In  a  lejjal  sense,  an  allowance  made 
upon  account  in  the  lixchcijuer  ;  or  more  properly  a  placing  or  add- 
ing to  a  thing. 

jVLLOCATIONE  FACIENDA,  a  writ  for  allowing  to  an  account- 
ant such  sums  of  money  as  he  liath  lawfully  expended  in  his  office  ; 
directed  to  the  lord  treasurer  and  barons  of  the  Jixc/tetjucr,  upon 
application  made.    Jii  t;.  Orit;.  206. 

ALLOCATO  COMITATU,  a  new  writ  of  exSsmt  allowed,  before 
any  other  cjinttit  court  hoklen,  on  the  former  not  being  fully  served 
or  complied  with,  Sec.    J'itz.  litig.  H. 

ALLOCATUR,  It  is  allowed.  A  practical  term  applied  to  the 
certificate  of  allowance  of  costs  by  the  master  on  taxation,  ^c.  See 
tit.  Costs  IV. 

ALLODIAL.  Diet.  This  is  where  an  inheritance  is  held  without  any 
acknow  ledgment  lo  any  lord  or  superior  ;  and  therefore  is  of  another 
nature  from  that  which  is  fcotlal.  Jltodial  lands  arc  free  lands,  which 
a  man  enjoys  willioul  paying  any  fine,  rent,  or  service  to  any  other. 
Alodium.  In  Domesday  book  it  signifies  a  frve  manor  ;  and  ahdarii 
Lords  Paramount.  Kcni.  Co.  Liu.  1.  5.  and  see  2  Comm.  45.  Ssc. 
and  ti  is  Diet.  tit.  Tnture. 

ALLUMINOR,  from  the  Ft.  allumer,  to  enlighten.]  One  who 
anciently  illuminated,  coloured  or  painted  upon  paper  or  parchment, 
particularly  the  initial  letters  of  ancient  charters  and  deeds.  The 
word  is  used  stat.  1  Hkh.  III.  c.  9. 

ALLUSION.    See  lit.  Ocmliancy. 

ALMANACK,  Is  part  of  the  law  of  England,  of  which  the  courts 
must  lake  notice,  in  the  returns  of  writs,  See.  but  the  almanack  lo  go 
by  is  that  annexed  to  the  Book  of  Common  Prayer.  6  Mud.  41.  81. 
See  tit.  Year. 

The  diversity  of  fixed  and  moveable  feasts  was  condemned  /ler  lot. 
cur.  for  we  know  neither  the  one  nor  the  other  but  by  the  almanacks, 
and  we  are  to  take  notice  of  the  course  u{  the  moon.  6  Mod.  150. 
160.  I'asch.  3  .dnn.  B.  R.  in  the  case  of  Uarvrij  v.  Broad,  ibid.  196. 
S.  C.  and  I/olf,  Ch.  J.  said,  that  at  tlie  council  of  A'lcc  they  made  a 
calculation  moveable  for  Easier  for  ever,  and  that  is  received  here  in 
England,  and  become  part  of  the  law  ;  and  so  in  the  calendar  esta- 
blished by  act  of  pttrliaiucnt.  2  Hulk.  626.  /;/.  8.  6'.  C.  accordingly  ] 
/ter  cur. 

AVhether  such  a  day  of  the  month  was  on  a  Sunday  or  not,  and  so 
not  a  dies  Juridicus,  is  triable  by  ihe  country  or  the  almanack.  Dyer, 
182. /!/.  ii.  But, 

It  was  said  that  the  court  might  judicially  take  notice  of  almanacks^ 
and  be  informed  by  them  ;  and  cited  Hobert's  case  in  the  lime  of 
Lord  Cailine ;  and  Coke  said,  that  so  was  the  case  of  Galery  v.  Ban- 
bury, and  judgment  accordingly.  1  l.con.  242.///.  323.  Fasch.  29. 
Eliz.  B.  H.  Page  v.  Pawceli.  fro,  £tiz.  227.  Jil.  12.  6'.  C.  and  held 
that  c.xamiiiation  by  almanacks  was  sufficient,  and  a  trial /ikm  not 
necessary,  though  the  error  assigned,  wz.  tliat  the  16th  Pcb.  on  uliicb 
day  judgment  was  said  to  be  given,  was  on  a  Sunday 
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£tct ;  Olid  the  judgment  vas  reversed.  Alnioimcks  oi-c  liable  to  a 
stamp  duty  unrlur  several  statutes. 

ALMAUIA,  for  .tnr.ario.  The  archives,  or  as  they  arc  sometimes 
styled,  muiiimii:ts  of  aclii'.ich  or  HblTir)'.    Gcnas.  Oorob.  In  li'ich.  II, 

ALMNLR,  ur  ALMONER,  rlccmosijnan'us.^  An  officer  of  the 
king's  house,  whose  business  it  is  to  disuiKute  the  king's  alms  every- 
day, lie  oin;ht  to  admonish  the  king  to  bcslow  his  alms,  especially 
upon  saints'  (lays  aiid  holidays ;  and  he  is  likewise  to  visit  the  sick, 
w  idows  that  aie  poor,  pi  isone'.s,  and  other  necessitous  people,  and  to 
relieve  them  imder  their  waiiLs;  for  which  purpose  he  hath  the  for- 
feitures of  deodiuids,  and  the  ii^cds  of  f(V  os  tic  sc,  allowed  him  by  the 
king.  Flcla,  iih.  2.  c  22.  The  lord  almonrr  has  the  disposition  of  the 
king's  dish  of  meat,  after  it  comes  from  the  tablti  which  he  may  give 
to  whom  he  pleases;  wid  lie  distributes  funr-peucc  in  mor.ey,  a  two- 
penny lo,:f  of  bread,  and  a  gidlon  of  liour;  or  instead  thereof,  three 
pence  daily  at  the  conrt-gate  to  twenty-fonr  poor  persons  of  the  king's 
parish,  to  each  of  them  tliat  allowance.  This  officer  is  tlsimliy  some 
bishop. 

ALMSFEOH,  or  almesftih,  Saxon  for  elms  moni-j:  It  has  been 
taken  for  what  we  CiUl  Piter  Fence,  iirst  given  by  /n;.o,  king  of  the 
U'tei  StuoKj,  and  anciently  paid  in  £ngiand  on  llic  first  of  .lugust. 
It  was  likewise  called  Tomefeab,  romescot,  and  hcorlhficiHng.  Srlden'» 
IKst.  Tiihcs,  nr. 

-\I.>1UT1U  JI,  A  cap  ma>',e  with  goats  or  lambs'  skins,  the  pait 
covering  the  head  being  s()Uure,  and  tlie  other  part  hanging  behind  to- 
cover  llie  neck  aiii!  .shoulders.  Monactinn,  torn.  3.  p.  36.  IT.  Thorn. 
1330. 

ALXAGE,  Fr.  aulnage,']  A  measure,  particularly  the  measuring 
with  an  e!l. 

.\LX.\.CEU,  or  cubragi-r,  Tr.  abler,  Lat.  tilnign-.']  Is  properly  a 
measure  by  llie  cll ;  and  the  word  aulne  in  Fn  nch  signifieth  un  rll. 

An  aulnagrr  was  heretofore  a  pniilic  sworn  ofiv.er  of  the  king's, 
whose  place  ilv^as  to  examine  into  llie  assise  of  cloihs  made  through- 
out the  land,  and  to  fix  seals  upon  them ;  and  anollier  briuich  of  his 
office  W.15  lo  c-olloct  a  subsidy  or  atibw^c  duty  granted  to  llie  king  on 
all  cloths  sold.  He  bad  his  power  by  a!;\l.  2i  jEilm.  III.  Stat.  4.  r.  1. 
and  sevcnil  other  ancient  statutes;  which  appointed  bis  fees,  and  in- 
flicted a  punishment  for  pulling  his  seal  to  deceitful  cloth,  &e.  :i 
i'orfciluie  of  his  oflice,  and  Uic  value.  27  Kdw.  III.  stat.  1.  c.  ■%.  ' 
liicii.  II.  r.  2.  There  were  afler.vards  thri-c  olTiccrs  belonging  to  liie 
vcguhition  of  clothing,  v  ho  bear  the  distlnn  names  of  searchrr,  mra~ 
Hirer,  and  a>i!::agrr ;  all  which  were  tirmerly  comprised  in  one  per- 
son.' 31.  C\vjel. 

By  II  and  12.  H'm.  III.  t .  H).  .'Utiagc  duties  are  taken  away. 

ALNETUM.  A  place  where  alo'crt  grow;  or  a  grove  of  ajder 
;}-<ix.    Dcmeiflay  Book. 

\l.ODltM.    See  JukUiox. 

ALOVERIUM,,  .■/  Purse.    Fte-.e,  IH<.  2.  c.  82. /«r.  2. 
-•VLT.\U.\GE,  o.'  iiri;.Vi«ni.]   The  offerings  made  upon  the  e/.vir, 
and  also  tlic  profit  tlial  arises  10  t'ne  piiest  by  reason  of  lite  altar,  oh- 
.  t;ifio  aitarit.    Mie.h.  21   Eliz.    It  was  declared  thai  by  aliarege  is 
meant  tithes  of  wool,  lambs,  colts,  calves,  pigs,  chickens,  butter, 
•ihci  se,  fruits,  herbs, and  olhcr  small  tithes,  with  tlic  ofTeriiigs  due  :  the 
• .  -  ■  '  :  '.r        '  ;  f  rfVA,'  Haildon,  in  .\'or:/niiH/itsii»/iire.  But  the  woiil 
i.U'jht  to  signify  no  more  than  the  casual  profit-s 
^    -       0)11 '."«•  people's  voluntary  oblations  a'  tbea/.'or/ 
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out  of  which  a  povlion  wlss  assigned  by  the  parson  to  tlie  vicar :  since 
that,  mil"  parsons  li:ivc  jjciu-niliy  toniemcd  ihcmwivcs  with  the  greater 
pi-otits  of  glebe,  ami  tenths  of  coin  and  hay;  and  have  left  the  small 
tithes  to  the  oRiciatiir^  priests:  and  lienec  it  is  timl  vicarages  are  en- 
deared widi  llieni.   Tirmn  de  Lnj^  39.    2  Cro.  5If>. 

It  seems  to  be  certain  that  the  re!isi;ioiis,  when  ihey  allotted  tlie 
»Uar.i!je  hi  pari,  or  in  whole,  to  the  viear  or  chaplain,  did  mean  only  the 
custiiniary  and  voluntary  ofl'erings  at  the  altar,  for  some  divine  office 
or  service  of  the  priest,  and  not  any  share  of  the  standing  tithes, 
whether  predial  or  nii.Kt.    Krmi.  Paroc/i.  jitirii/.  Ghss. 

In  the  case  of  Jfranklijn.  and  the  master  and  brethren  of  St.  Croat, 
T.  1721,  it  was  decreed,  that  where  ut!araf;'nim  is  mentioned  in  old  en- 
dowments, and  supported  by  usage,.it  will  extend  to  small  tithes,  btlt 
not  otherw  ise.    lUmb.  79.  "  ■  . 

Al/ri'.U  ATtON,  al/rrath.  Is  the  chan!;inj;  of  a  thinp; :  and  when 
witnesses  arc  examined  upon  q^thibils,  &c.  they  otij;ht  to  remain  in  the 
oilicc,  and  no!  to  he  taken  back  into  private  hantls,  by  whom  they  may 
be  altered.    Jh/:  251. 

ALTO  and  H.VSSO,  Ponerr  sr  in  ariiifio  in  alio  basso,  means  tlie 
nbsolute  sninnission  of  all  dilfercnccs. 

<VM.\UYK,  vol  AMVAUYK.  A  custom  in  the  honour  of  C/i»i,  be- 
longing to  the  carls  of  .'Intnilrt :  Pvilium  virgimlalta  domino  solven- 
dum.^  1,1.,.  i:ccl.  Gill.  //vTr.7;  Dha,  regis  Walliit.  This  custom  Urnrij 
Karl  of  .1yui:dii  released  to  his  tenants,  Jnno  3  and  i  Phil,  and  M. 

,'\Ml!.\CTt.'.'i,  .\  serv.mt  or  client.  C'nrjrl. 

AMB.\SS,il)OK,  Irffati.'.i.]  A  person  sent  by  one  sovereign  [power] 
to  another  w  ith  anthorily,  by  letters  of  credence,  to  treat  on  all'iirs  of 
state.  4  Insr.  \53.  And  iimba.isadors  are  either  ordinary  or  extraordi- 
nary;  the  ordinary  ambatvad'irs  arc  those  who  reside  in  the  place 
whither  sent;  and  the  time  of  their  return  beinij  indefinite,  so  is  their 
business  uncertain,  arising  from  cnierKent  occasions;  and  commonly 
the  proteclion  and  afl'airaof  the  inerchaiiis  is  their  greatest  care:  the 
extraordinary  umbiissadors  are  made  /tro  icm/i'jrc,  and  empluye<l  upon 
some  particular  great  aflairs,  as  condolemciils,  congratulations,  or  for 
overtures  of  marriage.  Sec.  Their  equipage  is  generally  very  magni- 
ficent; and  they  may  rfturii  without  reqiirsting  of  leave,  unless  there 
be  a  restraining  clause  in  their  commission.    Alolt'iij,  1  U. 

An  agent  represents  the  affairs  only  of  his  master  ;  but  an  ambansa- 
d'lr  ought  to  represent  the  greatness  of  his  master,  and  his  aff.iirs. 
Ibid.  By  the  laws  of  nations,  none  under  the  quality  of  a  sovereign 
prince  can  send  any  amiuwsmlor  ;  a  king  that  is  deprived  of  his  king- 
dom and  royally,  hath  lost  his  right  of  legation.  No  subject,  tlioui;li 
i:ver  so  great,  can  send  or  receive  an  ambinisndor ;  and  if  a  viceroy 
docs  it,  he  will  bi;  guilty  of  high  treason :  the  electors  and  princes  of 
Crnnnti'/t  h.ave  the  privilege  of  sending  and  reception  of  nw.lnnsnd.ors.i 
but  it  is  limited  only  to  matters  touching  their  own  terrilories,  and  not 
of  the  state  of  'lie  CMipirc.  It  is  saiil  there  ctui  be  no  timlnmsnd'ir 
wiliiout  leti  nee  from  his  sovereign,  to  another  lhat  hath 

sovereign  aii  '.  if  a  perjon  be  sent  fj  om  a  king  or  ahsohue 

potentate,  thin,  j  i.  ,;,  letters  of  credence  he  is  termed  an  agent,  yet 
Jie  is  an  ambassador,  he  being  for  the  public,    i  Inst.  133. 

AMbui.mdiire  wvxs,  by  a  precaution,  he  warned  not  lo  come  to  the 
jilace  where  sent ;  and  if  they  then  do  it,  tlicy  shall  be  taken  for  ene- 
mies; but  being  once  admitted,  even  with  enemies  ui  arms,  tlniy 
.^hall  have  the  protection  of  the  laws  of  nations,  and  be  preserved  as 
princes.    MM.  US.    If  a  batiiphed  .man  he  e?iil  as  an  oj/itowr.' r  M 


84 


A  M  B 


the  place  from  whence  he  is  banished,  he  may  not  be  detained  or  mo- 
lested there.  4  Inst.  153.  But  if  he  be  not  rt-ceivcd  or  aUmitIrd  as 
ambassador,  he  has  no  privilege  as  such ;  and  an  ambassador  may  be 
refused  in  respect  of  him  by  whom  sent ;  or  in  respect  of  the  person 
sent;  as  if  h:;  is  notoriously  flagitious ;  or  if  he  be  dis.igrccable  to  tlie 
sute  to  which  he  is  sent.  An  ambassador  ought  not  however  to  be 
refused  witliout  cause.  Sec  Gntiua  and  Mi,lloy,  cited  Comm.  Dig.  lit. 
jlmbassttdor.  The  killing  of  an  ambatsador  has  been  adjudged  high 
treason.  3  Intt.  8.  Some  amboMudort  are  allowed,  by  concession,  to 
have  jurisdiction  over  their  own  families;  and  their  houses  permitted 
to  be  sanctuaries;  but  where  persons,  who  have  greatly  offended,  Qy 
to  their  houses,  after  demand  and  refusal  to  deliver  litem  up,  tliey  may 
be  taken  from  thence.  .Imbasmdors  caimoi  be  defended  when  they 
commit  any  thing  against  the  slate,  or  ihe  person  of  llie  king  with 
whom  they  reside.  4  Intt.  1S2.  An  amba»sador,  guilty  of  treason 
against  the  king's  life,  may  be  condemiujd  and  executed;  but  for  other 
treasons  he  shall  be  sent  home,  with  demand  to  puiiisli  him,  or  to 
send  him  back  to  be  punished.    4  //uf.  152.    I  Roil,  lir/i.  IS5. 

If  a  foreign  ambaauJor  commits  any  crime  here,  which  is  contra 
Jus  grntium,  as  treason,  felony,  &c.  or  any  other  crime  against  the  law 
of  nations,  he  loseth  the  privilege  of  iui  ambassador,  and  is  subject  to 
punishment  as  a  private  alien;  and  he  neeil  not  be  remanded  to  his 
sovereign,  but  of  curtesy.  Uanv.  Mr.  33".  But  if  a  thing  be  only 
milum  (trulubiium  by  an  act  of  parliament,  private  law,  or  custom  of 
the  realm,  and  it  is  not  coj:rra  jus  gcnrium,  an  ambasmdor  sixall  not  be 
bound  by  them.  4  Inst.  Mi.  And  it  is  said  air.bassadars  may  be  ex- 
cused of  practices  against  the  state  where  they  reside,  (except  it  be  in 
poiitt  of  conspiracy,  which  is  against  the  law  of  nations.)  because  it 
dolh  not  appear  whctlier  they  have  it  in  mandaiis;  and  tlicn  tliey  are 
excused  by  necessity  of  obedience.    Bac.  .Max-.  26. 

By  the  civil  law,  the  person  of  an  ambassador  may  not  be  arrested  ; 
and  the  moveable  goods  of  ambassadors^  which  are  accounted  an  ac- 
cession to  their  persons,  cannot  be  seized  on,  as  a  pledge,  nor  for  pay- 
ment of  debts,  though  by  leave  of  the  king  or  state  «  here  they  are 
resident ;  but  on  refusal  of  payment,  letters  of  request  are  to  go  to 
his  master,  See.  Alolloy,  13".  Dam:.  328.  The  law  of  nations 
touching  ambassadors  in  its  full  extent,  is  part  of  tlie  law  of  England ; 
and  the  act  7  Ann.  c.  12.  is  only  declaratory.  Barbidt't  case,  lir/t.  tcmfi. 
Ld.  Talb.  281.  and  see  3  .Btirr!  1748. 

By  our  statute  law,  (slat.  7  .Inn,  c.  12.)  an  ambassador,  or  public 
minister,  or  his  domestic  servants,  registered  in  tlie  secretary's  office, 
and  thence  transmitted  to  tlie  sheriff's  office  of  London  and  Middlesex, 
are  not  to  be  arrested;  if  ihcy  are,  the  process  shall  he  void,  and  the 
persoas  suiug  out  and  executing  it,  shall  suffer  such  penalties  and 
corpor.il  punishments  as  the  lord  chancellor  or  either  of  tlie  chief  jus- 
tices shall  think  lit.  Also  the  goods  of  an  ambassador,  shall  not  be 
distrained.  Stat.  ibid.  See  I  Comm.  254.  The  persons  claiming  pri- 
yiiegc  as  servants  of  an  ambassador,  ntust  be  sudi  as  are  really  and 
tond  Jide  retained  and  registered  in  that  capacity ;  and  tlie  act  itself 
expressly  prohibits  ils  extension  to  merchants  and  traders  liable  to 
the  statutes  of  biuikruptcy.  Sec  Fiizgib.  200.  Stra.  79".  1  U'lls, 
20.  rs,  79.  3  Wits.  33.  2  Sire.  797.  2  Ld.  Raym.  1524.  3  ^urr. 
1676.    4  Burr.  2016,  2017.  and  Comm.  Dig.  tit.  Ambassador, 

AMBIDEXTER,  Lat.  One  that  plays  on  both  sides.  In  a  legal 
sense,  it  is  taken  for  a  juror  or  cmbi-aceor,  who  takes  money  of  the 
parties  for  giving  his  verdict ;  sec  tit.  Juries,  stat.  5  it.'-;'.  HI. 
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AMBRA,  Sax.  amber,  Lat.  am/i/wra.'}  A  vessel  among  the  Saxons ; 
it  coiuaincit  a  mcasui  e  of  s.iU,  butter,  meal,  beer,  Sec.  Leg.  Inx  H'lut. 
Sajr, 

AMBKY,  The  place  where  the  arms,  plate,  vessels,  and  every  tiling 
which  belonged  to  liouse-kceping  were  kept;  and  probably  the  umbry 
at  IVrsiniinsier  is  so  called,  because  formerly  stl  apart  for  that  use: 
or  rather  the  aumoncri/,  from  the  Laiin  elremosynaritt^  a  house  adjoin- 
ing to  an  abbey,  in  which  the  charities  were  laid  up  for  ll;e  poor. 

AMENABLli,  Fr.  ammcr.  To  bring  or  lead  unto;  or  umaiimbte, 
from  the  Fr.  Main,  a  hand.]  Signifies  tractable,  that  may  be  led  or 
governed;  and  in  our  books  it  is  commonly  applied  to  a  woman,  that 
is  governable  by  her  husband.  Cotvcl  Inter/i.  U  also,  in  the  modem 
sense,  signifies  to  be  responsible,  or  subject  to  answer,  Uc.  in  a  court 
of  justice.  , 

AMENDMENT,  emendaiio.^  The  correction  of  an  error  commit- 
ted in  any  process,  which  may  be  ammdvd  after  judgn^ent;  and  if 
there  be  any  error  in  giving  the  judgment,  the  party  is  driven  to  his 
writ  of  error;  though  where  the  fault  appears  to  be  in  the  clerk  who 
writ  the  record,  it  may  be  amemhil.    Ti  rmn  rlr  Lni,  39. 

At  common  law  there  was  little  room  tor  anu-nflments,  which  ap- 
pears by  the  several  statutes  of  amnidmrnr.s-  unit  jfJ'utU,  and  likewise 
by  the  constitution  ol  the  courts  ;  for,  says  Brinan,  ihc  judges  are  to 
record  the  parols  [or  pleasj  deduced  before  them  in  juiigmenl;  also, 
says  he,  Edw.  I.  granted  to  the  juslices  to  record  the  pics  pie;i<kd 
before  them,  but  they  are  not  to  erase  their  records,  nor  .viiicini  iliem, 
nor  recortl  against  their  inrollment,  nor  any  '\\i>y  suflVr  ihcir  records 
to  be  a  warrant  to  justify  their  owfi  misdoings,  rK>r  erase  their  words, 
nor  amend  them,  nor  record  against  tlicir  inrollnu-nt.  This  ordinaiicc 
o{  Jidw.  1.  was  so  rigidly  observed,  that  when  justice  Hrnglmni,  in  his 
reign,  moved  with  compassion  for  the  circumstances  of  a  poor  man 
who  was  fined  Ijs.  4f/.  erased  the  record,  and  made  it  6«.  8(/.  he  was 
fined  800  marks,  with  which,  it  is  said,  a  clock-house  at  li'tslmiualer 
was  built,  and  furnished  with  a  clock  ;  but  as  to  the  clock,  it  has  been 
denied  by  authors  of  credit,  clocks  not  licijig  in  use  till  a  centuiy 
afterwards.  Notwithstanding  what  is  mentioned  above,  there  were 
some  cases  Uiat  were  amendable  at  common  law. 

Original  writs  arc  not  anwyidabtt  at  common  law,  for  if  the  writ  be 
not  good,  the  party  may  have  another ;  judicial  writs  may  and  have 
been  often  amended.    8  Ue/i.  157. 

Whatever  at  common  law  might  be  amended  in  civil  cases,  -was  at 
conmion  law  amendable  in  criminal  cases,  and  so  it  is  at  this  day :  re- 
solved by  Hall,  Ch.  J.  Powell,  and  J'owis,  J.  I  Salt.  51.  fll.  14. 

Though  misawarding  of  /trocess  on  the  roll  might  be  amended  at 
common  law  the  same  term,  because  it  was  the  act  of  the  court;  yet 
if  any  clerk  at  common  law  issued  out  an  erroneous  /irocess  on  u  right 
award  of  the  court,  that  was  never  amended  in  any  case  at  the  com- 
mon law.    1  Satk.  51.///.  14. 

Anciently  all  pleas  were  ore  lenus  at  the  bar  ;  and  then  if  any  error 
was  spied  in  them,  it  was  presently  amended.  Since  that  custom  is 
changed,  the  motion,  to  amend,  because  all  in  papi:r,  succeeded  in  the 
room  of  it ;  and  it  is  a  motion  that  the  court  cannot  refuse  ;  but  they 
may  refuse  it  if  the  party  desiring  it  re/use  to  Jir.y  costs,  or  the  amend- 
ment desired  should  amouiU  to  a  new  Idea.    10  Mad.  88. 

Mistakes  are  now  efl'eetually  helped  by  the  statutes  of  amendment 
mA  je'ifails ;  the  latter  so  called,  because  when  a  pleader  perceived 
>iny  slip  in  the  form  of  his  proceeding,  and  acknowledges  such  error. 


So 
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(;i-o  fail',  or  fat  Juiilf  ;)  he  is  al  liberty  by  thosr  statutes  to  amend  it, 
which  amendment  is  seldom  actually  made,  but  the  benefit  of  the  act 

ii'.i  lineri  by  the  courts  overlooking  the  exception.  -  Sira.  \0X\. 
These  si.inu;3  are  in  the  whole,  ii  in  number,  and  are  here  recapitu- 
lated chi  oiiologically,  by  which  all  trifling  exceptions  arc  so  thoroughly 
qirardcd  ai-aijist,  tliat  writs  of  error  cannot  since  be  maintained,  but 
ibr  some  material  mistake  assigned.  3  Ojmm.  407.  which  sec,  a.nd 
Buller'a  .^5^".  Pri.  (ed.  l'^.!.)  320.  and  for  a  more  extended  view  of 
the  ca-scs,  in  which  amendments  may  or  may  not  be  made.  Sec  Comm. 
Dig,  lit.  Amendment. 

hy  Stat.  U  Sd~'-  lU.  c.  6.  no  process  shall  be  annulled  or  discon- 
tinued, by  the  misprision  of  the  clerk  in  mistaking  in  writing  one  syl- 
lable or  one  letter  too  much  or  too  iiiile  ;  but  it  shall  b<r  amended. 

The  judges  aftcr\rards  (^ii^tnicd  this  statute  so  favourably,  that  they 
extendi  d  i:  to  a  w^rd ;  but  they  were  nol  so  well  agreed,  whether 
they  could  make  these-  amendments,  as  well  after  as  brfore,  judgment : 
Ibr  ihoy  thought  their  authority  was  determined  by  the  judgment; 
tlicrefure  by  Stat.  9  V.  c.  4.  it  isfdeclared  that  the  juri-jcs  shall 

have  tlie  same  power,  as  well  after  as  before  judgment,  as  long  as  the 
recoril  in  process  is  before  tliem.    Oil:!.  H.  C.  P.  1 10. 

Tliis  statute  is  confirmed  by  statute  4  Hin.  VI.  c.  3.  with  an  excep- 
tion, that  it  shall  nol  eKtend  lu  process  on  outlawiy,  or  to  records  or 
processes  in  U'utfs.  But  according  to  3  Sand.  40.  iliis  last  exception, 
!iod  tlic  like  exception  in  S  Hen.  VI.  c.  15.  seem  to  be  annulled  by  the 
statute  n  Jhr..  \'A\.  c.  26.  by  whjch  it  is  enacted,  that  tl-.c  laws  of 
KVf^lafid  shall  be  used,  practi-scd,  and  executed  in  Walts. 

Thpiigh  tiic  foregoing  statutes  sjave  the  judges. a  greater  power 
thoii  tilR)-  had  before,  yet  it  was  Ibund  that  they  were  too  much 
cramped,  having  authority  to  amend  nothing  but  Jirocesi,  which  they 
flid  not  ronstnie  in  a  lar-re  signification,  so  as  lo  comprehend  the 
i  ^i  personsJ  actions,  and  crinJimd  and 
;o  the  it'xsnc  ^rof  ^*  and  jitrii  /irocctx  i 
tlie  authority  of  the  courts,  the 
s»  -o  aincnd  what  they  shall  tiiink  in 

t;.  ,       .1  of  their  clerks,  in  any  record, 

p  .01  utioiuev,  writ,  panel,  or  return.  Uili. 

J-i  ^ 

i  ;.  ;  ,  . I. iiutes  of  amendments,  viz.  14  Ed^-.  III.  stat. 

1.  f.  «.  V  I.  f.  13.  and  15.  the  rest  are  reckoned  to  be  sta- 

tutes c  !  not  of  ameniimcnis ; //rr  y't.Bi/'//,  J.  1  Stilk.  S\. 

pi.  14.  a.  li.  in  the  case  of  TAe  Quern  r.  Tutchin.  And 

■  '■;<.',  li  ■  i  1.  S  Htii.yi.  was  only  to  enlarge  the  subject  mat- 

-  x-.w.i'.  lii.  .uid  that  14  Sd^!>.  III.  extends  only  to  process  out 
.1,  v!~.  w  rits  tliat  issue  out  of  the  record,  ami  not  to  pro- 
lyl, J  in  the  roll  itself:  but  that  the  14  £.d-i:  extends  not  to 
the  kiivj;,  because  of  tlicsc  words,  {chalimge  r,f  the  pant/,)  and  tliat  tlie 
Mutuic  8  //i-n.  VI.  has  aiw.iys  been  construed  in  limitation  ofthe  act  of 
•JJrfw,  III.  and  the  exception  ill  the  statute  of  J/er,,  VI.  was  only  rjr 
abandunii  euu'.tta  ;  and  all  judges  and  sages  of  the  law  in  all  age; 
JWTe  taken  it  not  to  extend  to  the  cro^m  ;  and  tlie  cases  on  the  other 
side  arc  not  to  be  relied  upon. 

By  Stat.  B  JJi.  VI.  r.  15.  The  king's  justices,  before  whom  any 
r.iisprision  sh.iU  be  found,  be  it  in  any  records  and  pi-ocesses  deprrid- 
ing  before  them,  as  well  by  way  of  error  as  otherwise,  or  in  the  re- 
turns of  the  same,  by  sheriffs,  coroners,  baiiiSs  of  fi-anchiscs,  or  anv 
other.  Ijy  niispiision  ot  the  clerks  of  any  of  the  said  couns,  or  of  the 
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slicrifft, coronei-s,  tlicir  clerks,  or  other  ofTiccrs,  clerks,  or  other  niiiiis- 
tcrs  whatsoever,  in  wrilinj;  one  leliei'  or  one  syllabic  too  much  or 
too  Utile,  shall  liavc  power  to  uniencl  the  same." 

As  these  statutes  only  cxtcml  to  \fiiai  the  justices  should  interpret 
the  misprision  of  their  clerks  and  other  officers,  it  was  found  by  cx- 
peiiencc,  that  many  just  causes  were  overthrown  for  vjant  of  form^ 
ami  other  i'ailini^s,  not  aided  by,  this  statute,  thousjh  tl;cy  were  good 
in  subsumcc,  and  therefore  the  •statutes  ui  jrofail  «  cre  inade.  Gilb. 
11.  C.  I'.  111. 

By  Stat.  32  Hen.  VIII.  c.  oO.  it  is  enacted,  "  That  if  the  jury  have 
once  passed  upon  the  issvie,  thouj;-h  afterwards  there  be  found  a 
jfofaitf  in  the  proceedings,  yet  judj;ment  shall  be  j^ivcu  according  to 
the  verdict."  The  slat.  18  Jiliz.  c.  li.  ordains,  '"Tliat  after  verdict 
given  in  any  couit  of  record,  there  shall  be  no  stay  of  judtpuent,  or 
reversal,  for  want  of  form  in  a  writ,  count,  plaint,  S;e.  or  for  want  of 
any  writ  orij^iiral  or  judicial  ;  or  by  reason  of  insufliricnt  returns  of 
sheritfs,"  iic.  By  slat.  21  Juc.  1.  c  13.  "  If  a  verdict  shall  be  sjivcn 
in  any  court  of  record,  the  judgment  shall  not  i>e  stayed  or  reverstd 
for  variance  in  form  between  the  original  writ  or  bill  and  the  declara- 
tion, kc.  or  for  want  of  averment  of  the  party's  bcin)>-  living,  so  as  the 
j)erson  is  proved  to  be  in  life  ;  or  for  that  the  T-f  .":;T  l-Tiim  is  in  part 
inisawarded  ;  for  misnomer  of  jurors,  if  prove  I  persons  ri'- 

turned  ;  want  of  returns  of  writs,  so  as  a  pani  1  l.r  returned 

atid  annexed  to  the  writs  ;  or  for  that  the  rettu:i  "-w  ^  i  name  is  not 
sei  lo  the  re  turn,  if  proof  can  bcjnade  that  the  writ  was  returned  by 
such  ollicer,"  &c. 

The  .sU.l.  16  and  17  Car.  II.  c.  8.  (called  by  Twiadfi:,  .T.  an  omiiipo- 
u-ii!  •.'<  ■,  I  Vi-ii.  100.   and  made  perpetual  by  Stat.  22  and  2:!  Ccir.  II. 

"  That  judgment  shall  iiot  be  stayed  or  reversed  after 
courts  of  record  at  it\\srjiiiii\!n-y  kc.  for  dtfcutt  in 
/.,  "  ,  iji  l.u-  thai  there  are  not  pledges  to  prosecute  upon  the  return 
of  the  original  -.vrit,  or  Iji  cause  the  name  of  the  sherilF  is  not  re- 
turned upon  it,  f(_ii-  dLiViiit  of  allegiiv;  -itm  Aw:  ij.tfi  '  nurt  of  any 
bond,  bill  oi'  tleitl,  or  of  alleging  li  '  ^lantentarv, 
or  ol  aduiihislr.j  ion  :  or  for  the  o.  ,  or  concrft 

^itucnij  mistaking  the  christian  name  \y.  :  iiii...m^  uL^ei.Iici'  party,  or 
tlic  sum  of  money,  day,  month,  <ir  year,  &c.  in  any  declaration  or 
pleading,  being  rightly  named  in  any  record,  kc.  preceding  ;  nor  for 
want  of  the  averment  of  tior  fiariitus  csl  vrrifcurc,  or  for  not  alleging 
lirout  fiatcl  /ii  r  rccorjiim,  for  want  of  profcrt  of  del  ds,  (stnl.  -i  and 

see  ll'i/ln's  Rr/i.  \2r>.  n.  ((/),  for  that  there  is  no  right  vcuirc 
if  the  cause  was  tried  by  a  jury  of  the  proper  county  or  place  ;  nor 
shall  any  judgment  afler  verdict,  by  confession,  cognovit  aclionan,  &r. 
l)e  reversed  for  want  of  nthericon/ta  or  ci/iiatury  or  by  reason  ihat 
either  of  them  arc  entered,  the  one  for  the  olhcr,  &c.  but  all  sucli  de- 
fects, »ol  deittg  agahisl  l/ic  rig/it  of  the  mnlter  t^f  the  suit,  or  w/uTciij 
llm  Uaue  or  Iriol  are  uUfrerl,  shall  be  uiiii  nihd  by  the  judges  ;  though 
not  in  suits  of  uftltral,  of  felony,  indiclmenta,  and  itiformatiunt,  on  /ic- 
mi/  statutes,  which  are  excepted  out  of  the  act. 

By  Stat,  -l  and  5  ylnn.  c.  IS.  all  the  statutes  of  jfUhilH  s'.ial!  extend 
to  judgments  entered  by  confession,  nil  dkil,  or  non  sum  iiiformaf.is 
in  any  court  of  record,  and  no  such  judgment  shall  be  reversed,  nor 
any  judgment  or  writ  of  iii'iniry  of  damages  thcifon  sliall  be  stayed 
for  any  defect  which  Would  have  been  :ude<l  by  those  statutes,  if  a 
verdict  had  been  givcii,  so  as  there  be  an  origiiial  wiil  filed,  &c.  By 
cat.  5  .inn.  c.  20.  5     l!''"  a*"*-  imd  all  oUier  stjiutes  of  Jr'jjail-i,  are 
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extended  to  writs  of  mandamua  and  informationt  in  the  nature  of  a  quo 
mrrania.  The  statutes  of  amendment  and  jeofails  not  being  con- 
strued to  extend  to  criminal  proceedings,  or  on  penal  statutes  in  gene- 
ral. Bull.  X.  P.  325.  2  Mud.  U4.  But  a  mciidamut  may  not  t>c 
amended  after  return.  4  Term  Ke/i.  689.  The  slat.  5  Geo.  I.  r.  13. 
ordains,  that,  after  verdict  given,  judgment  shall  not  be  stayed  or 
reversed  for  defect  in  form  or  substance  in  any  bill  or  » rit,  or  for  va- 
rianeo  therein  from  the  declaration,  or  any  otlier  proceedings.  25 
1(0.  III.  r.  80.  5  17.    Imp..  K.  B.  173.  (1> 

Ai\  action  for  a  false  return  of  a  member  of  parliament  on  the  stat. 
7  and  8  Hot.  III.  for  double  damages,  is  remedial,  though  founded 
on  a  Uw  that  is  penal,  so  within  the  statutes  of  jeofailt.    I  H'iU.  125. 

By  lliC  foregoing  statutes  (from  U  Kdiv.  III.  f.  6.  to  8  Hen.  VI.  c. 
15.)  the  faults  aiiU  mistakes  of  clerks  are  in  many  cases  amendable  : 
the  misprision  of  a  clcrs  in  matter  of  tact  is  amendable  ;  though  not 
in  matter  of  law.  Paint.  258.  If  there  be  a  mistake  in  the  legal  form 
of  the  writ,  it  is  not  amendable  :  there  is  a  diversity  between  the  neg- 
ligence and  ignorance  of  the  clerk  that  makes  out  «Tits  ;  for  his  neg- 
ligence, (as  if  he  have  tlie  copy  of  a  bond,  and  do  not  pursue  it,)  this 
shall  be  amended ;  but  his  ignorance  iii  the  legal  course  of  origiiutl 
writs  is  not  amendable.  8  Re/:.  159.  .\  jxirty*s  name  was  mistaken  in 
an  original  wiit ;  and  it  appearing  to  the  court  that  the  cursitor's  in- 
structions were  right,  the  writ  was  amended  in  court ;  and  lliey  amended 
all  the  proceedings  after.  2  Fent.  152.  Cro.  Car.  74.  lif  a  thing, 
wldch  tlie  plainiitf  ought  to  have  entered  himself,  being  a  matter  of 
substai;cc,  be  totJly  onutted,  this  shall  not  be  amended  ;  but  otherwise 
it  is,  if  omitted  only  in  part,  and  misentcrcd.  Danv.  .Ibr.  346.  By 
the  common  law  a  v  rit  of  error,  remmed  and  filed,  could  not  be 
amended  ;  because  it  would  alter  the  record  :  but  now  by  stat.  5  Geo. 
1.  the  writs  of  error,  wherein  there  shall  be  any  variaiicc  from  the 
original  record,  or  otlier  defect,  may  be  amended  by  the  court  where 
returnable.    See  tit.  Jirror. 

In  an  ajium/.i,::,  the  defcndar.t  pleads  .Vol  Guilty,  thereupon  issue 
is  joined,  and  found  for  the  plaiiiiilT,  be  shall  have  judgment,  though 
it  is  an  iniptt<per  issue  in  tliis  action  ;  for  as  tliere  is  a  deceit  alleged, 
Not  Guilty  is  an  answer  thereto,  and  it  is  but  an  issue  misjoined,  which 
is  aided  by  statute.  Cro.  £liz.  407.  If  in  debt  upon  a  tingle  bill,  the  de- 
fendant pleads  /.aument,  aiiAout  an  aci/uiitance,  and  issue  is  joined  and 
found  for  the  plaii.tifl',  tliough  the  payment  without  acquittance  is  no 
pica  to  a  single  bill,  he  shall  have  judgment,  because  the  issue  was 
joined  upon  an  affirmative  and  a  negative  and  a  verdict  for  the  plaintiff. 
Mieh.  37  and  38  hUz.  5  Re/i.  43.  .\n  ill  plea  and  issue  may  be  aided 
by  tlic  statute  of  jeofaiU,  after  a  verdict ;  and  if  an  issue  joined  be 
uncertain  and  confused,  a  verdict  will  help  it.  Cro.  Car.  316.  Hob. 
113.  The  statutes  likewise  help  when  there  is  no  original,  and  where 
there  is  no  bill  upon  the  file,  it  is  aided  after  verdict  by  statute,  but 
when  tliere  is  an  original,  which  is  ill,  tliat  is  not  aided.  Cro.  Jac. 
183.480.  Cro.  Car.  232.  The  statute  of  y>o/j*<,  16  and  17  Car.  II. 
helps  a  mistrial  in  a  pixjper  county,  but  not  where  the  county  is  mis- 
taken.   1  Mod.  24. 

When  the  award  of  a  writ  of  inquiry  on  the  roll  is  good,  the  w  rit 
shall  be  amended  by  tlie  roll.  CunJi.  70.  The  court  cannot  amend  to 
make  a  new  writ ;  or  to  alter  a  gootl  writ,  ai:d  adapt  it  to  another  pur- 
pose, Sec.  only  when  tlie  wiit  is  bad  and  villous  on  the  face  t'{  it.  JJcd. 
Ca<.  263.  316,    .iiinati/,  SiT . 
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Willi  rcs])rct  to  tteclaraliona,  a  dfclavation  grouiKlid  on  an  orij^inal 
writ  may  not  be  aiiirndt-fly  if  the  wi-U  be  erroneous  :  tlioiifjli  if  it  be  tm 
a  bill  of  Mnlilli:ii:v,  or  a  laliia!,  it  is  ammilii/ile.    I  JJIl.  Mr.  6". 

A  plaintifTinay  «wf';;f/  his  declaration  in  matter  of  form  after  a  gene- 
ral issue  pleaded,  before  entiy  thereof,  w  ithout  payment  of  eosls ;  if 
\\v.  anirinl  in  substance  he  is  to  pay  costs,  or  give  imparlance  ;  and  if 
he  amrnd  after  a  special  plea,  though  ho  wotild  give  imparlance,  he 
must  pay  costs.  I  /,///.  58.  I  IVih.  Iw/i.  K.  li.  IMl.  .\  decla- 
ration in  ejectment,  laid  the  demise  before  the  time  ;  this  was  not 
ainrndd/i/r^  for  it  would  alter  the  issue,  and  make  a  new  title  in  the 
plaintiff.  I  fiuU:  4H.  The  phiinliH'  declared  on  the  statute  of  IVintoii, 
for  a  robbery  done  to  himself,  when  it  should  have  been  (jf  his  ser- 
vants ;  he  had  tt*  nmfnit.  3  Lrv.  3-17.  If  a  defendant  pleads  a 
plea  to  the  rit;!ii,  o.-  in  abatement,  the  plaintiff  may  amt-nd  his  decla- 
ration ;  but  not  where  he  demurs,  for  this  fault  may  he  the  catisc  of 
the  demurrer.  1  fiulk.  50.  A  demurrer  may  be  amrndcd  after  the 
parlies  have  joined  in  demurrer,  if  it  be  only  in  paper.  Sttj.  48. 
Where  a  plea  shall  be  amended,  when  in  paper,  or  on  record,  Sec.  see 
the  statute  4  Geo.  II.  c.  26. 

As  to  the  amendments  of  recordjt,  Sec.  an  issue  entered  upon  record 
with  leave  of  the  court,  may  be  amended  ;  hut  not  in  a  material  thing, 
or  in  that  which  will  deface  the  record.  1  IJll.  Jbr.  61.  A  record 
may  be  amended  by  the  court  in  a  small  matter,  after  issue  joined,  so 
as  the  plea  be  not  altered.  Daiiv.  ^Ibr.  338.  See  Ihe  slat.  8  Hen.  VI. 
c.  12.  15.  mile.  If  on  a  writ  of  error  a  record  is  amended  in  another 
court  in  affirmance  of  the  judgment,  it  must  be  amended  \n  the  court 
where  judgment  was  given.  Jlardr.  505.  Where  the  record  of  .Visi 
Pfius  does  not  agree  with  the  original  record,  it  may  be  amended  after 
verdict,  provided  it  do  not  change  the  issue  :  but  a  l  ecord  shall  not  be 
amended  lo  attaint  the  jury,  or  prejudice  ihe  authority  of  the  judge. 
A  general  or  special  verdict  may  be  amended  by  the  notes  of  the  clerk 
of  assise  in  civil  causes  ;  but  not  in  criminal  aetit,ns.  I  VVa/X-.  47.  The 
issue  roll  shall  be  amended  by  the  imparlance  roll  which  is  precedent ; 
but  a  roll  may  not  be  cwc;irfr(/ after  verdict,  when  there  is  nothing  to 
amend  it  by  ;  though  sm  plusage  may  be  rejected,  and  so  make  it  good. 
Cl  ',.  Car.  92.     1  Sid.  135. 

In  an  action  on  the  statute  of  usury,  a  verdict  was  given  for  the 
plainlilT,  and  taken  on  one  of  the  counts  in  the  declaration.  The 
other  counts  being  foimd  for  defendant.  Motion  in  arrent  of  judgment. 
The  principal  cause  vas,  the  ehristian  name  of  one  of  the  persons 
mentioned  in  that  count  (rightly  named,  in  that  count,  before)  was 
mistaken  in  the  i^Kue  ruU,  which  had  been  carried  in,  whereby  the 
count  was  rendered  absurd,  and  bad.  The  court  gave  leave  to  file  a 
right  bill,  (the  proceedings  being  by  bill,)  and  aftei  wards  amended  the 
y.9*Ke  roll  by  the  bill.  The  J^'iai  Priux  roll  was  right.  (Uirdner,  ijui  lam, 
V.  Urojitn,  B.  li.  Trin.  term,  15  (ieu.  III.  This  was  done  as  an  amend- 
ment at  eommon  larj. 

A  mistake  of  Ihe  clerk  in  entering  a  judgment ;  as  where  it  was 
that  ihc  (Icfendant  recovered,  instead  of  the  plainlifT,  Stc.  was  ordered 
lo  be  amended.  Cn.  Jae.  631.  Hull.  41.  .\  judgmenl  may  be  amend- 
ed hy  the  paper  book  signed  by  the  master.  1  Salk.  30.  Al  common 
law,  the  judges  may  amend  their  ju<lgments  of  the  same  term  ;  and 
by  statute,  of  another  term.  8  Jie/i.  1.5fl.  14  7i(/T:>.  III.  IfjudgmciUs 
;u*e  not  well  entei'ed,  on  payment  of  costs  they  will  he  ordered  to  be 
so:  when  judginenls  are  entered,  'tis  said  the  defects  therein,  being 
the  act  of  the  court,  apd  not  the  misprision  of  the  clci  k,  arc  noi 
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amendable.  GcUb.  lO'l.  Mistakes  in  returns  of  writs,  lines  and  rc. 
covtiics  Diadi'  by  mutual  assent  of  piirlies  niay  be  amended.  S  /<<•/;. 
45.  Judgment  shall  nut  be  staid  after  ^erdict,  for  that  an  original 
■wants  form,  or  varies  from  the  recoixi  in  point  of  form,  whicVi  arc 
ammdttblr.  5  Kr/i.  43.  After  verdict  given  in  any  court  of  record 
lliere  shall  be  no  stay  of  jndijnient  for  want  of  form  in  any  writ,  or 
insulTicicnt  returns  of  shcrifts,  variance  in  form  betui-.en  tlic  original 
writ  and  dcclaraiiun,  Sec.  stat.  32  Hen.  VI II.  18  liliz.  ViJe  S  Geo.  I.  e. 
13.  The  /loj.-m  may  be  amended  by  the  judge's  notes.  I  ll  iV».  33. 
2  Stra.  1197.  5.  C.  As  to  anuntlments  in  informations  by  the  attor- 
ney-general, see  4  Tenn  Ki/i.  457,458. 

.imrnrinu  nU  arc  usually  made  in  affirmance  of  judgments  ;  and  sel- 
dom or  never  to  destroy  them  :  ar.d  where  amrndrnvnts  were  at  common 
law,  the  party  was  to  pay  a  fine  for  leave  to  amrnd.    3  Saik.  29. 

A  bill  of  Sliddlenex,  filed  of  record  as  of  24  Geo.  111.  when  it  ought 
to  have  been  of  the  25th,  may  be  amended  agreeable  to  the  truth. 
Green  v.  Kmc:,  I  Term  Jir/i.  782.  There  is  a  distinction  between 
amending  those  mistakes  which  are  occasioned  by  the  act  of  the  pany, 
and  those  whicli  are  occasioned  by  the  act  of  the  clerk.  As  in  the  case  of 
execution,  if  live  clerk  enter  judgment  de  bonis  fir^liriUy  instead  of  de 
bonis  te$tat<jrist  and  crixir  is  brought,  the  court  of  K.  B.  will  order  the 
entry  to  be  amended,  even  if  tlic  record  is  sent  back  from  the  Exche- 
quer chamber.    Ibid,  /irr  Bullrr,  J. 

After  argument  on  demurrer,  and  before  the  court  gave  judgment, 
leave  was  given  to  amend.    Hire.  954. 

Pleas  and  replications  may  also  be  amended  in  tlie  same  manner.  Ld. 
Saym.  1441. 

After  verdict  found  on  some  issues,  and  demurrer  argued  as  to 
others,  application  made  to  withdraw  the  demurrer  and  plead,  court 
rcfustd.    1  Burr.  316. 

The  court  will  not  allow  plea  to  be  amended  after  demurrer  when 
the  plainlifl"  has  lost  a  iri  J.    Rep.  in  tc7?-p.  Hurd.  171. 

Leave  given  to  amend  the  declaration  by  entitling  it  of  the  day  on 
which  it  was  actually  delivered,  instead  of  the  term  generally,  in  or- 
der to  accord  with  an  averment  therein,  that  other  defendants  named 
ill  the  writ  were  then  outlawed.    Coumnchr  \.  La  Reuz.    1  Kast,  133. 

If  the  aw  ard  of  the  writ  of  inquiry  on  the  roll  be  right,  llic  teste  of 
the  writ,  if  w  rong,  shall  be  amended  by  it.  Jobnton  v.  Tiiulmin,  4 
£asl,  173. 

AMERCI.'VMENT,  ainerciamentum,  (from  the  Fr.  mrrei^}  signifies 
the  pecimiary  punishment  of  an  offender  against  the  king  or  other 
lord  ii\  his  court,  that  is  found  to  be  in  miserieordia,  i.  e.  to  have 
tifTcnded,  and  to  stand  at  the  mercy  of  Oic  king  or  lord.  The  author 
'»f  Terms  de  L^  u  suiih,  tiiat  c.nierciamenc  is  properly  a  penally  assess- 
ed by  the  peers  or  etjiials  of  the  pany  amerced,  fur  the  offence  done ; 
for  which  he  puttclh  himself  at  the  mercy  of  the  lord.  Terms  de  Ley, 
40.  And  by  the  statute  of  Jifa^na  Charm,  e.  14.  a  freeman  is  not  to 
be  amerced  for  a  small  Cmlt,  but  proportionable  to  the  offence,  and  that 
by  his  peers.  9  Hen.  111.  c.  4.  .imcrciamenlt  are  a  more  merciful 
penalty  than  a  fine ;  for  which  if  they  arc  too  grievous,  a  release  may 
be  sued  by  an  ancient  writ  founded  on  Ma/^na  Charia,  called  moderara 
-nieerieordii:.  %t:c  .Vcvj  .Vat.  Brer.  167.  1'.  B.  7 6.  The  diflercnce 
between  amercitimenix  and  fines,  is  this;  lines  are  said  to  be  punish- 
ments certain,  and  grow  expressly  from  some  statute ;  but  amercia- 
menis  are  such  as  arc  arbitrarily  imposed.  I^leb.  7S.  Also  fines  arc 
imposed  ant)  assessed  by  the  court;  cmcrciamentt  b;  '.Vrc  coimtry  ;  and 
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np  court  ean  impose  a  fine,  but  a  court  of  record :  otlicr  courts  can 
«nly  amerce.  H  Ke/i.  39.  41. 

A  court-lcct  can  </wcra' for  public  nuisances  only.  \  Sanml.  135.  For 
a  line  and  all  iimi  rriamenit  in  a  coiut-lcct,  a  distress  is  inridi-nt  ol" 
common  right ;  but  for  amn-ciiimcni  in  a  courl-ljaron,  distress  may  not 
betaken  but  by  prescription.  11  lir/t.  M.  Wlicn  an  amcrtiattf-iit  \% 
«fjrced  on,  the  lor<l  n)ay  have  an  action  of  debt,  or  distrain  for  it,  and 
impound  the  distress,  or  sell  it  at  his  pleasure;  but  he  cannot  impri- 
son for  it.  8  Ttc/i.  41.  45.  Villi-  the  case  of  the  Duke  of  Ihilfortl  v. 
■Ilcock,  Jl.  li.    I  IVils.  248.    See  tit.  LilI. 

There  is  also  iimercemen!  in  pleas  in  the  courts  of  record,  when  a 
defendant  delays  to  tender  the  thing  demanded  by  the  kind's  writs,  on 
the  first  day.  Co.  Lit.  116.  Aiul  in  all  personal  actions  without  force, 
as  in  debt,  detinue,  See.  if  the  plaintiff  be  nonsuited,  barred,  or  his  wi  it 
abate  for  matter  of  form,  he  shall  be  amerced :  but  if  on  judicial  pro- 
cess, founded  on  a  judgment  and  record,  the  plaiiilill'  be  nonsuited, 
barred,  Sec.  he  shall  not  be  amerced.  I  jVels.  ^Ihr.  206.  And  an  infant, 
if  nonsuited,  is  not  to  be  amerced.  Jenk.  Cent.  258.  The  cajiia.i  /ira 
Jine  is  taken  away  by  5  Wm.  and  M.  c.  12. 

The  amcrcuimen!  of  the  sheriff,  or  other  officer  of  the  king,  for  mis- 
conduct, is  called  amerciament  royal.  Terma  de  Ley.  Amerciumentii  aru 
fikewise  in  several  other  cases.    Sec  tit.  Fines  for  Offences. 

AMESSE,  see  Jmictus. 

AMI,  vide  Jmij. 

AMICl.A,  see  almucium. 

AiMICTUS,  The  uppermost  of  the  six  garments  worn  by  priesti, 
tied  round  the  neck,  and  co\  ering  the  breast  and  heait — .\mictus,  alba, 
ein^uluiii.,  atoiuy  manr/iulua  et  /Uaneia. — These  were  the  six  garnients  of 
priests. 

AMICUS  CURIjE.  If  a  judge  is  doubtful  or  mistaken  in  matter  of 
law,  a  stander-by  may  inform  the  court,  as  amicus  euria:.  2  Co.  In.sl. 
178.  In  some  cases,  a  thing  is  to  be  made  appear  \>\  si.  _';;-;<■  si  ion  on  i  lie 
roll  by  motion;  sometimes  by  pleading,  and  soniL-rmu  s  us  'niiicu^  cnn.r. 
2  Ke/i.  54R.  Any  one  ;is  amicus  eurix  may  move  to  <|uash  a  vitious 
indictment;  for  if  there  were  a  trial  and  verdict,  judgment  must  be 
krrested.  Comb.  13.  A  counsel  urged,  that  he  might,  as  amicus 
euriec^  inform  the  court  of  an  error  in  proceedings,  to  prevent  giving 
lalse  juilgnicnt ;  but  was  denied,  unless  the  party  was  present.  2  Show, 
licji.  297.  ' 

AMITTERE  LEGEM  TERRiE,  or  LIBERAM  LEGEM,  To  lose 
and  be  deprived  of  .rt>c  liberty  of  swearing  in  any  court :  as  to  become 
infamous,  renders  a  person  incapable  of  being  an  evidence.  Vide  GlaU' 
vil,  lib.  2.  And  see  the  statute  5  KHz.  c.  9.  against  perjury.  So  a  man 
that  is  outlawed.  See.  is  said  to  lose  bis  la-j>,  i.  e.  is  put  out  of  the  pro- 
tection of  the  law,  at  least  so  far  as  relates  to  the  suing  in  any  of  his 
majesty's  courts  of  justice,  though  he  may  be  sued. 

AMMOBRAGIUM,  A  service  suggested  by  Sftclman  to  be  the 
same  as  Cheva^e  ;  which  see. 

AMNESTY,  ajnnentia,  ob/ivio.^  An  act  of  pardon  or  oblivion,  such 
as  was  granted  at  the  restoration  by  King  Charles  II. 

.•VMNITUM  INSUL/C,  Isles  upon  Uie  west  coast  of  Britain. 
Blount. 

AMORTIZATION,  amortizalio,  Fr.  amortissement.^  An  alienation 
of  lands  or  tenements  in  mortmain,  x'/z.  to  any  corporation  or  frater- 
nity, and  their  successors,  8cc.    And  the  right  of  omoriization  is  a 
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privilege  or  license  of  taking  in  mortmain.  In  the  statute  de  lihertaii- 
tut  ficr^uJreiidh !  anno  27  £dv.l.  Stat.  2.  the  word  amOTiifrmciii  is 
used. 

AMORTISE,  Fr.  omorr/r.l    To  alien  lands  in  mortmain. 

AMPL1.\T10N,  am/iliaiio7\  An  cnlai-gtnicnt  j  in  law  a  refening  of 
judginint  till  tilt  cause  is  furtlicr  examined. 

.\My,  omirii*.]  In  law  /irochrin  amy  is  tlic  next  friend  to  he  tnislcd 
for  an  infant.  And  infants  arc  to  tur  bv  /irochiin  amy  (i.  r.  next  friend) 
or  ffunrdiatt,  and  ili/nid  by  guardian,  .ilirn  amy  is  a  forcisjncr  here, 
subject  to  some  prince  in  friendship  with  us. 

.\X,  JOUR  and  W.\STE.    Sec  Year,  Vay  and  Ho,.'.. 

.\NCESTOR,  anieceaior,  or  firedrccxsor.]  One  tliat  has  gone  before 
in  a  family ;  b>it  the  law  makes  a  difference  between  w  hat  we  com- 
monly call  an  ancestor  and  a  predecessor;  the  one  being  applied  to  a 
natural  pci'son  and  his  ancestors,  and  tJic  otiicr  to  a  body  politic  and 
llicir  predecessors.  Co.  Lit.  "3.  b. 

AXCESTREL,  What  relates  to  or  hath  been  done  by  one's  ances- 
tors ;  as  homa.!(e  anccittrrt^  5tc. 

AXCHOK,  Is  a  measure  of  brandy,  &c.  containing  ten  gallons. 
Ltx  Mirca:.  * 

AJCCHORAGIi,  ancoragium^  A  duty  taken  of  ships  for  the  use  of 
the  haven  where  they  cast  anchor.  ^IS.  .irth.  Trevor,  .drm.  The 
ground  in  poi  ts  and  havens  belonging  to  the  king,  no  person  can  let 
any  anchor  fall  thereon,  without  paying  therefor  to  the  king*s  officers. 

ANCIENTS,  Gentlemen  of  the  /in*  of  Court.  In  Gray's  Inn  the 
societv  consists  of  ArncAer*,  ancients,  barristers,  and  students  under  the 
bar ;  and  here  the  ancients  are  of  the  oldest  barristers.  In  the  Jiliddtc 
Temfilr,  such  as  have  gone  through,  or  are  past  their  readings,  are 
temicd  ancients  :  the  imis  of  Chancery  consist  of  ancients  and  students 
or  clerks ;  and  from  the  ancients  one  is  yearly  chosen  Uie  principal  or 
treasurer. 

ANCIENT  DEMESNE^  or  demmn  ;  venu  fialrimonium  domim.']  Is 
a  tenure  whereby  all  the  manors  belonging  to  the  crown  in  the  days  of 
.St.  Edward  ajid  U't/iiunj,  called  the  Coni/ueror,  were  held.  The  num- 
ber and  names  of  all  manors,  after  a  survey  made  of  them,  were  writ- 
icii  in  the  book  of  Dnmesdcy  ;  and  those  which  by  that  book  appear  to 
liavc  at  that  time  belonged  to  the  crown,  and  are  contained  under  the 
title  fi-rra  regis,  c;dletl  unr/rnr  demesne.  Kitch.  98.  The  lands  which 
were  in  the  possession  of  Jiduvrd  tie  Confessor,  and  were  given  aw-ay 
by  him,  arc  not  at  tiiis  day  ancient  demesne,  nef  any  others,  except 
those  writ  down  in  the  book  of  Domt  sday  ;  and  lliercfore,  whellier  such 
lands  arc  ancient  demesne  ur  not,  il  to  be  tried  only  bv  that  book.  1 
Salk.  sr.    *  Inst.  26!).    Hoit.  188.    1  Bro^nl.  43.  F'.  .V.  D.  16.  D. 

Cut  if  the  question  is,  whether  lands  be  parcel  of  a  manor  wliich  is 
ancient  demesne,  this  shall  be  tried  by  a  jury.  Eor  '  parcel  or  not 
parcel"  is  matter  of  fact,  9  /?r/i.  case  of  the  Jbliot  of  Strata  Marcella. 
tialk.  36.  774.  and  sec  i  Burr.  1046. 

I'itz/ierhert  tells  us,  that  tenants  in  ancient  demesne  had  their  tenures 
from  ploughing  the  king's  lands,  and  other  works  towards  tlic  main- 
tenance of  the  king's  freehold,  oit:»wh!ch  account  they  had  liberties 
graiited  them.  /'.  -V.  B.  14.  22B.  And  there  were  two  sorts  of  these 
tenures  and  tenants ;  one  i!;  ir  lands  freely  by  charter ;  the 

other  by  copy  of  court  r  ,-  to  the  cvis;uni  of  ilie  nuuior. 

Urit.c.  66.  "The  tenants  I'..,.  ,  .  ...irter  cannot  be  impleaded  out 
of  their  manor;  for  if  they  arc,  they  may  abate  the  writ  by  pleading 
nheir  tenure :  ihcy  arc  free  from  toll,  for  all  things  bought  and  sold  con- 
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rcrning  their  substance  and  husbandn-.  And  they  may  not  l)C  impa- 
nelled upon  any  inquest.  F.  .V.  £.  I  t.  If  tenants  in  antirnt  dciiumie  arc 
returned  on  juries,  they  may  have  a  writ  dr  »on  ftonttidU  m  ansitits^  Sec. 
and  attachment  against  the  sheriff.  1  hr/i.  105.  And  if  lliey  are  dis- 
turbed hy  taking  duties  of  loll,  or  by  being  distrained  to  do  unaccus- 
tomed services,  S;c.  they  may  have  writs  of  iiionstravcruitl,  to  bo  disr 
charged.  See  F.  .V.  Ji.  I'l.  .Vcv  Xiii.  Brrv.  32.  35.  \  lust.  269.  These 
tenants  are  free  as  to  their  pei-sons;  and  their  privileges  arc  supposed 
to  commence  by  act  of  parliament ;  for  they  cannot  be  created  by  grant 
at  this  day.  1  Halk.  ST. 

Lands  in  ancient  demmnf  are  extendible  upon  a  statute  merchant, 
staple  or  elegit.  4  Insl.  270.  No  lands  ought  to  be  arcoinvtcd  anciinc 
drmejne  but  such  as  arc  held  in  socage  ;  and  whether  it  be  aticient  de- 
wrsne  or  not,  shall  be  tried  by  the  ^ok  of  Domr»du:j.  A  lessee  for 
years  cannot  plead  in  ancteut  demesne :  nor  can  a  lord  in  action  against 
him,  plead  unetent  demesne^  for  tile  land  is  fronk-fce  in  his  hands.  Danxi, 
Mr.  660. 

In  real  actions,  ejectment,  replevin,  &c.  ancient  deineme  is  a  goo<l 
plea;  but  not  in  actions  merely  personal.  Dam;  658.  If  in  ancient  de- 
misnc  a  writ  of  riglil  close  be  brought,  and  prosecuted  in  natiM'e  of  a 
ftirmedon.t  a  fine  levied  there  by  the  custom,  is  a  bar :  and  if  this  ju<lg- 
ment  be  reversed  in  C.  IS.  tiiat  court  shall  only  adjudge  that  the  plain- 
liffbc  restored  to  his  action  in  the  court  of  ancient  demcune ;  unless 
there  is  some  other  cause,  w  hich  takes  away  its  jtirisdiction.  Jrnk.  Cent, 
87.  Dyer,  37J.  See  the  statutes  9  Hen.  W .  c.  3.  and  S  Mn.  V'l.  c.  2B. 
lo  prevent  depriving  lords  in  ancient  demeane  of  their  jurisdiction  by 
collusion. 

.■\  fine  in  the  king's  courts  will  change  ancient  demesne  to  frank-fee. 
at  common  law  ;  so  if  the  lord  enfeoffs  miother  of  the  tenancy  ;  or  if  the 
land  comes  to  the  king,  &c.  *  Insl.  270.  See  Fine.  But  if  the  lord 
be  not  a  parly,  he  nv.iy  have  a  w  rit  of  deceit,  and  avoid  tlie  fine  or  re- 
covery ;  for  lands  in  ancient  demesne  were  not  originally  w  ithin  the 
jurisdiction  of  the  cotu'ts  of  IVvatmin^ttrr ;  but  the  tenants  thereof 
enjoy  this  amongst  other  privileges,  not  to  be  called  from  the  business 
of  llic  plough  by  any  foi-eign  litigation.  I  Iloll.  .ilir.  337.  If  the  lord 
be  party,  then  the  ian<ls  become  frank-fee,  and  arc  within  the  juris- 
diction of  the  coiu-ts  of  H'esi minster,  {or  the  privilege  of  ancient  de- 
mesne being  established  for  llie  benefit  of  lord  and  tenant,  they  may 
<lcstroy  it  at  pleasure.  2  Unll.  Ahr.  3i+.    1  Sulk.  57. 

With  respect  to  lileading,  it  is  to  be  observed,  that  in  all  actions 
ivherein,  if  the  demandant  recover,  the  lands  would  be  frank-fee,  an- 
cient demesne  is  a  good  plea.  1  R'M.  Mr.  322. 

Therefore  in  all  actions  real,  or  where  lite  realty  may  come  in  ques- 
tion, ancient  demesne  is  a  gooil  pica;  as  assise,  writ  ot  ntmrd  of  land, 
writ  of  account  against  a  baiiifl"  of  a  manor,  writ  of  account  against  H 
guardian,  £cc.    Sec  t  /«*(.  270.    1  lioll.  Jbr.  322,  323. 

In  re/i/evin,  ancient  demesne  is  a  good  plea ;  because  by  intend- 
ment the  freehold  will  come  in  question.    Oodi.  64.    I  Buht.  108. 

In  an  (yVc/Z^/nc  ^r/«.c,  ancient  demesne  is  a  good  pica;  for  hy  com- 
mon intendment  the  right  and  title  of  the  lar.ds  will  come  in  question ; 
and  if  in  lliis  action  it  should  not  be  a  good  plea,  tlic  ancient  privileges 
<jf  tliose  tenants  wouid  be  lost,  inasmuch  as  most  titles  at  this  day  are 
tried  by  ejeclment.  Hob.  47.    1  liuisl.  103.    Hell.  177.    Cro.  liliz' S26. 

But  in  all  actions  merely  personal,  as  dett  upon  a  lease,  tresi'iaxx  quart 
clausum  frej-it.  Sc.  ancient  demesne  is  no  plea.  Hoi.  17.  S  Cro,  105 ' 
For  further  matter,  see  Kudd's  Com.  Dig.  tit.  .Indent  Drmasne. 
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AN'CIEXTV,  Fr.  .Incimti,  Lai.  jfyiliquiiae.^  Eldership  or  seniori- 
ty.   This  word  is  used  in  the  stat.  of  Ireland,  14  Hrn.  III. 

AXDEX.\.  .\  swath  in  mowing:  it  likewise  signifies  as  much 
ground  as  a  man  can  stride  over  at  once. 

.•\N1".L.\C1US,  A  shoit  knife  or  dagger.  Mat.  Paris,  ^77. 

Ai>"l'EI.D  TYHDE,  or  accorditig  to  Somncr,  .infi-a/ri/ile,  a  simple 
accusation  ;  for  the  Sa.ftins  hsd  two  sorts  of  accusations,  77r.  ii'm^fcr 
and  iripltx:  that  was  called  single,  when  the  oath  of  Uic  criminal  and 
two  more  was  sufficient  to  discharge  him ;  but  his  own  oath,  and  the 
oaths  of  five  more  were  required  to  free  him  a  trt/ilici  accusaHonr. 
Slounl.    See  Z-i-y.  .IdcU'.am,  c.  19.  a/iud  Broinfifon. 

AXG.\RI.\,  Fr.  .ingairr ;  interpreted  Personal  Scri  icr.^  A  trou- 
blesome vexatious  d\uy  or  service  which  tenants  were  obliged  to  pay 
llieir  loitis ;  and  they  performcd;i|a.  in  their  own  persons.  Impressin^^ 
of  ships.  ISIuum.  See  also  S;:i  fman  and  Cowel ;  the  former  of  whoai 
gives  some  fancifnl  dcriv:itii)ns  under  this  word ;  and  n'di-  Percngaria. 
U  seems  thni  it  may  be  easily  and  rationally  derived  from  .^ngor.  Lat. 

AXC;EL!C.V  VESTIS,  .\  monkish  ijarmeni  wliich  laymen  put  on 
a  little  before  their  deaths,  that  they  might  liavc  the  benefit  of  the 


■were  called  attgrB,  who  by  their  prayers  aninia  scluti  succurrciki:it. 
And  the  woi'd  nuccurreudum,  in  our  old  books,  is  understood  of  one 
who  had  put  on  the  habit,  and  was  near  death.  MomisUcm.  1  ton-.: 


AXGEL,  An  ancient  English  coin  value  10?. 

.•\Xt;iLU,  jlngilduw^  The  hare  single  valuation  or  compensation 
of  a  criminal :  from  the  Sa.^.  one.  and  i;i'.d,  payment,  mulct,  or  fine. 
Tvigild  was  the  double  mulct  or  tine  ;  and  Irigild  the  treble,  according 
to  the  i-atcd  ability  of  the  person,  /.o-rs  of  Irne,  c.  CO.  S/irlm. 

AXHI.OTK,  A  single  tribute  or  tax.  The  words  anHote  and  ansc<it 
are  meniientd  in  the  l;'.^vs  of  U'lUiam  the  Conqiteror ;  and  their  sense 
is,  that  even-  one  should  pay,  according  to  the  custom  of  Uic  coimtry, 
his  pan  and  sliare,  as  scot  and  lot,  Sec.  Leg.  IV.  I.  c.  64. 

AXIEXS.  Fr.]  Void,  being  uf  no  force.  P.  .V.  jB.  214. 

.\XX  or  .\XXAL,  is  half  u.ygir's  stipend,  over  and  above  what  is 
ow  ing  for  the  incumbency  dtic  Wa  minister's  relicti  childi  or  nearest 
of  kin  after  his  decease.  Scutch  ^id. 

AXX.VLES,  Yearlings,  or  yoitng  cattle  from  one  to  two  years  old. 

.\XX.VTS,  .inratrs.]  This  wo'.il  has  iJie  same  meaning  with  first 
f.  uits,  Stat.  25  Her:.  \'lll.  c.  20.  The  reason  of  tiic  name  is,  because 
the  rate  of  tlie  first  fruits  paid  for  spiritual  liviii'gs,  is  after  the  value 
of  one  t/rffr'.*  profit.  a 

AXXE.XLIXC;  OF  TILE,  stat'lT  £d'.i:  IV.  r.  4.  From  the  Sax- 
on Otislii/i,  .irccudcrr,  signifies  the  burning  or  hardening  of  tile. 

ANXIEX TED,  from  the  Pr.  .Jneantir.j  Abrogated,  frustrated,  or 
brought  to  nothing.    Ur.  mt.  741. 

AXN1\'EUSARY  DAYS,  Dies  .Universarii.'^  Solemn  d.iys  ap- 
pointed to  be  celebrated  yearly  in  commemoration  of  the  death  or 
inartvRlom  of  saints  :  or  the  days  whereon,  at  the  return  of  every 
year,  men  were  wont  to  pray  formic  souls  of  their  deceased  friends, 
according  to  the  custom  of  tlic  itomar.  Catholics,  mentioned  in  the 
statute  of  1  Edir.  VI.  c.  14.  This  was  in  use  among  otir  ancient 
Xajrons,  as  may  be  seen  in  Panics,  sect.  134.    The  anniversary, 

or  yearly  return  of  the  day  of  the  death  of  any  person,  which  the  re- 
ligious registered  in  their  ohitual  or  martyralogt/y  and  annually-  observ- 
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ed  in  gratiiudo  to  tlicir  founders  and  benefactors,  Mas  by  their  fore- 
fathers called  a  utnr-ilatj  and  a  mind-day,  i.  c.  a  mcmurial  day. 
ANN'I  NUUILES.    See  tit.  Jgc. 

ANNO  DOMINI  The  coinpiitailon  of  time  from  the  incarnation 
of  onr  Saviour  ;  ^vhirli  is  generally  inserted  in  the  dates  of  all  public 
writings,  with  an  addition  of  the  year  of  the  king's  reign,  Ecc.  The 
Romans  bci^an  their  a-ra  of  time  front  the  building  of  Home  ;  the 
Grecians  computeil  by  Oltjm/:iads,  and  the  Christians  reckon  from  Ihc 
birth  of  Jetiis  C/irisl. 

ANNOIS.\NCE,  ANNOYANCK.  or  JVuisanee,  Auisai-ce,  thus 
tcrined  in  stat.  22  Hen.  V'lII.r.  5.    Vide  lit.  jVuisanee  and  //ig/irvatjs. 

ANNUA  PKNSIONE,  An  ancient  writ  for  providing  the  king's 
chaplain  unpreferred  with  a  pension.  It  was  brought  where  the  king 
had  due  to  him  an  unnuat  /tension  from  an  abbot  or  pi-ior,  for  any  of 
his  chaplains  whom  he  should  nominate  (being  unprovided  of  livings) 
to  demand  the  same  of  such  abbot  or  prior.  Terms  de  Ley,  43. 
Heg.  Orig.  165.  307. 

ANNUALL,  ANNUALIA,  A  yearly  stipen<l,  anciently  assigned 
to  a  priest  for  celebrating  an  anniversary,  or  lor  saying  continued 
masses  one  year,  for  lite  soul  of  a  deceased  person. 

ANNUITY,  Jnnuus  redditus  ;  A  yearly  payment  of  a  certain  sum 
of  money,  granted  to  another  for  life,  for  years,  or  in  foe,  to  be  i-e- 
ceived  of  the  grantor  or  his  heirs,  so  that  no  fi-eehold  be  charged 
therewith  ;  whereof  a  man  shall  never  have  assise  or  other  action, 
but  a  writ  of  aHwiwVy.  Terms  tie  Ley,  H.  lieg.  Orig.  138.  Vo.  Lit. 
\-U.  b. 

To  make  a  good  grant  of  an  annuity,  no  pariicular  technical  mode 
of  expression  is  necessary.  For  if  a  man  grants  an  annuity  to  an' 
oilier,  to  be  received  out  of  his  coders,  or  to  be  received  out  of  a  bag 
of  money,  or  to  be  received  of  a  stranger,  )'ct  this  is  suflicienl  to 
charge  his  person,  and  tiie  subsequent  wordrs  shall  be  rejected.  1  lioU. 
.<lbr.  227. 

If  a  man  grant  a  rent  out  of  land,  in  which  he  has  nothing,  /iroriso 
that  he  be  not  charged  for  this  in  a  vrit  of  annuity,  it  shall  be  a  good 
annuity  ;  for  the  proviso,  being  repugnant,  is  void.  Co.  Lit.  146.  a. 
2  liulst.  My.    See  6  Co.  58.  b. 

If  u  n;:ui  |_n*ani  a  rent-cliarge  out  of  liis  land,  the  grantee  has  an 
olectioii  to  Like  it  as  a  rent  ;  or  as  an  annuity.  JJt.  §  319.  2  Jiulst. 
l-ts.    2  Cov.m.  -M. 

The  treatise  called  Doctor  and  Student,  dial,  l.fo/i.  3.  shows  several 
differences  between  a  rent  and  an  annuity,  vi:.  that  every  rent  is  issu- 
ing out  of  land  ;  but  an  annuity  chargeth  the  pel-son  only,  as  the 
grantor  and  his  heirs,  who  have  assets  by  descent. 

If  no  lands  are  bound  for  the  payment  of  an  annuity,  a  distress  may 
not  be  taken  for  it.    Dyer,  65. 

But  if  an  annuity  issue  out  of  land,  (which  of  late  it  often  doth,^ 
the  grantee  may  bring  a  writ  of  annuity,  and  make  it  personal,  or  an 
assise,  or  distrain,  &c.  so  as  to  make  it  real.  Co.  Lit.  144.  And  if  the 
grantee  take  a  distress,  yet  he  may  afterwards  have  a  w  rit  of  annuity, 
and  discharge  the  land,  if  he  do  not  avow  the  taking,  which  is  in  na- 
ture of  an  action.  1  Inst.  145.  But  if  the  grantee  of  a  rent  bring  an 
assise  for  it,  he  shall  never  after  have  writ  of  annuity  ;  he  having  elected 
this  to  be  a  rent ;  so  if  tlic  grantee  of  an  annuity  avow  the  taking  of  a 
distress  in  it  court  of  record.    Danv.  Mr.  486.    And  if  the  grantpe 
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purchase  pan  uf  land  oiit  of  u4iicli  an  ann:uiy  is  bsuing,  lie  shall 
never  after  have  a  writ  of  annaity.    Co.  Lit.  148. 

AVUere  a  rcni-chai-^c,  issuing  out  of  lands,  granted  by  tenant  for 
life.  Sec.  deteiTnincs  by  the  act  of  fiod  ;  as  an  interest  was  vested  in 
llic  gi-antce,  it  is  in  his  election  to  make  it  a  rcnt-charj^e,  and  so 
rhargc  the  lands  tlicrcwith,  or  a  personal  tiling  to  charge  llie  person 
of  the  grantor  in  annvitu.  2  Kc/i.  36.  jl.  seised  of  lands  in  fee,  he 
:uid  B.  grant  an  annuiiy  or  rent-charge  to  another  ;  this  Jirima  facit  is 
the  grant  of  A.  and  conErmaiion  of  B.  But  tlie  grantee  may  have  a 
writ  of  annuity  against  both.  If  two  men  grant  an  annuity  of  20/. 
prr  anil,  idthough  the  persons  be  scver.U.  if  the  deed  of  grant  be  not 
for  them  severally,  yet  the  grantee  shall  have  but  one  amnuty  against 
them.    Co.  Lit.  144. 

When  a  man  recovers  in  a  vrit  of  annuity  he  sliall  not  have  a  new 
writ  of  annuity  for  the  arrears  due  after  the  recovery,  but  a  «firr 
/ana J  upon  the  judgment,  the  judgment  being  always  executory.  2 
i?r/i.  37.  No  writ  of  annuity  licLli  for  arrearages  only  when  an  an- 
nuity is  determined,  hut  forihc  cimnitti  and  arrearages.  Co.  Ut.  ZHS. 
Though,  if  a  rent-charge  be  granted  out  of  a  lease  for  years,  it  hath  been 
adjudged  that  tlic  grantee  may  bring  annuity  when  Uie  lease  is  ended. 
Afoor^  rap.  45C>.  Where  an  annuity  is  granted  to  one  for  life,  during 
the  tcnii  he  si'.all  have  a  writ  of  nnnni/y  ;  juid  when  that  is  determin- 
ed, then  his  executors  may  have  action  of  debt :  for  the  realty  is  re- 
solved into  the  personalty.    4  Jii  jt.  49.    .N'cii'.  .Vat.  Bm<.  -lai. 

If  the  aniiuitant  of  an  annuity  payable  half-yearly,  since  the  last 
term  of  payment,  die  before  the  half-year  is  completed,  nothing  is  due 
for  the  time  he  lix-es.'  S  260.  So  if  a  grant  be  made  to  for 
life,  to  \x  paid  the  feast  of  £a»tcr.  or  within  twenty  days  after,  and 
he  die  after  F.wter  within  twenty  day?,  it  has  been  said  his  executor 
shall  not  have  it,  for  the  la>t  ilau  was  the  time  of  paymi  ni.   Ual.  I. 

Upon  a  rent  created  hy  way  of  reservation,  no  writ  of  annuity  lies. 
Danv.  483.  Writ  of  annuity  may  not  be  had  against  the  grantor's 
heir,  unless  the  grant  be  for  him  and  his  heirs  -,  and  there  must  be 
assets  to  bind  the  heir,  by  grant  of  annuity  by  his  ancestor,  when  he 
is  named.  Co.  Lit.  144.  I  Jioll.  .ibr.  226.  But  it  is  ollierwise  in  case 
of  the  grant  of  a  rent  out  of  land,  or  a  grant  of  a  rent  whereof  the 
grantor  is  seised,  for  this  charges  tlic  land,  but  an  annuity  charges  the 
pei'son  only.    Br.  Charge,  fil.  J4. 

An  annuiiy  granted  by  a  bishop,  with  confirmation  of  deaa  and  chap- 
ter, shall  bind  the  successor  of  tlic  bishop.  .Vntt  .Vol.  Brrv.  340.  If 
the  king  grant  an  annuity,  it  must  be  expressed  by  whose  hands  the 
giimtee  shall  receive  it,  as  liic  kuig's  bailifi',  Ssc.  or  the  grant  will  lie 
void  ;  for  the  king  may  not  be  su^d,  and  no  pcreon  is  bound  to  pay  it 
if  not  cxprewdin  il'.e  p;itent.  .^ra  Brrv.  341.  If,  where  an  an- 
«uity  is  gnmtcd  /iro  Utcimis,  tlie  gr.intor  is  distur'icd  of  his  tithes,  the 
annuity  ceaseth  ;  and  so  it  is  where  any  annuity  is  granted  to  a  person 
ftro  coma'Ko,  and  the  gi-antcc  refuseth  to  give  counsel ;  for  where  the 
cause  and  consideration  of  the  grant  amounts  to  a  condition,  and  the 
one  ceases,  the  other  shall  determine.    Co.  S-it.  204. 

There  are  now  very  few.  if  anv,  grants  of  annuitit  s,  without  a  co- 
venant for  payment,  expressed  or  implied  ;  asid  therefore  where  a  dis- 
tress cannot  be  made,  or  is  not  approved  of,  the  grantee  may  bring  an 
action  of  cai'fnant,  and  recover  tlie  arieai-s  in  tlamages,  with  costs  of 
suit.  And  that  action  is  now  usually  brought,  real  actions  and  writs  of 
annuity  being  much  out  of  use. 
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AxsuiTrEs  FOR  Life.  To  guard  against  the  fraudulent  and  op- 
pressive priicliccs  of  usurious  money-lenders,  exercised  on  young 
heirs  and  other  necessitous  persons  cniiiled  to  property  in  expectancy, 
tlie  Ictjishiture  found  it  necessary  to  interpose  by  the  followinf;  act. 

By  Stat.  17  Geo.  III.  c.  26.  a  memorial  of  every  deed»  bond,  or  otlier 
assurance,  whereby  any  annuity  or  rent-cliarijc  shall  be  granted  fir 
///f",  or  for  term  of  ijrars^  or  greater  enracr  determinable  on  tivea^  shall, 
within  twenty  days  of  the  execution  (exclusive  of  tlie  day  of  execu- 
tion ;  5  Term  He/).  283.)  be  inrollcd  in  chancery  ;  such  memorial  to 
coiilaiii  the  date  of  the  deed,  liic  names  of  all  the  parties,  and  for 
whom  any  of  them  arc  trustees,  ;utd  of  uH  the  witnesses  ;  and  to  set 
forth  the  annual  sum  to  be  paid,  and  tlic  name  of  the  person  for  whose 
life  the  annuity  is  granted,  and  the  consideration  ;  otherwise  every 
such  deed  and  assurance  shall  be  void.  §  1,  2. 

In  every  deed,  &c.  whereby  an  annuity  shall  be  granted,  the  consi- 
deration really,  {winch  uliall  be  in  moskv  onttj^)  and  also  the  name  of  the 
person  by  whom,  and  on  whose  behalf,  the  considcr.ition  shall  be  ad- 
vanced, shall  be  set  forth  in  words  at  length,  otherwise  such  deed 
shall  be  void.  §  3. 

If  any  part  of  the  consideration  shall  be  {directly  or  indircrtitj)  re- 
turned to,  or  retained  by,  the  party  advancing  the  same,  or  if  the  con- 
sideration, or  any  part,  shall  be  in  goods,  the  annuitant  inay  apply  to 
the  court  in  which  any  action  is  brought,  to  stay  proceedings,  and  the 
court  may  order  the  assurance  to  be  cancelled,  and  any  judgment  ob- 
tained to  be  vacated.  §  4. 

All  conti-acts  for  the  purchase  of  any  annuity  with  any  infant  under 
2 1  years  of  age  shall  be  utterly  void  ;  notwithstanding  any  attempt 
to  confirm  the  same  on  the  infant's  coming  of  age.  And  all  persons 
soliciting  infants  to  grant  annuities,  or  advancing  money  to  them  on 
condition  of  their  granting  anmiities  when  of  age,  or  engaging  them  by 
oaih  or  promise  not  to  plead  infiuicy.  And  solicitors  or  brokers  de- 
manding gratuities  for  procuring  money  (beyond  10s.  /ter  cent.)  shall 
all  be  judged  guilty  of  misdemeanors,  and  liable  to  fine,  imprisonment 
and  corporal  ptmishmcnt.  §  6,  7. 

This  act  does  not  extend  to  any  annuity  given  by  will  or  marriage 
settlement,  or  for  the  advancement  of  a  child  ;  nor  to  any  secured  on 
lands  of  equal  annual  value,  whereof  the  grantor  is  seised  in  fee-sim- 
ple or  fee-tail  in  ftottsession,  or  secured  by  actual  transfer  in  the  funds, 
the  <lividends  being  of  equal  value  with  the  annuity  ;  nor  to  any  volun- 
tary annuity  without  pecuniary  consideration,  nor  to  annuities  granted 
by  corporations,  or  under  act  of  parliament ;  nor  where  the  annuity 
does  not  exceed  10/.  unless  there  be  more  than  one  to  the  same  grant- 
or, nor  in  trust  for  the  same  person.  §  8. 

A  deed,  not  registered  according  tc  the  directions  of  the  above  act, 
is  absolutely  void,  and  not  merely  voidable.  2  Term  He/:.  603.  Sec 
also  4  Term  Reji.  463.  494.  SOO.  694.  790.  824. 

Aoies  given  as  part  of  the  consideration  (which  if  actually  givea 
bona  fide  are  to  be  understood  as  moneij)  must  be  circumstantially  set 
out  in  the  memorial,  that  the  court  may  sec  whether  a  full  consider- 
ation was  given  or  not.  3  Term  lie/i.  28S.  The  redemption  of  a  for- 
mer annuity,  at  a  higher  price  than  it  was  pui-chasod  at,  is  a  good 
consideration.    5  Term  lie/i.  283. 

If  the  aecuriiij  be  set  aside  for  want  of  complying  with  the  formali- 
ties of  the  act,  the  consideration,  if  fair  and  legal,  may  be  recovered 
back  by  the  granit  e  in  action  of  assum/itil,  against  the  person  iiciuallij 
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receiving  such  consideration  money,  but  not  against  a  surety.  1  Tert^ 
Si/i.  732.    i  Term  lir/i.  356. 

How  Ihr  the  cm  extends  to  annuities  granted  previous  to  its  passing, 
see  1  7'frn:  liij..  -'67,  -63. 

Where  the  (;i-.inlcc  of  an  annuity,  set  aside  for  a  defective  registry, 
brings  an  action  for  money  had  and  received,  to  recover  back  the  con- 
sideration money  paid  for  it,  the  grantor  may,  under  a  plea  of  setKifT, 
st;t  ofl'  the  payments  made  in  respect  of  such  annuity,  though  for  more 
than  six  years,  unless  the  plaintifl"  reply  the  statute  of  limitationb. 
Huku  V.  Hicks,  M.  43  Geo.  III.    3  East,  16. 

Where  a  rule  mxi  is  obtained  in  B.  R.  for  setting  aside  an  annuity, 
the  several  objections  thereto  intended  to  be  insisted  on  by  counsel  at 
the  time  of  making  such  rule  absolute,  must  be  stated  in  the  said  rule 
niai.     Rtg.  Gen.  f.  42  Geo.  III. 

For  further  matter  relative  to  annuities  in  general,  as  well  as  those 
for  life,  see  Com.  Dig.  tit.  Annuity.  See  slat.  33  Geo.  III.  c.  14.  as 
to  the  Royal  Exchange  Assurance  Annidtij  Com/iany  ;  39  Geo.  III.  c. 
83.  as  to  Globe  Jmnrance  Com/iany  and  Annuitij,  Stc. 

ANNUITIES  PUBLIC.  See  tit.  National Uebt . 

ANNUITIES  OF  TEINDS,  (or  Tithes,)  are  ten  shillings  out  of 
the  boll  of  teind  wheat,  eight  shiUings  out  of  the  boll  of  beer,  si.\ 
shiilings  out  of  the  boll  of  rye,  oats  and  pease,  allowed  to  the  king 
yearly  out  of  the  teinds  not  paid  to  bishops,  or  set  apart  for  other 
pious  uses.    Scotch  Vict. 

ANSEL,  or  Ansul.    ^ee  jiunsel-lVeight. 

ANSWER.    See  tit.  Chancery,  Eijuiiy. 

ANTEJUR.'VMENTUM,  and  Prxjuramentum.  By  our  ancestors 
called  juramciuum  calumnia ;  in  which  boili  the  accuser  and  the  accused 
were  to  make  this  oath  before  any  trial  or  purgation,  viz.  the  accuser 
was  to  swear  that  he  woidd  prosecute  the  criminal ;  and  the  accused 
■was  to  make  oath  on  the  very  day  that  he  was  to  undergo  tlie  ordeal, 
that  he  was  innocent  of  the  crime  of  which  we  was  charged.  Eeg, 
jilhelatan,  afiud  Lombard,  23.  If  the  accuser  failed  to  take  this  oatli, 
the  criminal  was  discharged  ;  and  if  the  accused  did  not  take  Itis,  he 
was  intended  to  be  guilty,  and  not  admitted  to  purge  himself.  Leg. 
Hen.  I.  r.  66. 

ANTIENT  DEMESNE.    See  Ancient  Demesne. 

ANTISTITIUM,  A  word  used  for  monastery  in  our  old  histories. 
Bhunl. 

ANTITHETARIUS,  Signifies  where  a  man  endeavours  to  dis- 
charge himself  of  the  fact  of  wliich  he  is  accused,  by  recriminating 
and  charging  the  accuser  with  the  same  fact.  This  word  is  mentioned 
in  the  title  of  a  chapter  in  the  laws  of  Canittus,  caji.  47. 

APATISATIO,  An  agreement  or  compact  made  witli  anotltcr.  Vji- 
ton,  lib.  2.  c.  12. 

APORI.\RE,  To  bring  to  poverty.  WaUingham,  in  Rich.  II.  lu 
another  sense,  to  shun  or  avoid. 

APOSTARE,  To  violate  :  afiosiarc  leges,  and  a/iostaiare  leges,  wil- 
fully to  break  or  transgress,  to  apostatize  from  the  laws.  Sec  Leg. 
Edw.  Con/cssoris,  c.  35. 

APOSTATA  CAPIENDO,  A  writ  that  formerly  lay  against  one 
who,  having  entered  and  professed  some  order  of  religion,  broke  out 
ag^n,  and  wandered  up  and  down  the  country  contrary  to  tlic  rules  of 
his  order  ;  it  was  directed  to  tlie  sheriff  for  the  apprehension  of  tltc 
offender,  and  delivery  of  liira  agaiit  to  his  abbot  or  prior.  Reg.  Orig. 
71.  267. 
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APOTHECARIES,  arc  cxcmplcd  from  sennng  offices.  See  tit 
CotiAtfi6/fy  Churchivariii'n.  Their  medicines  arc  to  be  searched  and 
examined  by  ihe  physicians  chosen  by  the  college  of  physicians,  and 
if  faulty,  shall  be  burnt,  Sec.  32  Hen.  VIII.  c.  40.  1  M.  si.  2.  c.  9. 
See  also  statutes  10  j{nn.  c.  14.  10  Geo.  I.  c.  20.  And  afxothfcaries 
to  the  army  arc  to  make  up  their  chests  of  medicines  at  jl/iolhccarirs' 
Hall,  there  to  be  opened,  viewed,  &c.  under  the  penalty  of  40/.  See 
Physicians. 

APP.\RATOR,  or  APPARITOR,  A  messenger  that  serves  the 
process  of  the  spiritual  court.  His  duty  is  to  cite  the  olTendcrs  to 
appear  ;  to  arrest  them  ;  and  to  execxuc  the  sentence  or  decree  of 
the  judges.  Sec.  Sec  slat.  21  //tn.  VIII.  c.  5. 

If  a  monition  be  awarded  to  an  app:«  ilor,  to  summon  a  man,  and 
he,  upon  the  return  of  the  monition,  avers  that  he  had  summoned 
him,  when  in  truth  he  had  not,  and  the  defcndimt  be  thereupon  ex- 
communicated :  an  action  on  the  case  at  common  law  will  lie  against 
the  apparitor  for  the  falsehood  committed  by  iiim  in  his  office,  be- 
sides the  punishment  inflicted  on  him  by  the  ecclesiastical  court  for 
such  breach  of  trust.  Parcyf^.  70.    2  Ilulfif.  2f>4. 

APPARATOR  COMIT.VrUS,  An  offiroi  I'oninrly  called  by  this 
name  ;  for  which  the  sherill's  of  Suclcinghcu-.^hirf  bad  a  considerable 
yearly  allowance  ;  and  in  the  reign  of  Queen  Elizabvth.,  there  was  an 
order  of  court  for  making  that  allowance  ;  but  the  custom  and  reason 
of  it  are  now  altered.    HoWs  Sher.  ylcco.  104. 

APPARLEMENT,  from  the  l"r.  I'arrillcmcnl,  i.  c.  in  like  manner.^ 
\  resemblance  or  likelihood  ;  as  ajifiarlrmeni  of  war.  Stat.  2  Rich, 
II.  St.  1.  f.  6. 

APPARUR.\,  Furniture  and  implements.    Carrucariim  a/</iarurai& 
plough  tackle,  or  all  the  implements  belonghig  to  a  plough.  Blount. 
APPE.\L,  Is  used  ill  'wo  sensrs. 

1.  It  signifies  the  removal  of  acause  from  an  inferior  court  or  judge 
to  a  superior.  From  the  French  verb  ncuttr,  atpellkr,  of  the  same 
signification.  As  relative  to  this  sense  see  the  proper  titles  in  tliis 
Dictionary.  It  may  be  well  also  in  this  place  to  observe  the  differ- 
ence between  an  appeal  from  a  court  uf  equity,  and  a  writ  of  error 
from  u  court  of  law.  Firsts  the  former  may  be  brought  upon  any  in- 
terlocutory matter  ;  the  latter  \ipon  nothing  but  only  a  definitive  judg- 
ment. Secomlly,  that  on  writs  of  error  the  House  of  Lords  pro- 
nounces tlic  judgment ;  on  appeals  it  gives  direction  to  the  court  be- 
low to  rectify  its  own  decree.  3  Comm.  55.  See  tit.  JVrit  of  Error, 
.Audita  Qutrf/tiy  he. 

3.  When  spoken  of  as  a  criminal  prosecution,  it  denotes  an  accusa- 
tion by  a  private  subject  against  another  for  some  heinous  crime  ;  de- 
manding punishment  on  account  of  the  particular  injury  suffered, 
rather  than  for  the  offence  against  the  public.  .\nd  in  this  sense  it  is 
derived  from  the  2'rench  verb  active^  APrELLj-.H,  to  call  upon,  summon, 
or  challenge  one.  4  Comm.  .112.  Or  the  accusation  of  a  felon  at 
common  law  by  one  of  his  accomplices,  which  accomplice  was  then 
called  an  approver.  (See  tit.  ^Jccessary.)  Co.  JJt.  287.  See  also 
Jlract.  lih.  J.    Brit.  c.  22.  25.     Slaundf.  lib.  2.  c.  6. 

Criminal  AprF.M.s  are  either  ca/iilal  or  not  ca/iitat.  But  of  the 
latter  sort,  appeals  de  pacf^  de  ^itat^is^  de  imJtrisonamcntOy  and  of  may- 
hem, are  now  become  obsolete,  being  turned  into  actions  of  trespass 
long  since.  Leaches  Hawk.  P.  C.  2.  235.  Of  the  last  however  a  few 
words  shall  be  said  hereafter.  Capital  appeals  are  either  of  Trcaaoit 
or  Felony,    The  latter  may  be  subdivided  into,  ! .  J]ipettls  of  Death,  at. 
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as  they  are  dlherwisc  called,  .i/itittth  <jf  Murder.  2.  Appeals  of  Lar- 
ceny or  Robbery.  Z.  -vppcals  of  Jia/ie.  4.  Appeals  of  ^^r«wi,  which 
last  are  now  entirely  obsolete.  1  Irut.  288.  a.  and  see  2  Uatiik.  P.  C. 
r.  23. 

This  priralc  process  for  the  punishment  of  public  crimes,  probably 
had  its  origin  in  those  times,  when  a  private  pecuiiiaiT  satisfaction,  or 
wcregilil,  was  constantly  paid  to  the  party  iiijin  cd,  or  his  relations,  to 
expiate  enormous  ofl'ences.  As,  therefore,  during  the  continuance  of 
this  custom,  a  process  was  certainly  given,  for  recovering  the  wcre- 
gikl  by  the  party  to  whom  il  was  due  ;  it  seems  that  when  these  of- 
fences, by  degrees,  grew  no  longer  redeemable,  ilie  private  process 
was  still  continued,  'ui  order  to  insure  the  infliction  of  punishment 
upon  the  offender,  though  the  party  injured  was  allowed  no  pecuniary 
compensation.    4  Comm.  31J,  314. 

It  was  also  anciently  permitted  (as  above  hinted)  for  one  subject  to 
appeal  another  of  bigh  Ircat'jii,  either  in  tlie  courts  of  common  law 
(Brii.  c.  22.)  or  in  piu'liamcnt  ;  or  for  treasons  committed  beyond  the 
seas,  in  the  court  of  the  high  constable  and  marshal.  The  cognisance 
of  appeals  in  tlie  latter  still  continues  in  force;  and  so  late  as  1631, 
there  was  a  trial  by  battle  awarded  in  the  court  of  chivalry  on  such  ap- 
peal of  treason  ;  [By  Donald  Lord  Hae  against  David  Jicmsey.  }ius/iw. 
vol.  2.  part.  2.  p.  112.3  '^"^  cognisance  of  appeals  for  treason  in 

the  common  law  courts  was  virtually  abolished  by  slat.  3  III.  c. 

9.  and  23  Jidzv.  III.  [stat.  5.  r.  4.J  (1  JJah;  f.  C.  349.  359.)  and  in  par- 
liament expressly  by  stat.  1  Jicn.  IV.  c.  14.    See  4  Comm.  314. 

On  litis  subject  Mr.  Kijdd,  the  ingenious  editor  of  Cnmyn's  Digest, 
makes  the  following  useful  remark.  It  does  not  appear  that  the  ap- 
peal of  treason  is  taken  away  by  lliis  statute  (1  Hen.  IV.  c.  14.)  or  any 
other.  The  stat.  5  JLdrj.  UI.  c.  9.  only  says  that  none  shall  be  attach- 
ed, Sec.  against  the  form  of  the  great  charter,  and  tlie  laws  of  the  land. 
The  stat.  23  Kdzn.  III.  [sta^  S.J  c.  4.  goes  a  little  fiirtlier,  and  says, 
"  tliat  none  shall  be  taken  by  petition  or  suggestion  to  the  king  or  to 
his  council,  but  by  indicu.ient  or  presentment,  or  by  process  made  by 
wr/f  original  at  tlic  common  lav/."  It  is  conceived  that  a  wril  of  ap- 
peal is  a  writ  original  ;  (2  Ua^i-k.  232.  5  Burr.  2543.)  therefore  if 
an  appeal  of  treason  was  part  of  tlic  common  law,  these  statutes  do 
luanifcslly  not  t.^ke  it  away.  The  staL  1  Hen.  IV.  c.  14.  applying  only 
to  appeals  in  parliament.    See  C'sni.  Dig.  tit.  Jj:/:ral,{A.  I.) 

However,  as  tlierc  has  been  no  instance  of  any  such  appeal,  before 
any  court  of  common  hw,  cither  since  the  making  the  stat.  I  Hen. 
IV.  e.  14.  nor  for  many  years  before,  the  law  relating  to  such  appeals 
seems  wholly  obsolete  at  tliis  day.    /.cacA**  Ila-ivk.  P.  C.  2.  e.  23.  §  29. 

An  jllijual  of  I'thny  ny,\y  be  brought  for  crimes  committed  either 
against  the  parties  themselves,  or  their  relations.  The  crimes  against 
the  parties  themselves  are  iMrcenuy  Unfie,  JMaihem^  and  Jlrson.  The 
mt'j  crime  against  one's  relation,  for  which  an  appeal  can  be  brought, 
is  that  of  killing  him,  cither  by  murder  or  manslaughter.  4  Comm. 
314.  (But  litis  seems  an  unguarded  assertion  in  llic  learned  cora- 
meniaior,  as  an  appeal  is  given  to  the  btisband  next  of  kin,  &c.  by  stat. 
in  case  of  Rape.    Sec         III.  .ilspeal  of  Rape.") 

jipfirat  of  Death  cannot  be  brought  by  every  relation,  but  only  by 
the  wife  for  tlie  deatli  of  her  husband.  Magna  Cltaria,  tap.  34.  or  by 
the  heir  male  for  the  death  of  his  ancestor  ;  which  heirship  was  also 
confined  by  an  ordinance  of  King  Henry  the  first,  to  tlie  four  nearest 
degrees  of  blood,  .liirr.  c.  3.  §  7.  It  is  given  to  the  wife  on  account 
cf  the  loss  of  her  husband  ;  therefore  if  she  marries  again  before  or 
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pending  licr  appeal,  il  is  lost  and  gone  ;  (2  tiist.  68.  .'17.)  nv  if  slic 
inanics  al'ttr  judgment,  she  shall  not  demand  execution.  (2  tiaii'k. 
P.  C.  243.  by  which  it  seems  that  the  court  may  award  cxcriitioii  e^• 
officio — srd  diiMatur.)  The  hi  ir  must  also  he  hcif  male,  and  sucli  ii 
one  as  was  the  next  heir  /nj  the  coiirxr  uf  ilic  cnmm'tn  tatv  at  the  time 
oi  the  killing  of  ihc  ancestor,  (YA  C.  1K2.)  But  this  rule  has  three 
exceptions.  Isl.  If  the  person  killed  leaves  an  innocent  wife,  she  onliji 
and  not  the  heir,  shall  have  the  appeal.  2d.  If  there  be  no  wife,  and 
the  heir  be  accused  of  the  murder,  the  person  who,  next  to  him, 
would  have  been  heir  male,  shall  bring  the  appeal.  3d.  If  the  wife 
kill  her  husband,  the  heir  may  appeal  her  of  the  death,  (1  J.con.  326. 
I  tiixt.  33.)  And  by  the  stat.  of  (Hoccsler,  6  Jiiht:  1.  c.  9.  all  api)ealsof 
death  must  be  sued  within  a  year  and  a  day  after  the  completion  of 
the  felony,  by  the  death  of  the  party  ;  which  seems  to  be  only  declara- 
tory of  the  old  common  law.    4  Comm.  314,  315. 

These  several  appeals  may  be  brought  previous  to  any  indictment  ; 
and  if  the  ai)pcllee  be  acjitittcd  thereon,  he  cannot  Ik^  afterwards  in- 
dicted of  the  same  oH'cncc.  2  Hawk.  I'.  C.  c.  35.  §  M.  [But  if  the 
appellant  does  not  prosecute  his  appeal,  or  if  he  release  to  the  appel- 
lant, the  appellee  may  be  indicted.  3  Inst.  131.  Stauiuff.  147,  HS.]] 
But  if  a  man  be  acquitted  on  an  indictment  for  murder,  or  found 
guilty,  and  pardoned  by  the  king,  still  he  ought  not  (in  strictness)  to 
go  at  large,  but  be  imprisoned,  or  let  to  bail,  till  the  year  and  day  be 
past,  by  virtue  of  slat.  3  N<n.  VII.  c.  1.  in  order  to  be  furthering  to 
answer  an  appeal  for  the  same  felony,  though  if  he  has  been  found 
guilty  of  manslaughter,  on  an  indictment,  and  has  had  the  benefit  of 
clergy,  and  suffered  the  judgment  of  the  law,  he  caimot  afterwards  be 
appealed.  4  Comm.  315.  (X.) 

If  the  defendant  on  an  indictment  is  convicted  of  manslaughter,  and 
allowed  his  clergy,  some  of  t!ic  bciDks  say  the  heir  may  lodge  an  a/i- 
Jical  immediately  before  clergy  had  :  and  others  say  clergy  ought  to 
be  granted,  and  that  it  is  unreasonable  an  a/i/tml  slu-uld  interpose 
presently  to  prevent  judgment.  3  J?t.sf.  131.  If  a  pi-rstjn,  ininiediate- 
ly  after  the  verdict  of  manslaughter,  pul  in  an  cp/ini/  of  murder, 
and  before  the  a/t/nal  is  arraigned,  the  defendant  deniaufis  his  benefit 
of  clergy  ;  this  is  a  good  bar  to  n/i/:e<it,  and  praying  of  clergy  is 
having  of  clergy,  though  the  court  delay  calling  the  party  to  judg- 
ment, Stc.  1  •S'n/k.  60.  62.  A'rI.  93.  But  formerly  it  was  held,  that 
the  court  might  delay  the  calling  a  convict  to  judgment,  and  thereby 
hinder  him  from  his  clergy,  and  make  him  liable  to  an  ti/i/i'-al^  espe- 
cially if  the  a/i/ifal  were  depending  ;  and  where  the  record  of  a  con- 
viction of  manslaughter  is  erroneous,  or  insnflicient,  Sec.  the  oflcnder 
cannot  plead  the  conviction  and  clergy  had  therein,  in  bai'  of  an  o/t/ical 
or  second  indictment,  &c.    2  Huwk.  I'.  C.  c.  36.  §  12.  M. 

If  the  uppcllee  be  acquitted,  the  appellor  (by  stat.  IVmim.  2.  13 
iCrfw.  I.  c.  12.)  shall  suffer  one  year's  imprisonment,  and  pay  a  fine  to 
the  king,  besides  damages  to  the  parly  ;  and  if  the  appellor  he  inca- 
pable to  make  restitution  in  damages,  his  abettors  shall  do  it  for  hini, 
and  also  be  liable  to  impiisoimient.  This  provision,  as  was  foreseen 
by  the  author  of  Flcta,  (lid.  1.  c.  3-t.  §  48.)  proved  a  great  <liscourage- 
ment  to  appeals  ;  so  that  thenceforward  they  ceased  to  be  in  common 
use.    4  Comm.  3 1 6. 

If  the  appellee  be  found  guilty,  he  shall  sufler  the  same  judgment 
as  if  he  had  been  convicted  by  indictment;  but  with  this  remarkable 
liiffcrence  ;  that,  on  an  indictment,  the  king  may  pardon  and  remit 
the  execution  ;  but  on  an  appeal,  being  the  suit  of  a  private  subject, 
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to  make  atciiicmcnt  Ibr  llic  private  wrong,  the  king  can  no  more 
pardon  it  than  he  can  remit  the  damages  recovered  in  an  action  of 
battery.  4  Comm.  316.  See  2  Havk.  P.  C.  r.  37.  §  Si.  Jrnt.  160. 
//.  4.  fUut  liy  tlic  express  provision  of  stat.  4  and  5  H'm.  (?  j*/.  r. 
8.  an  accomplice  convictinj;  two  others  guilty  of  robberu,  shall  have 
the  king's  pardon,  which  shall  be  a  good  bar  to  aii  .l/iprat  of  Hob- 

The  punishment  of  the  offender  may  however  be  remitted  and  dis- 
charged by  Uic  concurrence  of  all  parties  interested  in  the  appeal.  I 
HaW,  P.'C.    See  4  Comm.  316.  in  n. 

Having  said  thus  much  on  the  subject  of  appeals  in  general,  the 
following;  miscellaneous  matter  may  serve  for  funlier  elucidation  on, 
1.  Appeals  of  Death;  II.  .\ppeals  of  Maihem  ;  III.  .\ppeals  of  Rape  ; 
IV.  Appeals  of  Robbery.  The  student  who  wishes  for  the  most  am- 
ple information  on  tliis  subject,  must  apply  to  Havikint't  P.  C.  vol.  2. 
and  Com.  Dig.  tit.  J/ifital. 

I.  For  tlie  proceedings  on  an  appeal  of  Death,  see  the  case  of  Big^ 
iy,  ind'^TT,  V.  Kennrdy,  5  Burr.  2643.  where  they  are  detailed  much 
at  length,  and  with  great  exactness. 

At  tJie  common  law,  a  woman  as  well  as  a  man  might  have  an  ap- 
peal of  deatli  of  any  of  her  ancestors,  and  therefore  the  ton  of  a 
vroman  shall  at  this  day  have  an  appeal,  if  he  be  heir  st  the  death  of 
the  ancestor,  for  the  sou  is  not  disabled,  but  the  mother  only  ;  for  the 
statute  of  Char:,  c.  34.  says  Jiroftter  afiprtlum  frmins.    '2  Jnst.  68. 

The  husband  shall  not  have  appeal  for  the  death  of  liis  wife,  but  the 
heir  only.    Dam:  .ibr.  1 .  468. 

The  judges  are  so  far  bound  to  take  notice  of  this  statute,  that  if  a 
woman  brings  an  appeal  of  death  of  her  father,  or  of  any  other  be- 
sides her  husband,  they  ought  ex  c^cio  to  abate  it,  though  the  de- 
fendant takes  no  exception  to  it.    2  Ho-ak.  P.  C.  ca/i.  25.  §  42. 

.1?  feme  s/iali  have  a/ipeai  vhere  the  shall  hare  no  rfoK^rr,  as  where 
she  elopes  from  her  baron.  Br.  jffifieal,  fit.  17.  cites  30  Edv.-.  HI.  .15. 
fier  Inglrby. 

The  wife  is  to  be  a  wife  de  facto,  to  be  entitled  to  afi/ieal.  3  Inst. 
63.317.  Where  a  woman  has  judgment  in  o/;/ira/,  of  the  death  of 
her  husband,  she  cannot  have  execution  if  she  do  not  personally  pray 
it :  a  judge  went  to  a  woman  great  with  child,  to  know  if  she  would 
have  execution  ?  She  said,  yes,  and  the  a/i/ie/!ee  was  hanged.  Jenk. 
Cent.  137. 

An  ideot,  or  a  person  bom  deaf  and  dumb,  or  one  attainted  of  trea- 
son or  felony,  or  outlawed  in  a  personal  action,  so  long  as  such  at- 
uindcror  outlawrv  continues  in  force,  cannot  bring  anv  appeal  what- 
soever.   H.  P.  C.1S3.    2  Hav!k.  P.  C.  c.  23.  $  30. 

The  cfi/iel.'ant  is  to  commence  his  c/:f:eal  in  person  :  but  he  may 
proceed  by  attorney,  having  a  special  warrant  of  attorney  filed.  1 
Salk.  60.  The  a/i/irai  roust  be  brought  iu  a  year  and  a  day  after  the 
death  of  the  person  murdered  :  and  the  count  must  set  forth  the  feet, 
and  the  length  and  depth  of  the  wound,  the  year,  day,  hour,  place, 
where  done,  and  with  what  weapon.  Sec.  And  that  the  party  died  in  a 
year  and  a  day.    2  Inst.  665.  and  stat.  6  I.  e.  9.  principal  and 

accessaries  before  and  after  arc  to  be  joined  in  affeal.  Dan-... ibr.  493, 
And  this  is  to  be  observed,  though  the  accessary  is  guilty  in  another 
county.    Stat.  3  Hen.  VII.  c.  1. 

.\n  o/:peat  is  prosecuted  two  ^vays  ;  either  by  writ  or  bill  :  cfl/ieal 
hy  writ  is,  when  a  writ  is  purchased  out  of  c/ianccrs/  by  one  for 
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olliei-,  to  the  intent  he  may  n/:flcal  a  third  person  of  some  felony  com- 
mitted by  him,  finding  pledges  lliat  he  shall  do  it:  u/:/ii-al_hy  bill  iSf 
where  a  man,  of  liimself,  gives  up  his  accusation  m  writing,  offer- 
ing to  undergo  the  burden  of  a/ijiralui^  the  person  therein  named. 
Braclon. 

This  atifical  may  be  brought  by  bill  before  the  justices  in  the  King'i 
Smell  ;  before  justices  of  gaol  delivery,  and  commissioners  of  oyer 
and  urjniJtcr^  U.c.  or  before  the  sheriff  and  coroner,  in  the  county 
court :  but  the  sheriff  and  coroner  have  only  power  to  take  and 
enter  the  aj:/:eal  and  count,  for  it  must  be  removed  by  certiorari  into 
IS.  R. 

In  alifical  by  original,  principals  and  accessaries  are  generally  charged 
alike  without  distinction,  till  the  plaintiff  counts :  but  'tis  otherwise  in 
alt/teals  by  bill.    Dan-u.  491. 

There  is  but  one  a/i/ieal  against  the  principal  and  accessary:  if  tho 
principal  is  acc|uilted,  it  shall  acquit  the  accessary ;  and  both  shall 
have  damages  against  the  appellant  on  a  false  a/t/iealj  or  the  accessa- 
ry may  bring  a  writ  of  conspiracy.  '2  Inst.  383. 

If  the  defendant  in  aji/ical  is  atiaiut,  or  acquit;  or  the  plaintiff  non- 
suit after  appearance,  which  is  peremptory,  no  other  a/i/tcnl  lies.  H. 
P.  C.  188.  If  there  be  an  indictment  and  a/ilical  depending  at  the  same 
time  against  the  same  person,  the  a/ifical  shall  lie  tried  first,  if  the 
appellant  be  ready.  AW.  107.  Otherwise  the  king  would  destroy  the 
suit  of  the  party.  Jeni.  1 60.  pi.  .1. 

The  case  of  other  appeals  than  of  murder,  as  of  robbery,  rape.  Sec 
are  not  within  stat.  3  Hen.  Vll.  c.  1.  and  therefore  auter/i/its  aci/mtf 
upon  an  indictment  within  the  year,  stands  at  connnon  law  a  good  haf 
to  an  appeal  of  robbery,  or  any  offence  other  than  murder  or  man- 
slaughter ;  and  yet  the  judges  at  this  day  never  forbear  to  proceed 
upon  an  indictment  of  robbery,  rape  or  other  offence,  though  within 
the  year,  because  appeals  of  robbery  especially  are  very  rare,  and  of 
little  use,  since  the  statute  of  31  Hen.  VIII.  c.  11-  gives  restitution  to 
the  prosecutor  as  effectually  as  upon  an  appeal,  i  Hale's  Hi^t.  P. 
C.  250. 

A  charter  of  pardon  is  no  bar  of  an  a/i/ieal ;  and  if  the  party  be  out- 
lawed, &c.  in  a/i/ieal,  and  tlie  king  pardon  him,  a  scire  facias  shall  issue 
ugiuust  the  appellant,  who  may  pray  execution,  notwiihstanding  such 
pardon ;  but  if  returned  sci.  fee.  and  he  apjiears  not,  then  the  ajilicltce 
shall,  upon  the  pardon,  be  discharged.  H.  P.  C.  251.  A  peer  in  a/t- 
fieal  of  murder  shall  not  be  tried  by  his  peers,  but  by  a  common  jury; 
though  he  shall  upon  an  indictment  for  murder,  ride  stat.  3  Hen.  VII. 
c.  1.  directing .  appeals  before  the  shei'iff  and  coroners,  or  at  king's 
bench,  or  gaol  il<livery ;  and  stat.  1  Hefi.  IV.  c  U.  (mentioned  before) 
that  no  appeals  are  to  be  pursued  in  parliament. 

.\nd  where  u/ijieal  of  deaili  is  brought,  the  defendant  cannot  justify 
sc  drfnidendo  ;  but  must  plead  not  guilty,  and  the  jury  are  to  find  the 
special  matter.  Bro.  Ajifi.  122.    3  Salk.  37. 

The  court  c.v  officio  will  quash  the  writ  for  apparent  faults  appearing 
on  the  face  of  the  writ;  as  where  the  sense  is  defective  for  want  of  a 
materiiil  word,  or  where  it  wants  those  words  of  art  which  the  law  has 
appropriated  for  the  description  of  the  offence.  3  Hawk.  P.  C.  c.  2Z. 
$  97. 

Also  the  court  will  abate  the  writ  when  the  declaration  varies  from 
the  writ  in  some  material  |>oiiit,  citlier  as  to  the  reign  of  the  king,  or 
as  to  the  comiiv  wherein  the  fact  is  kiid,  ^  /hrjk.  P.  C.  c.  2;}. 
§  98. 
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A  release  of  all  manner  of  actions,  or  of  all  actions  criminal,  or  of 
all  actions  concerning  picas  of  the  crown,  or  of  lUI  appeals,  or  of  all 
demands,  is  a  gooti  bar  of  any  appeal ;  but  a  release  of  all  personal 
actions  does  not  bar  an  appeal  of  felony,  beinj;  an  action  of  a  higher 
nature.  Cro.  Jac.  283.    Yili:  204.    2  Ha:.-k.  P.  C.  c.  2."..  %  133. 

II  the  appellee  pleads  a  special  plea,  which  docs  ooi  amount  to  a  con- 
firssioii  of  the  fact,  he  nmst,  at  the  same  time,  plead  over  to  the  felony, 
except  in  special  cases ;  as  where  such  plea  would  be  prejudicial  to 
him,  or  where  his  plea  declines  the  jurisdiction  of  the  couit.  2  Hawk. 
P.  C.  c.  23.  §  137.    Carlh.  56. 

In  uliftrai  of  niiinlrr  brought  by  the  wife  for  Uic  death  of  her  Au«- 
hand !  the  appellee  pleaded  that  she  was  never  la^f/utly  married  to  her 
husband,  but  ilid  not  plead  n  er  iii  the  felony  ;  adjudged,  that  this  plea 
beini;  to  be  tried  by  the  ordinary  u/ion  his  ceriifcate^  whether  the  mar- 
riage was  lawful  or  not,  in  such  case  the  defendant  need  not  plead 
over  to  the  felony  ;  but  where  llic  plea  is  triable  by  the  common  lavr, 
he  must  plead  over  to  the  felony.  Cro.  £liz.  224. 

IT.  .'t/ipeal  of  jVa/Afm,  Is  the  accusing  one  that  hath  maimed  ano- 
ther :  but  this  being  generally  no  felony,  it  is  in  a  manner  but  an 
action  of  trespass ;  and  notliing  is  recovered  by  it  but  damages.  In  an 
action  of  assault  and  maiming,  the  court  may  increase  damages,  on  view 
of  the  mailHni,  kc.  And  though  maihcm  is  not  felony,  in  aJ:JteaU  and 
indictments  of  maihem,  tlie  woixis  fekniiee  maihemiavit  arc  necessary. 

3  Inst.  63.  Jiract'jn  calls  afi/iecl  of  maihcm,  a/ijiellum  de  /tlagis  mai- 
Jiemio,  and  writes  a  whole  chapter  upon  it.  Ub.  3.  tract.  2.  c.  24.  In 
an  a/i/ieal  of  maihem,  the  defendant  pleads  that  the  plaintiff  had  brought 
an  action  of  trespass  against  liim  for  the  same  wounding,  and  had  re- 
covered, and  damages  given,  &c.  and  tins  was  a  good  plea  in  bar  of 
the  a/:tieal ;  because  in  both  actions  damages  only  are  to  be  recovered. 

4  Rt/i.  43.  And  where  there  is  recover)'  in  assault  and  battery,  Sec. 
the  jui7  give  damages  according  to  the  hurt  which  was  done,  and  it 
shall  be  intended  a  maihrm  at  that  time  ;  and  therefore  aftpcai  of  mai- 
hem  doth  not  lie.  Hob.  94.  I  Leon.  518.  In  o/ifical  of  maViem,  the 
appellant  ought  not  to  plead  in  abatement  of  the  writ,  and  likewise 
over  to  the  maihcm  ;  if  he  doth,  he  will  lose  the  benelit  of  his  plea  to 
the  writ.  Moor,  45<.    See  2  Hu'.i'k.  P.  C.  c,  23.  J  16 — 28. 

III.  A/ipeal  of  Ka/se,  Lies  where  a  rape  is  committed  on  the  body 
of  a  woman.  3  Inst.  30.  A  feme  covert,  without  her  husband,  may 
bring  optical  of  rape  :  and  slat.  6  Rich.  II.  c.  6.  gives  power,  where  a 
woman  is  ravished,  and  afterwards  consents  to  it,  for  a  husband,  or  a 
(iither,  or  next  of  kin,  there  being  no  husband,  to  bring  o/j/<co/  if  rape : 
also  the  criminal,  in  such  case,  may  be  attainted  at  the  suit  of  the 
k'mg.  3  Inst.  131.    6  Rich.  II.  c.  6. 

If  a  woman  be  ravished  by  her  next  of  kin,  and  consents  lo  him, 
and  has  neither  husband  nor  father,  tlie  next  of  kin  to  him  shall  have 
the  appeal ;  for  he  has  disabled  himself  by  the  rape,  whereby  he  be- 
comes a  felon.  2  Insi.  434.  Hale's  Hisi.  P.  C  632.  i".  P.  cites  28 
Hen.  YI.    Ccronc  4.59.    2  HaTi'k.  P.  C.  c.  23.  §  64.  S.  P. 

If  there  be  no  husband,  nor  father,  then  the  appeal  is  given  lo  the 
heir,  whether  male  or  female.  Hale's  J'.  C.  186. 

This  statute,  as  to  the  husband,  shall  be  construed  strictly,  and  be 
intended  of  a  husband  in  possession,  though  there  be  good  cause  of 
divorce ;  for  he  is  her  husband  till  a  divorce  be  had.  See  £r.  Parlia- 
mrm,  /)/.  S?.  cites  II  /Icn.  IV.  13,  14.  2  Haak.  P.  C.  c.  23.  §  62. says, 


APPEAL  IV 


lOS 


thnt  nr  ungual  accnti/ilr.  Sec.  is  a  gooil  pica,  ami  shall  l>c  irii-d  by  the 
bishop's  ccrlificatu,  h  jio,  it'  ihc  m.n  iir.gi;  were  uiilawrul  by  iiasou  ol'  a 
/in  -cantraef,  ouj^hC  to  ceilily  Uf^uinst  tlie  i.ppcllant. 

The  statute  ot  IVcilm.  1.  c  13.  which  ivducc-d  the  crime  of  ra/ir  to 
a  trcs|ws5,  enacts,  that  a/:/irut  of  ra/:r  shall  be  brought  nithin  forty 
days;  but  by  stat.  IVcsrm.  2.  e.  3'l.  which  makes  this  oilence  felony,  no 
time  is  limited  for  the  prosecution ;  so  that  it  may  be  bruiifjht  in  any 
reasonable  time.  //.  /'.  C.  186.  Jjijieal  of  rttfie  is  to  be  conmicnced 
in  the  county  "  here  committed  :  antl  if  a  M'oman  be  assaulted  in  one 
county,  and  ravished  in  aiiuther,  the  a/'/ual  vf  ra/ic  lies  in  that  county 
wlicre  she  was  ravished.  //.  P.  C.  186.  It  is  held,  that  though  for- 
merly the  dcfendaiit  miijhl  have  his  clergy,  'tis  taken  away  by  the  stat. 
18  tliz.  c.  T.  Dijer,  2  )1.  See  further  oil  this  subject,  2  Mawk.  P.  C. 
c.  23.  §  58 — 73. 

iV.  Afifieal  of  Robhrri/^  or  Larccmj.  \  remedy  given  by  the  com- 
mon law',  where  a  person  is  roblicd  of  his  goods,  &c.  to  have  restitution 
of  the  goods  stolen  :  as  they  could  not  be  restored  on  indictment  at  the 
kind's  suit,  this  ufifteat  was  j\Kl!jed  necessary.  3  Xnst.  242.  If  a  man 
robbed  make  Jrcsli  pursuit  after,  and  apprehend  and  prosecute  the 
felon,  he  may  bring  ii/i/ieul  of  nbberij  at  aiiy  time  afterwards.  StnuTidf. 
6-2. 

An  iifani  shall  have  an  appeal  of  robbery.    St.  P.  C.  60.  h.  cap.  9. 

Appeal  oi  Jetonij  lies  against  &  feme  covert  without  her  iaron.  Sr. 
P.  C.  62.  cufi.  1 1. 

So  it  lies  against  an  jrfsnt  ;  and  so  of  ail  others  who  may  commit 
fclo;iy.    if.  P.  C.  62.  ciip.  II. 

A  woaian  at  this  day  may  have  an  appeal  of  robbery,  &c.  for  she  is 
not  restrained  thereof.    2.  Imt.  63. 

.\djudged  that  an  cJijiuU  of  robbery  may  be  brought  by  the  party  rob- 
bed twenty  years  after  the  ofi'cnce  committed,  and  that  he  shall  not  be 
bound  to  bring  it  within  a  year  and  a  day,  as  he  must  do  in  a/ijieat  of 
murder,     /.re;:.  16. 

But  tile  courts  of  law  would  now  scarce  permit  a  prosecution  after 
such  a  length  of  time,  unless  good  cause  could  be  shown  why  it  had 
not  been  ,  i  :  .  i  -or.imenced,  as  that  the  offender  had  fled  the  kingdom, 
undwa.  turned,  &c. 

If  0111  -  cveral  persona,  every  one  of  them  may  have  a/;/(fo/- 

likewise  i;  ihi;  robbir  be  attainted  at  the  suit  of  one,  he  shall  lie  tried 
at  the  suit  of  the  rest,  so  as  their  a/i/irnl.t  were  connnenccd  before  the 
attainder.  JJunv.  ylbr.  494.  In  u/i/iri,l  of  robbcnj,  the  plaintiff  must 
declare  of  all  the  things  whereof  he  is  robbed,  or  they  shall  be  forfeited 
to  the  king  ;  for  the  apiietlimi  can  have  restitution  for  no  more  than  is 
mcnliont  d  in  his  u/i/irai.  3  Insl.  227.  By  the  Year-book  2 1  J:dw.  I. 
16.  restitution  of  goods  was  granted  upon  an  outlawry,  in  a/i/ieal  of 
robbi  nj  :  but  a  person  having  preferred  jn  indictment  against  a  robber, 
and  afterwards  an a/i/jcoi',  on  wliich  he  w..s  outlawed,  the  plaintiff  moved 
to  have  restitution  of  his  gootls,  and  it  was  tietiied.    2  L'  oti.  108. 

If  Uic  count  or  declaration  in  a/t/iral  of  biirgturij  be  suflicicnt,  and 
the  dcfcndeiil  is  convicted  at  the  suit  of  the  party  upon  the  a/i/ira/  :  he 
shall  not  be  again  impeached  for  l!ic  same  ofi'ence  at  the  king's  suit. 
4A./;.39.  By  ^tat.21  M  ii.V'IlI.  r.  1 1.  the  like  restitution  of  stolen  goods 
may  be  haci  on  iiidictmentit  after  attainder,  as  on  a/ifintlj> :  and  a/i/itals 
of  robbery  arc  now  inuo.'i  out  of  use.  lly  stat.  4  and  5  Win.  and  M.  c. 
S.  an  accomplice  convicting  others,  guilty  of  robbeiy,  shall  have  the 
kir.g's  pardon  which  the  act  declares  shall  be  good  bar  to  an  appeal. 
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Sec  lit.  .Ucettary.  Sec  funl.er  2  Havik.  f.  C.  c.  :3.  $  *4— ir.  ana 
Ihis  Diet.  til.      liery,  Hct!i:utit,n. 

APPL.M.  to  ROME.  At  the  rcfonnation  in  the  reign  of  Htti. 
VIll.  the  kingdom  i  iilircljr  renounced  llic  authority  of  the  sec  of  Rome  ,- 
and  thcrtfort  by  the  several  statutes  24  Urn.  VIII  f.  17.  anil  IS  Urn. 
VUI.  c.  If.  anil  21.  to  appeal  to  Rcmr  from  any  of  the  king's  courts, 
(which  though  iilrgul  bt  lore,  had  at  times  been  connived  at.)  to  sue 
to  Hunt  for  uny  licrnsc  or  dispensation  ;  or  to  obey  luny  process  from 
tlicncc  arc  made  liiiUlc  lo  the  pains  of  /irxmunirr  ;  and  by  stat.  5  aiiz. 
c.  1.  to  defend  the  pope's  jurisdiction  in  this  realm  is  a  prjcmumre  for 
the  first  cflVncc,  and  high  treason  for  the  second.    Sec  tit.  Pa/ih!t. 

Where  an  a/y.i-o.'  in  an  ecctmiastical  mute  is  made  before  the  bishop, 
or  his  commissary,  it  may  be  removed  to  the  archbishop  ;  and  if  be- 
fore an  archdeacon,  to  the  court  of  arches,  and  from  the  arches  to  the 
arcl. bishop  ;  and  when  the  cause  concerns  the  liiiig.  nfifiml  may  be 
brought  m  fifteen  days  from  any  of  the  said  courts  to  the  prelates  in 
convocation,  stat.  24  Jiai.  VIII.  c.  12.  And  the  stat.  25  Ifen.  VIII. 
c.  19.  gives  o/./iio/s  from  the  archbishop's  courts  to  the  iiriff  in  chan- 
eery,  who  thereupon  appoints  commissioners  finally  to  determine  the 
cause  ;  and  this  is  called  the  court  of  delegates :  there  is  also  a  court 
of  commissioners  of  review  ;  which  commission  the  king  may  grant  as 
supreme  head,  to  review  the  definitive  sentence  given  on  aji/ieol  in  the 
court  of  delegates. 

APPE.VH.XNCE,  In  the  law  signiiieih  the  defendant's  filing  com- 
mon or  special  bail,  when  he  is  served  with  copy  of,  or  arrested  on, 
any  process  out  of  the  courts  of  ll'esiminsicr ;  and  there  can  be  no 
aj.ptarance  in  the  court  of  B.  R.  but  by  special  or  common  bail. 
There  arc  four  ways  for  defendants  to  afi/iear  to  actions  ;  in  person,  or 
by  attorriey,  by  persons  of  lull  age  ;  and  by  guardians^  or  nest  friends, 
by  infants.    -Slutii:  loS. 

By  ilie  common  law,  the  plaintiff  or  defendant,  demandant  or  tenant, 
could  not  appear  by  attorney  without  the  king's  special  warrant  by 
writ  or  letters  patent,  but  ought  to  follow  his  suit  in  his  o«"n  proper 
person;  by  reason  whereof  there  were  but  few  suits.  Cc.  Lit.  128. 
2  Intl.  249.  But  it  is  now  the  common  course  for  the  plainlifi"  or  de- 
fendant, in  all  manner  of  actions  where  there  may  be  aj>  attorney,  to 
appear  by  attorney,  and  put  in  his  warrant  without  any  v.ril  from  llic 
king  for  tltat  purpose.  /Vnd  therefore,  get\crally,  in  all  actions  real, 
personal  and  mixt,  the  demandant  or  plaintifif,  tenant  or  defendant, 
may  appear  by  attoniey.    F.  X.  B.  26. 

But  in  every  case,  where  the  pany  stands  in  contempt,  the  court 
will  not  admit  him  to  appear  by  attorney,  but  oblige  hint  to  appear  in 
person.  As  if  he  conies  in  by  ci/ii  corjmt  upon  an  exig:r.(.  }•'.  .V.  S. 
Or,  if  he  be  outlawed.    3  Cm.  462.  616. 

But  by  stat.  4  and  5  Il'm.  and  .1/.  c.  18.  persons  outlawed  in  any  case, 
except  for  treason  or  felony,  may  o/i/i  or  by  attorney  to  reverse  the 
same  without  bail ;  except  where  spccbl  bail  siuUI  l>c  ordered  by  the 
court. 

In  all  C.1SCS,  where  process  issues  forth  to  take  the  party's  body,  if 
a  common  u/y/rartinrf  only,  and  not  spccid  bail  is  required,  there  ever)- 
such  party  mav  a/iflear  in  court  in  his  proper  person,  and  file  comnion 
bail.    1  iili.  Mr.  as.  Hit.  22  Car.  fi.  li. 

In  a  capital  criminal  case  the  party  must  always  appear  in  person, 
and  cannot  plead  by  attorney  :  also  in  crimin;J  offences,  where  an  act 
of  parliament  requires  that  the  pany  should  appear  in  person  ;  and 
likewise  in  appeal,  or  on  attacluncnt.  2  Hawk.  P.  C.  r.  23.  4  I. 
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On  an  indictment,  information  or  action,  for  any  crime  whatso- 
ever under  the  dcirrec  of  capital,  the  defendant  may.  by  the  favoui-  of 
the  court,  appc.ii-  by  attorney ;  and  tliis  he  may  do  as  well  heforc  plea 
pleaded,  as  in  the  proceeding  after,  till  conviction.  1  Lrv.  146.  Ktilvj. 
165.    Dijrr,  316.    do.  Jac.  462. 

If  husband  and  w  ife  are  sued,  the  husband  is  to  make  attorney  for  her. 
2  Satind.  213.  and  see  Burn.  s,  412. 

If  an  idiot  doth  sue  or  defend,  he  cannot  appear  by  (guardian,  flro- 
clia'n  amy,  or  aliorney,  but  must  appear  in  proper  person  ;  but  other- 
wise of  him  who  becomes  non  com/ios  mtntiK  ;  for  he  shall  appear  by 
guardian  if  within  age,  or  by  attorney,  if  of  full  age.  Co.  Lit.  135.  b. 
2  Iiusl.  390.    4  Co.  121. 

A  cor/ioralion  agi^regaie  of  m.>ny  persons  cannot  appear  in  person, 
but  by  attorney,  and  such  appcirancc  is  good.  10  Jic/i.  32.  in  the  case 
of  Suttori*a  Ilo.iJiitat. 

If  a  man  is  bound  to  afi/irar  in  court  on  the  first  day  of  the  term,  it 
Uiall  be  intcniled  the  first  day  in  i.ommon  understanding,  viz.  the  first 
day  in  full  term.    I  Utl.  83.    2  Lron.  4. 

If  the  filaintiff  files  common  bail  for  defendant,  he  only  can  deliver 
a  declaration  by  the  bye.    K.  M.  T.  10  G<o.  II. 

But  when  defendant  has  filed  common  or  .ifircial  bail  for  himself,  any 
person  may  driiver  or  Jilr  a  declaration  against  him  by  the  Awr,  at  any 
time  during  the  term  wherein  the  piocess  against  the  defend  .nt  is 
rrt.  tedtnte  curia  ;  and  the  practice  has  been,  that  the  plaiiitifl',  at 
whose  suit  the  process  ia,  might  dccLire  against  the  defendant,  in  as 
many  actions  as  he  thinks  fii,  before  the  end  of  the  next  term,  after 
the  return  of  the  process.    Imflcu's  Pracl.  K.  B.  177.    4  Burr.  2180. 

Attorneys  subscribing  warrants  to  a/ificar,  are  liable  to  att.;chmcnt 
upon  noii-a/ificurmicc.  .\n<l  where  an  attorney  promises  to  appi  ar  for 
his  client,  the  court  will  compel  him  to  ii/i/icar  and  put  in  common 
bail,  in  such  time  as  is  usual  by  the  course  of  the  court ;  and  that 
although  the  attorney  say  he  hath  no  warrant  {iir  a/i/icarancc  :  nor  shall 
repealing  a  warrant  of  attorney  to  delay  proceedings,  excuse  the  at- 
lorncy  for  his  not  a/:/icaririg  who  may  be  compelled  by  the  court.  Sec 
Im/icij'a  Pracl.  K.  B.  !89.  cites  />'.  M.  16s  I.  The  defendant's  attorney 
is  to  file  his  warrant  the  same  term  he  ajtlicars,  and  the  plaintiiV  the 
term  he  declares,  under  penalties  by  stai.  4  tmd  5  Ann.  c.  16. 

An  attorney  is  not  compellable  to  appear  for  any  one,  unless  he  take 
his  fee,  or  back  the  warrant ;  after  which  the  court  will  compel  him 
to  appear.     I  Salk.  87. 

If  an  attorney  appears,  and  judgment  is  entered  against  his  Client, 
the  court  will  not  set  asi<]c  the  judgmeril,  though  the  attorney  had  no 
warrant,  if  the  attorney  be  able  iuid  responsible  ;  for  the  judgment  is 
regular,  and  the  plaintifl'  is  not  to  suffer  when  in  no  default ;  but  if 
the  attorney  be  not  responsible  or  suspicious,  the  judgment  will  be  set 
aside  i  for  otherwise  the  defendant  has  no  remedy,  and  any  one  may 
be  undone  by  that  means.    I  Salk.  86. 

Attachment  denied  by  the  court  against  an  attorney,  who  appeared 
for  the  plaintiff  without  a  warrant ;  but  said  an  action  on  the  case  lies. 
Comb.  2. 

In  actions  by  original,  at.jicaranceK  must  be  entered  willi  Ihe  Blazer 
of  the  county  ;  and  if  by  bill,  they  shall  be  entered  with  the  prolho- 
notary :  and  by  stat.  i  Geo.  II.  c.  17.  where  defendimt  is  served  with  a 
<:opy  of  the  process,  a/i/iearanccs  and  common  bail  arc  to  be  entered 
and  filed  by  him  within  eight  days  after  the  return  of  the  process. 
And  if  defendant  does  not  appear,  phiintiff  may  on  affidavit  of  the  ser. 
vice  ofj)rocess  enter:-.  c'>iTinion  appearance  for  defeiuhu:'  and  proceed 
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thereon,  btat.  IC  Gn.  I.  c.  29.  and  by  stat.  is  Geo.  III.  r.  60.  §  25.  e 
coDimon  appearaiicc  muy  be  Hied  by  plaiiuifTwiiiiout  cnieriiig  or  fiiingp 
of  record,  u  memorandum  or  niiuutr  for  delcndant. 

a/./trararu-r  entered  by  pUh-.tiff  for  defendant  in  a  irrong  name 
may  be  amended  after  declaration.  3  fIV.'s.  49. 

An  a/ifirarancr  by  dcf'-ndajit  cures  oil  errors  and  defects  in  process 
£arn<s,  163.167.    j  li'iU.  1  11.    Lui'.^.  VH.    Jcni\  Crni.  ST. 

In  wh.it  cases  common  appearance  will  be  ordered,  soe  Jmfiry'e 
Prctci.  K.  B.  189.  and  this  Dicr.  tit.  Hail,  .drrcst.  Stc. 

Oil  two  nihils  retunit-d  upon  a  icire  and  alias  scire  faciat,  they 
amount  to  a  scire  frn.  and  the  plaintiff  giving  rule,  the  defendant  is 
to  alijitaT,  or  judgment  shall  be  had  against  him  by  dcCsult,  and  where 
a  defendant  doth  not  plcud  after  a/ipiaroKce,  judgment  may  be  had 
against  him.    -V/r/.  2t'J8. 

A  wife  may  appear  without  her  husband.  1  Jl'ilt.  264.  A  man 
may  appear  before  the  return  of  a  capiat  ad  resfiondmdum.  Id.  39.  For 
tiie  appearance  is  to  tlie  suit. 

yVppcaraiicc  in  person  and  by  attorney  are  very  different.  Vide  1 
Sid.  93.  303.  352.    4  Rr/..  71.    l'  Lev.  80.    flov-  39. 

As  to  af  /ifaruTicr  by  guardian  and  ne:cl  fric!id,  vide  Injantit.,  Sec. 

APPEAR-\ND  HEIl?.  Is  any  person  who  has  a  right  to  succeed  in 
a  heritable  subject,  but  is  not  actu.dly  entered  ;  tliough  in  tl»e  more 
strict  acceptation  cf  the  word,  it  is  widerstcod  only  of  descendants. 
Scotch  Diet. 

APPENDANT,  apfttndrnsr^  Is  a  thing  of  inheritance,  belonging 
to  anotlier  inheritance  lliat  is  mure  ■aortliu.  As  an  advowson,  common 
court,  SiC.  may  be  n/./ienduni  to  a  m;mor:  common  of  fishing  aji/iend- 
anf  to  a  freehold  ;  land  aj:/iemlant  to  an  oilice  :  a  seat  in  a  church  to  a 
house,  &c.  but  land  is  nolaptiendar.i  to  land,  Ix  th  being  corporeal,  and 
one  thing  corli-jrea!  may  not  be  al  j.eniiani  to  another  that  is  cur/igrcal ; 
bxit  an  incor/orrfl/ tiling  may  be  c///jrnrfonr  to  it.  Co.  Lit.  121.  i  Reji. 
86.  Danv.  .Hl>r.  300.  .\  forest  may  be  aj:fier.dant  to  an  honour  ;  and 
waifs  ajid  estrays  to  a  Icct.  Co.  Lit.  367.  And  incur/ivrral  things, 
advowsons,  ways,  courts,  commons,  and  the  like,  are  properly  pi\rcel 
of,  and  ap/irTjd'^iii  to,  ctirporeal  thii.gs ;  as  houses,  lands,  manors,  Sec. 
P/otrd.  170.  4  Rr/i.  38.  If  one  disseise  me  of  common  a/i/icr.dant 
belonging  to  my  manor,  and  during  the  disseisin  I  sell  the  manor  ;  by 
this  the  common  is  extinct  for  ever.  4  £drj.  III.  21.  II  Re/:.  47. 
Common  of  estovers  caimot  be  af-.jfndant  to  iand  ;  but  to  a  house  to  be 
spent  there,  Co.  Ut.  130.  By  the  grant  of  a  ttieesuu^e,  the  orchard 
and  garden  wiil  pass  asu/tfi  ndaiit. 

.i/ifietidan.'s  are  ever  by  prescription,  and  this  mokes  a  distinction 
between  appendants  and  appurtenances,  for  appurtenances  may  be 
created  in  some  cases  at  this  day  ;  as  if  a  man  at  tliis  day  grant  to  a 
man  and  his  heirs,  common  in  such  a  moor  for  his  beasts,  levant  or 
couchant  ufion  his  manor  :  or  if  he  grant  to  another  common  of  esto- 
vers or  turbary  in  fee-simple,  to  be  bunit  or  spent  within  his  mancr  ; 
by  these  grants  these  commons  are  appurtenant  to  the  manor,  and 
shall  pass  by  the  grant  thereof ;  iu  the  civil  law  it  is  called  adjuncium, 
Co.  Lit.  12i.b. 

A  way  may  be  ijuasi  appendant  to  a  house.  Sec.  and  as  such  pass  by 
gran!  thereof.  Cro.  Jac.  190. 

What  tilings  may  be  appendant.  Vide  Plowd.  Com.  103.  b.  104.  b. 
ITO.    See  also  lit.  jl,'il:urtenances. 

APPENDITIA,  The  ajipendages  or  pertinences  of  an  estate. 
Hence  our  pentices  or  pent-houses,  arc  called  ali/ienditia  domus,  S(c. 
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APPENAGE,  or  afiennagp,  Vr.}  Is  ilei-ivcd  from  apfienilenih  ;  or 
the  German  word  u/iana^r,  sij3;nifying  a  portion.  It  is  used  for  a 
child's  part  or  portion  ;  and  is  properly  the  portion  of  the  king's 
you!ij>;er  children  in  France,    Sjivlm.  Ghxs. 

APPENSUR.A,  The  p^iyment  of  money  at  the  scale  or  by  Avcight. 
Hiai.  £lini.  edit.  Gait;  I.  2.  r.  19. 

APPLES.  A  duty  is  granted  on  all  afifiles  imparted  into  Grea! 
Britain.  By  what  measure  apples  are  to  be  sold,  see  1  jfnn.  Stat.  1. 
c.  15. 

APPODIARE,  A  word  used  in  old  historians,  which  signifies  to 
lean  on,  or  prop  up  any  thing,  &c.  lValainsham,anno  1271.  Mat.  Paris. 
Chron.  .'lul,v  Rf^Lt^  unyio  1321. 

APPONERE,  To  pledge  or  pawn,    A''cuhrigensis^  lib.  I.  c.  2. 

APPORTION'MENT,  a/i/ioriionamenium.']  Is  a  tlividing  of  a  rent, 
5cc.  into  parts,  according  as  the  land  out  of  which  it  issues  is  divided 
among  two  or  more.  If  a  stranger  recovers  part  of  the  land,  a  lessee 
shall  pay,  having  regard  to  that  recovered,  and  what  remains  in  his 
hands.  Where  the  lessor  recovers  part  of  the  land,  or  enters  for  a 
forfeiture  into  part  thereof  the  rent  shall  be  afijiortioned.  Co.  Lit.  148- 
If  a  man  leases  three  acres,  rendering  rent,  and  afterwards  grants 
away  one  acre,  the  rent  shall  he  aliftortionrd.  Co.  Lit.  144.  Lessee 
for  years  leases  for  years,  rendering  rent,  and  after  devises  this  rent 
to  three  persons,  this  rent  may  be  a/iftonioncd.  Danv.  Mr.  505.  If 
a  lessee  for  life  or  years  under  rent  surrenders  part  of  the  land,  tlie 
rent  shall  be  a/iliortioned  :  but  where  the  grantee  of  a  rent-charge 
purclia.<:es  part  of  the  land,  there  all  is  e.Ktiuci  at  1  uw.  Moor,  231.  Bui 
he  shall  have  relief  in  equity.  Foiibluittiiu's  7''-^  c  •/  J-:,j:ir'i,;  1. 
379.  A  rent-charge,  issuing  out  of  land,  nr.iy  Lie  ././  'jr.,  . ;  nor 
shall  things  entire,  as  if  one  holds  lands  by  service  to  p.iy  yearly  to 
the  lord,  at  such  a  feast,  a  horse,  kc.  Co.  Lit.  1 49.  But  if  part  of 
the  land,  out  of  which  a  rent-charge  issues,  descends  to  the  grantee 
of  the  rent,  tliis  shall  be  al'fiortiuned.    Dcnv.  507. 

A  grantee  of  rent  releases  p.irt  of  the  rent  to  the  grantor ;  this  doth 
not  extinguish  the  residue,  Inn  it  shall  be  ii/r/iorrioard :  for  here  the 
grantee  dealeth  not  with  the  /and,  only  tiie  rent.  Cj.  Lit.  148.  On 
partition  of  lands  out  of  wliich  a  rcn'.  is  issiiijig,  the  rcr.t  shall  be  a/i- 
jioriioned.    Danv.  Ahr.  507.  \','hci-e  lands  held  by  lease,  render- 

ing rent,  are  extended  upon  eligi:,  one  moiety  of  the  rent  shall  be 
<tji/iortiovrd  to  the  lessor.  Ibid.  509.  If  part  of  lands  leased  is  sur- 
rounded by  frcsli  water,  there  shall  be  no  a^ijiortionnient  -of  rent ;  but 
if  it  be  surrounded  with  the  sea,  there  shall  be  an  ajiponionmcnt  of 
the  rent.    Dyer,  56. 

The  Stat.  1 1  Geo.  II.  c.  19.  §  15.  has,  in  certain  cases,  altered  the 
law  as  to  the  apportioning  of  rents,  in  point  of  time  ;  it  being  there- 
by enacted,  "  that  if  any  tenant  for  life,  shall  happen  to  die  before,  or 
on  tlic  day  on  which  any  rent  was  reserved,  or  made  payable  upon 
any  demise  or  lease  of  any  lands,  tenements,  or  hereditaments,  which 
determined  on  the  death  of  any  such  tenant  for  life,  that  the  execu- 
tors or  administrators  of  such  tenant  for  life,  shall  and  may,  in  an  ac- 
tion on  the  case,  recover  of  and  from  such  imder-tenant  oV  inider-te- 
nants  of  such  lands,  tenements  and  hereditaments,  if  such  tenant  for 
life  die  on  the  day  on  which  the  same  was  made  payable,  the  whole, 
or  if  before  such  day,  then  a  proportion  of  such  rent,  according  to 
the  time  such  tenant  for  life  lived,  of  the  last  year,  or  quarter  of  a 
year,  or  other  time  in  which  the  said  rent  was  growing  duo  as  afore- 
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said,  making;  aU  just  allowances,  or  a  proportionib!*  part  thereof  re- 
spectively" 

Before  this  statute  the  rent,  by  the  death  of  a  tenant  for  life,  was 
lost  ;  for  the  law  would  not  suffer  his  rcprescntalivc  to  brin;;  an  ac- 
tion for  the  use  and  occupation,  much  less  if  there  was  a  lease,  and 
the  remainder-man  had  nii  rii;ht.  because  the  rent  was  not  due  in  his 
lime  ;  nor  could  equity  relieve  against  this  hardship  by  apportioning 
the  rtnt.  1  P.  tt'mt.  o?3.  The  legislature  having,  however,  by  the 
above  statute,  interposed  in  favour  of  tenants  for  life,  its  provisions 
have,  by  an  equitable  construction,  been  extended  to  tenants  in  tail. 
^m/i.  Nrfi.  198.    2  Bro.  CA.  Krfl.  659. 

But  though  the  executor  of  tenant  for  life  is  row  entitled  to  an  ap- 
portionment of  the  rent,  yet  the  dividends  of  money  directed  to  be 
laid  out  in  lands,  and  in  tlie  mean  time  to  be  invested  in  govcmnienl 
securities,  and  the  interest  and  dividends  to  be  epplied,  us  the  rents 
and  profits  would  in  case  it  were  laid  out  in  land,  «cre  held  not  to 
b«  apponionablc,  though  tenant  for  life  died  in  the  midtlle  of  the  half 
year.  3  502.  jfrni.  Rrfi.  279.  2  Cfr.  6"2.  and  the  authority  of 
the  case  on  the  will  of  Loi-d  Cli.  J.  Holl,  3  fit.  Mr.  18.  /i/.  3.  was 
denied.  But  where  the  money  is  laid  out  in  mortgage  till  a  pur- 
chase could  be  made,  the  interest  is  apportionablc.  2  P.  IVms.  176. 
This  distinction,  however,  may  he  referred  to  interest  0!i  a  mortgage, 
being  in  fact  due  from  dcu  lo  day,  and  so  not  pitjpcrly  an  apportion- 
ment :  whereas  the  dividends  accruing  from  the  public  funds  arc 
made  payable  on  certain  daj-s,  and  thcrefoi**  not  apponionablc  ;  and 
upon  tile  principle  of  this  distinction  the  Master  of  the  Kolls  decreed 
an  apportionment  of  maintenance-money,  it  being  for  the  daily  sub- 
sistence of  the  infint.  2  P.  Hn:j.  501.  See  also  >lr.  C'jx'n  note  (1). 
And  the  principle  extending  to  a  separate  maintenance  for  a  fime 
cover/,  such  apportionment  has,  in  such  case,  been  allowed  at  law. 
2  Black.  Kcti.  1016.  Qu.  Whether  equity  would  not  apjTOrtion  divi- 
dends, of  money  in  the  funds,  directed  to  be  applied  for  tl>e  mainte- 
nance of  an  infant,  or  secured  by  the  husband  as  a  scixiratc  provision 
for  his  wife,  as  it  would  be  ditiicult  for  them  to  6nd  credit  for  neces- 
saries, if  the  payment  depended  on  their  living  to  the  end  of  a  quar- 
ter? That  equity  will  not  in  genera]  appoitiun  dividends,  see  3  Bro. 
Ch.  Brfi.  99. 

As  to  apportionment  of  fines  paid  on  renewal  of  leases  bv  tenant 
for  life,  see  1  Bro.  Ch.  Refi.  «0.  2  Dro.  Ch.  Krfi.  243.  and  ti'ic  cases 
there  referred  to. 

In  wiial  cases  eviction  of  p.Trt  of  the  land  is  a  ground  for  appor- 
tionment, see  Co.  Li!.  US.    See  fcnblampir'i  Treat,  tff  Eijuitii,  376. 

A  man  /'"rchas^h  part  of  the  land  where  he  hath  common  c/i/ierulam, 
the  common  shall  be  apfiorihned :  of  common  appurtenant  it  is  other- 
wise, and  if  by  the  act  of  the  party,  the  common  is  extinct.  8  Rrp.  79. 
Commcn  appendant  and  af>purt<nr.nt  may  be  apportioned  on  alienation 
of  part  of  the  land  to  which  it  is  appendant  or  appurtenant.  Wcod't 
Inst.  199.  If  where  a  person  has  common  of  pasture  tans  numAer,  part 
of  the  land  descends  to  him,  this  being  entire  and  uncertain  cannot 
be  apportioned :  but  if  it  had  been  tommon  certain,  it  should  I; 
apportioned.    Co.  Ur.  149. 

APPORTUM,  from  the  Tcappori.']  Signifies  properly  the  it  . tin.^: 
or  profit  which  a  thing  brings  in  to  the  owner  ;  and  it  was  eoiiimonly 
used  for  a  corody  or  pension.  It  hath  also  been  applied  to  an  aug- 
mentation given  to  an  abbot  out  of  the  profits  of  a  manor  for  his  bet- 
ter support. 
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APPOSAL  OF  SHERIFFS,  Tlic  charging  them  with  money  re- 
ceived upon  their  accounts  in  the  exchequer.  Stat.  22  and  23  Car, 
n.  c.  22. 

APPRAISERS  of  goods,  are  to  bo  sworn  to  make  true  a/i/iraiae- 
mmt ;  and,  valuing  the  goods  too  higli,  shall  be  obliged  to  take  them 
»t  the  pi  ice  u/i/irahrU.  Stat.  1 1  Jidrj.  I.  Stat.  A«oa  Bumct.  See 
.iuctionftt'G. 

APPRENDKE,  fFr.]  A  fee  or  profit  a/i/irenilre,  is  fee  or  profit  to 
be  taken  or  rcciiivcd.    Stat.  2  and  3  Jidm.  VI.  ca/i.  8. 

APPRENTICE,  a/i/imtkiuii,  I"r.  a/i/irmii,  from  a/ifircndre,  to 
Jearn.J  A  young  person  bound  by  indentures  to  a  tradesman  or  arti- 
ficer, who,  upon  certain  co\  enaut3,  is  to  tcuch  him  his  mystery  or 
trade. 

It  will  be  proper  under  this  head  to  consider, 

I.  Who  may  be  bound  a/i/irtfiticcs^  ajid  in  vfhQt  manner  j  qjid  whv 
affe  cofji/ifltub/e  to  rcci'ivtf  thfin, 

n.  Hoiu  llicy  are  to  be  /irovided  for  and  governed  during  their  alt- 
JtrenticcM/i,  and  in  what  mnnnrr  they  are  to  be  assigned,  ijfe. 

III.  IVhtit  trades  ?nay  not  be  exercised  jsHhout  Itaving  served  an  aji- 
prenticeshi/i. 

IV.  J''or  ivhat  offences  they  are  JimiishabU;  and  /low. 

Of  apprentices  acquiring  settlement,  see  tit  Settlement. 
[For  more  full  matter  relative  to  apprentices,  particularly  parish 
apprentices,  sec  Mr.  Const'e  edition  of  Bolt's  Poor  jLaws.j 

I.  It  seems  clearly  agreed,  that,  by  the  common  law,  infants,  or 
persons  under  the  age  of  twenty-one  years,  cannot  bind  themselves 
apprentices,  in  such  a  manner  as  to  entitle  their  nsasters  to  an  action 
of  covenant,  or  other  action  against  them  for  departing  from  their  ser- 
vice, or  other  bl  eaches  of  their  indentures  ;  which  makes  it  necessary, 
according  to  the  usu.d  practice,  to  get  some  of  their  friends  to  bo 
bouiid  for  the  faithful  discharge  of  their  offices,  according  to  the 
terms  agreed  on.  1 1  Co.  89.  b.  2  Inst.  3"9.  580.  3  Leon.  63.  T 
Hod.  1 5.  And  notwithstanding  Stat.  5  Etiz.  c.  4.  enacts,  that  although 
persons  bound  apprentices  shall  be  within  age  at  the  time  of  making 
their  indentures,  they  shall  be  bound  to  serve  for  the  years  in  their 
indentures  contained,  as  if  they  were  at  full  age  at  the  time  of  making 
of  them  :  it  hath  been  held,  that  although  an  infant  may  voluntarily 
bind  himself  an  apprentice,  and,  if  he  continue  an  apprentice  for  seven 
years,  he  may  have  tlic  benefit  to  use  his  trade  ;  yet  neither  at  the 
common  law,  nor  by  any  words  of  the  above  mentioned  st;itute,  can  a 
covenant  or  obligation  of  an  inf^mt,  for  his  apprenticeship,  bind  him  ^ 
but  if  he  misbehave  hiniseif,  the  master  may  correct  him  in  his  ser- 
vice, or  contpltin  to  a  justice  of  peace,  to  liavc  him  punished  accord- 
ing to  the  statute  :  but  no  remedy  iietii  against  an  infant  upon  such 
covenant.    CVo.  Car.  179.    Cro.  Jac.  174.  S.  P. 

But  if  any  one  entices  an  apprentice  from  his  master's  service,  or 
harbours  him  after  notice,  the  master  may  maintain  a  special  action  on 
the  case  against  the  person  so  doing.    Vide  J  Sulk.  380. 

By  the  custon\  of  London,  an  infant  unmurrl/;d,  and  above  the  age 
of  fourteen,  may  bind  himself  apprentice  to  a  freeman  of  London,  by 
indenture,  with  pi-oper  covenants  ;  which  covenants,  by  tlie  rustom  of 
London,  shall  be  as  binding  as  il' he  were  of  full  age.  Moor,  13-t.  2 
Bulst.  192.    2  Roll.  Refi.  SOS.    Pdlm.  361.    i  ^ad.  371.    2  Keh.  am. 
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But  a  waterman's  apprentice  is  not,  within  the  custom  of  Zonoim, 
to  bind  himself,  being  under  twenty-one.    6  Mod.  69. 

A  freeman's  widow  may  take  a  maid  a/iprrnticc  for  seven  years, and 
inroll  her  as  a  yonlh  ;  if  she  be  above  fourteen  years  old  :  and  if  an 
exchange  woman,  that  hath  a  husband  free  of  /.snt/oii,  lake  such  o/j- 
fircmicfy  she  shall  be  bound  to  the  husband  ;  and  may  be  made  free, 
at  tlic  end  of  the  a/i/ircnliccM/:,  if  she  be  then  unmarried.  Lex 
Londinen^  48. 

By  Slat.  5  Eliz.  e.  4.  §  33.  the  justices  may  compel  certain  persons 
under  age  to  be  bound  as  apprentices,  and  on  refusal  may  commit 
them,  &c.  And  by  stat.  43  Jiliz.  c.  2.  and  18  Gro.  III.  c.  47.  church- 
wardens and  overseers  of  the  poor  may  bind  out  the  children  of  the 
poor  to  be  a/i/irrniicrs,  with  the  consent  of  two  jnslices;  if  boys,  till 
21 ;  if  girls,  till  that  age  or  marriage.  And  if  any  person  refuse  to  ac- 
cept a  poor  a/i/irrjiricf,  he  bh.ill  forfeit  10/.  Slut.  8  and  9  /I'm.  III.  r. 
30.  §  5.  .'Vlso  justices  of  peace  and  churchwardens,  5cc.  may  put  out 
poor  boys  o///lrrn«rr  to  the  seu-servicc.  Slat.  2  and  3  .inti.  c.  6.  and  4 
yttiT:.  c.  19.  And  by  slat.  7  Jar,  I.  c.  3.  apprentices  bound  out  by  pub- 
lic charities  arc  regulated  Sec  tit.  C/iininnj-^wrrJirrii.  And  sec  45 
Gro.  III.  f.  73.  as  to  regulating  apprentices'  health  and  morals  in  cot- 
ton mills,  Sec. 

As  to  the  manner  of  their  being  bound  ; 

By  the  stat.  5  KHz.  r.  4  §  23.  an  apprentice  must  be  bound  by  deed 
indented  ;  and  this  must  be  complied  with  for  all  purposes  except  for 
the  obtaining  a  settlement. 

Indeiiiures  must  also  be  inrollcd  in  all  towns  corporate  under  stat.  S 
El::,  c.  5.  and  5  Gro.  II.  c.  46.  and  in  London,  by  the  custom,  in  Ihc 
chamberlain's  oflice  there. 

In  London,  if  the  indentures  be  not  inrolled  before  the  chamberlaiit 
within  a  year,  upon  a  petition  to  the  mayor  and  aldermen,  S;c.  a  «iVf 
facias  shall  issue  to  Uie  master,  to  show  cause  why  not  iiaoUed  ;  and 
if  it  was  through  the  master's  deCiult,  the  appreniice  may  sue  out  his 
indentures,  and  be  discharged ;  otherwise  U"  through  the  fault  of  the 
apprentice,  as  if  he  would  not  come  to  present  himself  before  the 
chamberlain,  Sec.  for  it  cannot  be  inrolled,  unless  the  appreniice  br 
in  court  and  acknowledge  it.  2  Roll.  Kcp.  305.  Palm.  551.  1  Mod. 
271. 

Indentures  are  likewise  to  be  stamped,  and  arc  chargeable  with  se- 
veral duties  by  act  of  parliament. 

By  st.it  8  .inn.  c  9.  made  perpetual  by  stat.  9  ./fnn.  r.  21.  a  duly  of 
6d.  in  the  pound  under  50/.  and  \2d.  a  the  pound  for  sums  exceeding 
it,  given  with  a/iflmi.'icrs  (except  poor  a/:/iri  ?:!icrs)  is  granted.  .tVnd 
if  the  full  sum  agreed  be  not  inserted,  or  the  duty  not  paid,  inden- 
tures shall  be  void,  and  a}iprrn!ices  not  capable  of  following  trades  ; 
and  the  masters  arc  liable  to  50/.  penalty. 

See  Jacksan  v.  Warioick,  7  Tirm  Kcp.  121.  No  action  can  bff 
maintained  by  the  plaintiff,  on  a  note  given  to  him  by  tlie  defendant, 
as  an  apprentice  fee  wiih  his  son,  who  was  to  be  houiKi  to  the  plaintifT. 
if  it  appear  that  the  indenture  executed  was  void  by  S  c.  9.  for 

want  of  the  insertion  of  sucii  premium  therein,  and  a  proper  staiitp  iu 
respect  to  the  siune  ;  although  the  plaintiff  did  in  fact  maintain  the 
apprentice  for  some  time,  and  until  he  absconded. 

There  are  severMl  statutes  allowing  furlhei  time  to  pay  the  duties 
a-id  stamp  indentuics,  through  neglect  omi.  cd,  U.c.  .\nd  acts  of 
ini.emnity  of  Uiis  Uuturc  are  usually  passed  at  intcnals  of  two  or  three 
years. 
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The  payment  of  the  dutii's  on  apprcnlice  ftcs  is  cnlui  ced  by  several 
■lets,  18  Geo.  II.  c.  22.  and  ao  Geo.  i\.  c.  4S.  the  former  of  winch  pro- 
>  ides,  that  if  the  appreiuice  shall  p.iy  tlic  duties,  on  the  neglect  of 
ihc  master,  he  may  recover  back  the  aijprenticc  fee  ;  and  the  latter, 
that  if  no  suit  is  commenced,  and  tlie  master  shall  pay  double  duties 
within  two  years  after  the  end  of  the  apprenticcsliip,  the  indentures 
sliall  be  valid,  or  the  apprentice  may  pay  them,  anil  in  such  case  re- 
cover double  the  apjn  t  niicej'ee,  by  aeliun,  from  his  master. 

The  stats.  5  Eliz.  c.  4.  and  5.  direct  who  shall  take  ap|)renticcs,  and 
direct  that  every  cl(i!h-i:wker,  fuller,  s/mirman,  weuvrr,  luylor,  or  s/ior- 
maker,  taki;ig  (Arrc  apprentices,  shall  have  o«f  jom-neyman,  and  for 
every  other  apprentice  above  three,  also  one  journeyman,  §  33.  Stat. 
I  Jue.  I.  c.  17.  allows  only  tmo  appreniiecs  at  a  time  to  hair  era  av.ifeli- 
vmkera  ;  (c.\ccpt  a  son  apprentice  ;)  and  stat.  13  and  14  Car.  II.  e.  .s. 
allows  only  two  to  MrwicA-wavers,  who  must  then  have  also  two 
journeymen. 

As  by  thcstat.  of  5  £liz.  c.  4.  the  justices  of  the  peace,  have  a  pow- 
er of  imposing  an  apprentice  on  a  master,  iti  consequence  thereof  an 
iiidictiiir'ii  lii  s  ill ;  Hit  !•  i:(;c  to  their  orders,  either  in  not  receiving, 
"I-  ri  olf,  or  not  providing  for  such  appren- 

iicc  ;  ;  .  ii'liamcnt  prescribe  an  easier  way  of  pro- 

ceeding by  conipiaiiU  ;  \\  l  that  docs  not  exclude  the  remedy  by  indict- 
ment.   6  Mud.  163.    1  aalk.  381. 

11.  The  justices  of  peace  mo^  discharge  an  apprentice  not  only 
on  the  defi.ullof  the  master,  but  also  on  his  own  default  ;  for  in  such 
case  it  is  bin  reasonable  that  the  contracts,  ^vhicii  were  made  bv  their 
authoritv,  should  be  dissolved  by  the  same  pou  cr.  Skin.  lOB.  5  Mod. 
139.    2'.SVi«-.  .171. 

And  under  tlie  said  stat.  5  £tiz.  c.  4.  justices,  or  the  sessions,  may 
hear  and  determine  disputes  between  masters  and  apprentices  ;  and  the 
sessions  may  discharge  the  apprentice,  and  vacate  the  indentures,  or 
correct  the  apprentice. 

An  order  of  justices  on  the  master  to  return  money  is  good,  though 
it  is  not  averred  llv.a  he  had  any  with  the  apprentice  ;  for  the  order 
being  to  reittrii  money,  is  as  necessary  a  proof  of  the  receipt  of  it,  as 
if  it  had  been  expressly  alleged  :  and  the  court  held,  that  the  justices 
had  jurisdiction  to  oblige  the  master  to  refund.  Trin,  7  Geo.  U.  in  J9. 
R.  The  King  v.  Amies ;  though  an  order  of  this  nature  has  been 
quashed.    Jioll,  (by  Conn!.')  i.  513. 

By  the  st.it.  20  Geo.  II.  e.  19.  any  two  justices,  upon  complaint  of 
:iny  a/i/irentice  put  out  by  the  jiarinh,  or  with  whom  no  more  than  5/. 
was  paid,  of  any  misusage,  refusal  of  necessary  provisions,  cruelty,  or 
other  ill-treatment  by  his  master,  may  summon  the  master  to  appear 
before  them  ;  and  upon  proof  of  the  complaint  on  oath,  to  their  saiis- 
i'action,  (whether  the  master  be  present  or  not,  if  service  of  the  sum- 
mons be  proved,)  to  discharge  such  ajilircnlice  by  warrant  or  certificate, 
for  which  no  fee  shall  be  paid  :  (and  by  stat.  33  Geo.  III.  c.  55.  may 
fine  the  master  for  such  ill  usage :)  and  on  complaint  of  the  master 
against  any  such  n/ijireniice,  touching  any  misdemeanor,  miscarriage, 
or  ill  behaviour,  the  justices  may  punish  the  olfendcr  by  commitment 
to  the  house  of  correction,  there  to  be  corrected  and  kept  to  hard  la- 
bour, not  exceeding  a  calendar  month  ;  or  otherwise  by  discharging 
such  offender.  Eitlicr  party  may  appeal  to  the  sessions,  and  the  de- 
termination there  is  to  be  linal.  By  3 1  Geo.  H.  r.  1 1 .  this  act  is  e.t- 
tended  to  scr\ants  in  hHsbwulry,  though  hired  for  less  llian  a  year. 
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By  slai.  6  Geo.  UI.  r.  25.  appieiiiiccs  (with  wlioiii  Icis  tJian  M. 
premium  is  puid)  abscnun{T  thciusclvi's  ilui  iiig  tlicir  apprenticeship, 
shall  serve  aii  equal  time  biyuiiil  their  term,  lii  I,'jnd<.ii,  apprentices 
arc  all  tuidcr  the  control  of  ihc  chamberlain,  whose  jurisdiction  is 
saved  in  the  several  statutes.  The  s;ai.  Si  Geo.  UI.  c.  3".  makes 
some  additional  regulations  as  to  the  punishing  and  relieving  parish 
apprentices. 

With  regard  to  the  cMgning  of  apprentices,  it  hath  been  held,  that 
an  apprentice  is  not  assignable.  Ik-  cannot  he  bound  nor  discharged 
without  deed.    1  Salk.  68.  /;/.  7.    .17/c/i.  13  /I'm.  III.  U.  H. 

But  tliough  an  apprentice  is  not  uisigiiaiii:,  yet  such  assignment 
amounts  to  a  contract  bciKctn  the  txvo  ma^tert,  that  tlic  child  should 
sen  e  the  latter,  l  Sali.  66.  Jil.  T.  Mich.  13  M'm.lW.  B.  R.  Custer 
V.  Ecctrs  Piiriih. 

By  the  custom  of  the  city  of  Lmdon,  also  an  ajijircniice  may  be 
turned  over  from  one  master  to  another ;  and  if  tlic  master  refuse  to 
make  tlic  afiftrniiicr  free  at  the  cud  of  the  term,  the  chamberlain  may 
luake  him  free  ;  in  otlier  corporations  there  mustbu  a  mandamus  to  the 
mayor,  S^c.  to  make  him  free  in  such  cose.  Daitv.  Mr.  i2\.  Mr'iKxCa 
Inm.  i\. 

But  it  hath  been  held,  that  though  justices  of  peace  have  a  jurisdic- 
tion of  discharging  apprentices,  and  may  bind  tliem  to  other  mastci's, 
thai  they  canisot  tuni  ihcm  over ;  and  therefore  an  order  that  an  ap- 
prentice, whose  master  was  dead,  should  serve  the  remainder  of  his 
lime  with  his  master's  widow's  second  husband,  was  quashed  ;  becatlsi 
the  justices  have  nothing  to  do  about  turning  over  an  apprentice  ;  and 
though  he  applied  to  them,  that  could  not  give  them  a  juiisdiction. 
Comb.  32+. 

It  seems  agreed,  that  if  a  man  be  bound  to  instruct  an  apprentice 
in  a  trade  for  seven  years,  and  the  master  dies,  that  the  condition  is 
dispensed  with,  being  a  tiling  i)ei-sonal  ;  but  if  he  be  bound  further, 
that  in  tiic  mean  tiiuc  iie  u  ill  iind  hiin  in  meat,  drink,  and  clothing 
and  other  neccssaiics,  here  t!ic  death  of  the  master  doth  not  dispense 
with  the  condition,  but  his  executors  shall  be  bomid  to  perform  it  as 
far  as  they  have  assets.    1  Sid.  216.    1  Keb.  761.  SiO.    1  l.rv.  177. 

But  if  a  person  is  bound  apprentice  by  a  justice  of  peace,  and  the 
master  happens  to  die  before  the  term  expired,  the  justices  have  no 
power  to  oblige  his  executor,  by  ilieir  order,  to  receive  such  appren- 
tice and  maintain  him  :  for  by  this  method  the  executor  is  deprived  of 
tile  liberty  of  pleading  /ilrnc  cdntinistravitj  (which  he  may  do,  in  case 
covenant  be  brought  against  him,)  and  must  maintain  tlie  apprentice, 
whether  he  hath  assets  or  not.  Carlh.  231.  1  SaH.  66.  I  SAo'a.  405. 
It  is  said,  however,  that  the  executor  or  administrator  may  bind  him 
to  another  master  for  tlie  remaining  part  of  his  time.  Surn. 

But  it  is  said,  that  in  this  case  of  liic  master's  dying,  by  the  custom 
of  JLi^ndon  the  executor  must  put  the  apprentice  to  another  master  of 
tl-.e  same  trade.    I  SaU:  66. /icr  //:./;,  Ch.  J. 

By  Stat.  32  Geo.  III.  c.  57.  in  case  of  tiie  diaiA  (§  3.)  or  insolvency 
{%  a.)  of  llie  master  or  mistress  of  a  parish  apprentice,  (with  a  pre- 
miuii;  not  exceeding  5.'.)  the  justices  shall,  by  indorsement  on  the  in- 
lii  iiiuic, direct  the  apprentice  t5  serve  anotlicr  master,  &c.  and  so  loiics 
rjuL-iits.  .\nd  masters,  Isc.  of  apprentices  under  stat.  8  and  0  U'm.  III. 
I-.  30.  may  widi  consent  of  two  justices  assign  them. 

Whateser  an  apprentice  gains  is  for  the  use  of  his  master  ;  and 
whellicr  he  was  leg.dly  bound  or  no,  is  not  material,  if  he  was  an  ap- 
[jrwuticc  tte  /acfj.    SeU:  68.   i'or  enticing  an  apprcnlicc  to  cuibczilc 
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goods,  irniictmcnt  will  lie.  1  Sa/I:.  380.  A  master  may  be  indicted  Tor 
not  pioviding  for,  or  for  turnin(i^  away,  an  apprentice.  If  a  master 
ijives  an  apprentice  license  to  leave  him  it  cannot  afterwards  be  recall- 
ed. M<iil.  Cas.  70.  If  an  apprentice  marries,  without  the  master's 
privity,  that  will  not  justify  his  turning  him  away,  but  he  must  sue  his 
covenant.  2  Fcj  n.  492.  liy  the  custom  of  the  city  of /.0K</'5n  a  free- 
man may  turn  away  his  apprentice  for  uaininj;.  I/>iJ.  211.  Though  if 
a  master  turns  an  apprentice  away  on  account  of  negligence,  See.  etjui- 
ty  may  decree  liim  to  refund  part  of  the  money  given  with  him.  1  yern. 
Ke/i.  -160.  As  no  apprentice  can  lie  made  without  writing  ;  so  none 
may  be  discliargcd  by  his  mastci',  but  by  writing  under  his  hand,  and 
■»iti>llie  allowance  of  a  justice  of  peace,  by  statute.    Dalt.  121. 

III.  By  the  common  l.tw  no  man  may  be  prohibited  to  work,  in  any 
lawful  trade,  or  in  more  trades  than  one,  at  his  pleasure.    11  Co.  53. 

So  that  without  an  act  of  parliament  no  man  may  be  restrained,  either 
from  working  in  any  lawful  trade,  or  using  divers  mysteries  or  trades ; 
therefore  an  act  of  pariiamcrit  made  to  restrain  any  person  herein, must 
be  taken  strictly,  and  not  favourably  as  acts  nwAc  in  affirmance  of  the 
common  law.  J3nr)!. 

It  is  enacted  by  the  5  Eliz.  cn/i.  4.  §  31.  "  that  it  shall  not  be 
lawful  to  any  person  or  persons,  other  than  such  as  tiom  do  lawfully  use 
or  exercise  any  art,  mystery,  or  manual  occupation,  to  set  up,  occu- 
py, or  exercise  any  craft,  mystery,  or  occupation  how  used  or  occu- 
pied within  the  realm  of  £n^/and  or  IVates^  except  he  shall  have  been 
hrotight  up  therein  seven  years,  at  the  least,  as  an  apprentice  ;  nor  to 
set  any  person  on  work  in  such  mystery,  art,  or  occupation,  being 
not  a  workman  at  this  day,  except  he  shall  have  been  apprentice,  as 
is  aforesnid  ;  or  else,  having  served  as  an  apprentice,  as  is  aforesaid, 
shall  or  will  become  a  joiu'iieyman,  or  hired  by  the  year  ;  upon  pain 
that  every  person  willingly  offending,  or  doing  the  contrary,  shall  for- 
feit and  lose  for  every  defiult,  forty  shillings  for  every  month." 

It  hath  been  ruled,  that  there  arc  many  trades  within  the  general 
words  and  equity  iif  this  act,  besides  those  which  arc  parlicularly  enu- 
merated therein  ;  yet  it  st-cnis  agreed,  and  hath  frequently  been  ad- 
judged, that  in  every  indictment,  S;c.  it  must  be  alleged,  that  it  was  a 
trade  at  the  time  of  mah'iij^  the  uta.tutv^  for  the  words  thereof  arc,  ttnif 
crafty  mi/sterijy  or  occit/infion^  now  u.vrf/,  £cc.  from  whence  it  seems  to 
follow,  tluat  a  new  manufacture,  which  to  all  other  piuposes  may  be 
called  a  trade, is  yet  not  a  trade  within  this  statute.  2  Sailed  I.  I'atm. 
MS.    1  AVrf.  173. 

Also  it  seems  agreed,  that  the  act  only  extends  to  such  trades  as 
imply  mystery  and  craft,  and  rei/uirc  skill  and  e.r/icrience  ;  that  there- 
fore merchants,  husbanthtieii,  t^ardeners,  &c.  are  not  within  the  statute  ; 
and  on  this  foundation  it  hath  been  held,  that  a  hemp-dresser  is  not 
v^'ithin  the  statute,  ns  not  requiring  much  learning  or  skill,  and  being 
what  every  husbandman  doth  use  for  his  nece3s.ary  occasions.  8  Co.  130. 
2  Bulst.  190.    Cro.  Car.  .199. 

It  is  clearly  agreed,  that  the  following  the  common  trade  oi  i  brevier, 
hater,  or  cook,  is  within  the  statute,  as  unskilfnlness  herein  may  be 
very  prejudicial  to  the  lives  and  healths  of  his  majesty's  subjects  ;  but 
it  is,  at  the  same  time,  agreed,  that  the  exercising  of  any  of  these  trades 
in  a  man's  own  house  or  family,  or  in  a  private  person's  house,  is  not 
witltin  the  restraint  of  the  statutes.  1 1  Co.  54.  a.  Cro.  Car.  499.  Noi. 
183.211.    Moor,  886.   8  Co.  129.  542.    J.ir.  liefi.  0.51.  Jlridg. 
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li  halh  been  held,  that  this  statute  doth  not  restrain  a  man  from  iising 
several  trades,  so  as  lie  had  been  an  apprentice  to  all ;  -wherefore  it  in- 
demnifies all  petty  chapmen  in  little  towns  and  villages,  because  their 
masters  kepttlie  same  mixed  trades  there  before.    Carl/i.  163. 

A  man  may  exercise  as  many  trades  as  he  hath  worked  at,  or  served 
as  an  apprentice  to,  for  seven  ycirs.    2  It'ils.  168. 

It  haili  been  resolved,  tliat  tlierc  is  no  occasion  for  any  actual  bintl- 
ing,  but  that  the  followng  a  trade  for  seven  years,  is  a  sufficient  quali- 
fication witliin  the  statute.    1  SuM-.  67.    2  Sa/^.  613. 

By  suis.  2  and  3  P.  and  M.  c.  1 1.  and  5  Eliz.  c.  4.  aliens  and  deni- 
zens are  restrained  to  use  any  handicraft  or  trade  therein  mentioned, 
uiJess  they  have  served  seven  years  apprenticeship  within  tlie  realm, 
under  the  penally  of  40i.  prr  month.  Hut!.  Ml.  But  it  hath  been  ad- 
judged, that  if  an  apprentice  sei-rc  seven  years  beyond  sea,  he  shall  he 
excused  from  the  penalties  of  the  statute.  sEUz.c.A.  And  so,  if  he 
serves  seven  years,  though  he  %vas  never  bound.    I  Satk.  76. 

So  it  hatii  been  held,  that  sen  ing  five  years  to  a  trade  out  of  England, 
and  two  in  England,  is  sufficient  to  satisfy  tlie  statute  ;  but  lliat  tlierc 
roust  be  a  service  of  afuU  lime  ;  and  therefore,  serving  five  years  in  any 
countiy  where,  by  the  law  of  the  countn-,  more  is  not  required,  will 
not  qualify  a  man  to  use  the  trade  in  EngUmd.  Cases  in  Z.a'Ui  and  Eii. 
70. 

By  the  statute  31  Eiiz.  ccfi.  6.  §7.  it  is  enacted,  "  that  all  suits 
for  using  a  trade,  without  ha>Tng  been  brought  up  in  it,  shall  be  sued 
and  prosecuted  in  the  general  quarter  sessions  of  the  peace,  or  assises, 
in  the  same  county  where  the  ofi'ence  shall  be  committed  ;  or  other- 
\7ise  iiiquircd  of,  heard,  and  determined  in  the  assises,  or  general 
quarter  sessions  of  the  peace,  in  tlic  saine  cotuity  where  such  offence 
shall  be  commiltcd,  or  in  the  Icet  witliin  whicii  it  shall  happen." 

In  the  construction  of  this  statiue  it  hatli  beer,  held,  that  it  restrains 
not  a  suit  in  the  king's  bench  or  exchequer,  for  such  ofl't  nee  happening 
in  the  same  county  where  iliese  courts  are  sitting  ;  for  the  negative 
■words  of  the  statute  are  not,  that  such  suits  shall  not  be  brought  in  any 
ptknr  court-,  but  that  they  shall  not  be  brought  in  any  other  county  ;  and 
the  prerogative  of  tlicsc  liigb  courts  shall  not  be  restrained  witliout  ex- 
press words.    Cro.  Jac.  MH.    Hob.  1  373. 

But  where  the  offence  is  a  different  county,  such  suits  in  these,  or 
uny  other  courts  out  of  the  praper  courity,  seem  to  be  within  the  ex- 
press words  of  th.c  statute.    Hob.  I.S4.  3.:7.    Cro.  Jac.  S5. 

Infants  voluntr.rily  binding  themselves  apprentice,  and  conlinuinR^ 
seven  years,  shall  have  the  benefit  of  their  trades  ;  but  a  bond  for  their 
service  sliall  not  bind  them.  Cro.  Car.  179.  See  tlie  several  statutes 
enabling  toidirrs  and  inarincrs  to  exercise  trades. 

By  13  Geo.  II.  c.  17.  apprentices  in  the  Grcenlavd  Whale  FisheiT  (if 
apprenticed  above  the  age  of  fourteen,  and  not  exceeding  eighteen) 
are  exempted  from  being  impressed  for  three  years  of  such  appren- 
ticeship. Sec  26  Geo.  111.  c.  41.  §  2.  29  Gto.  111.  c.  53.  J  5.  42  Geo. 
III.  c.  22.  and  Ex  parte  £rocke,  H.  1805.    6  East,  238. 

The  Lourt  will  not,  at  the  prayer  of  tlie  master,  grant  a  habeas  cor- 
pas  to  bring  up  an  apprentice  impressed,  he  being  willing  to  enter  in- 
to tlic  king's  service.  Ex-  parte  Ijzndsdozi-n,  £.  44  Geo.  III.  5 
East,  38. 

The  captain  of  a  ship  of  war  detaining  an  a]jprentice  who  had  bcsn 
impressed,  after  notice  by  such  apprentice,  is  liable  in  an  action  by  the 
master  to  recover  wages  for  the  sen  icc  of  such  apprentice.  EadetY. 
I'andefiut,  M.  25  Geo  111  Ens!,  39.  n. 
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IV.  At  common  law,  a  sci  vant  or  apprentice,  without  any  regard  to 
age,  may  be  guilty  of  felony  in  feloniously  taking  away  the  goods  of 
their  master,  though  they  were  goods  under  their  eharse,  as  a  shep- 
herd, buller,  &c.  and  may  at  this  day,  for  any  such  ofl'cnce,  he  indict- 
ed, as  for  felony,  at  common  law  ;  but  at  common  law,  if  a  man  had 
clctivered  f^oodit  to  hm  servant  to  Icee/t^  or  carry  for  him,  and  he  carried 
them  away  nnimo  J'lirantii,  this  was  considered  only  a  breach  of  trust, 
but  not  felony.    1  //ale's  Hist.  P.  C.  503.  666. 

But  now,  by  the  statute  of  21  I/en.  VUl.  ra/i.  7.  it  is  enacted,  that 
servants  guilty  of  a  breach  of  trust  in  embezzling  money,  gooils,  &c. 
delivered  to  them  to  the  value  of  40.5.  or  above,  arc  guilty  of  felony  ; 
with  a  proviso,  nevertheless,  that  the  act  do  not  extend  to  apprentices, 
nor  to  persons  under  the  age  of  eighteen  years. 

By  Stat.  I'-J  .'/hii.  St.  1.  ca/i.  7.  clergy  is  taken  from  persons  stealing 
in  any  house  or  out-housc,  to  the  value  of  405.  except  as  to  apprentices 
imder  the  age  of  ftfieen  years  robbing  their  masters.  1  Hole's  P.  C. 
666,  667.    Sec  1  I/a'.iik.  P.  C.  c.  33.  §  11 — 16.    See  tit.  Hervanls. 

APPROPUIATION,  a/iftro/matio,  from  the  Fr.  afi/iro/irhr.]  The 
annexing  of  an  ecclesiastical  benefice  to  the  proper  and  perpetual  use 
of  some  religious  house,  bishoprick,  college,  or  spiritual  person,  to 
enjoy  for  ever  ;  in  the  same  way  as  im/iro/iriati-on  is  the  annexing  a. 
benefice  to  the  use  of  a  lay  person  or  corporation  ;  that  which  is  an 
appropriation  in  the  hands  of  religious  persons  being  usually  called  an 
impropriation  in  the  hands  of  the  laity.  See  Com.  Dig.  tit.  Mvovi  - 
son,  (D.  E.)  It  is  computed  that  there  are  in  England  3845  impro- 
priations. 

This  contrivance  seems  to  have  sprung  from  the  policy  of  monastic 
orders.  At  the  first  establishment  of  parochial  clergy,  the  tithes  of 
the  parish  were  distributed  in  four  parts— one  for  the  bishop  ;  one  to 
inaintaii\  the  fabrick  of  the  church  ;  a  third  for  the  poor  ;  and  the 
fourth  for  the  incumbent.  The  sees  of  the  bishops  becoming  amply 
endowed,  their  shares  sunk  into  the  others ;  and  the  monasteries  infer- 
ring that  a  small  part  was  enough  for  the  officiating  priests,  a/ifiroliri- 
ated  as  many  benefices  as  they  could  by  any  means  obtain,  to  their  own 
use  ;  undertaking  to  keep  the  church  in  repair,  and  to  have  it  con- 
stantly served.  But  in  order  to  complete  such  appropriation  effec- 
tually, the  king's  license  and  consent  of  the  bishop  nuist  first  be  obtain- 
ed ;  because  they  might  both,  some  time  or  other,  have  an  interest  by 
/a/ise  in  the  benefice  ;  if  it  were  not  in  the  hands  of  a  corporation, 
which  never  dies.  The  consent  of  the  patroii  is  also  necessarily  im- 
plied, because  the  appropriation  could  originally  be  made  to  none  but 
to  such  spiritual  corporation  as  is  also  the  patron  of  the  church  ;  the 
whole  being  indeed  nothing  else  but  an  allowance  for  the  patron  to  re- 
tain the  tithes  and  glebe  in  their  own  hands,  without  presenting  any 
clerk.    Plond.  496 — 500. 

When  the  appropriation  is  thus  made,  the  appropriators  and  their 
antecessors  are  pcrjKitual  parsons  of  the  church  ;  and  must  sue  and 
be  sued  in  all  matters  concerning  the  rights  of  the  church  by  the 
name  of  parsons.  //o6.  307.  An  appropriation  cannot  be  granted 
over.  lAid. 

This  appropriation  may  be  severed,  and  the  church  become  disap- 
propriate, two  ways.  1st.  If  the  patron  or  approprialor  present  a 
clerk,  who  is  instituted  and  inducted  to  the  parsoirjge  ;  for  such  in- 
cumbent is  to  all  intents  and  purposes  complete  parson  ;  and  the  ap- 
propriation being  once  severed,  can  never  be  reimited  again,  unless 
by  a  repetition  of  the  snnc  solemnities.    Co.  J,:f.  46.   7  Kr/t.  13.  And 
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■when  the  clerk  so  presented  is  distinct  from  the  vicar,  the  rctlorv  thus 
vested  in  Itim  becomes  what  is  called  a  sinr-cure  ;  because  he  hag  no 
cure  of  souls,  having  a  vicar  under  hira,  to  whom  that  cure  is  comnut- 
ted  ;  though  tliis  is  not  the  only  mode  of  creating  sinr-cum.  Sec  2 
Burr.\  Ecr.  Lav:.  347.  Also  if  the  corporation,  to  which  the  benefice 
is  annexed,  is  dissolved,  the  pisrsonagc  becomes  disappropriate  at  com- 
mon law.    1  Covin.  oS6.    See  the  note  there. 

In  this  manner  may  appropriations  be  made  at  this  day  ;  and  thus 
were  most,  if  not  all,  now  existing,  originally  made.  At  the  disso- 
lution of  the  monasteries  by  stat.  27  Hen.  r.  iS.  and  31  Urn. 
V'lll.  c.  IS.  the  appropriations  belonging  to  those  religious  houses  (be- 
ing more  than  one-third  of  all  the  parishes  in  England)  would  at  com- 
mon law  have  been  disappropriated ;  had  not  a  clause  been  insencd  in 
those  statutes  to  give  tliem  to  thr  Jhng-,  in  the  same  manner  as  the  alien 
priories  had  before  been.  2  Imt.  384.  and  from  hence  have  sprung 
all  the  lay  impropriations  or  secular  parsonages  in  the  kingdom  ;  they 
having  been  afterwards  granted  out  from  time  to  time  by  the  crown. 
See  I  Comm.  3S4,  &c.    11  Rep.  11.    GiAi.  719.    See  also  tit. /*or*<>n, 

APPROPRIARE  COJIMUXI.^M.  To  inclose  or  appropriate  any 
parcel  of  laud  tliat  Arus  before  open  common,  and  thus  to  discom- 
mon it. 

.\PPROV'E.  c/r/srcSorf.]  To  augment  a  thin^  to  the  utmost ;  to 
approve  land  is  to  make  the  best  benefit  of  it,  by  increasing  the  reiit, 
fcc,    3  Ir.st.  .474. 

AfPROVEMEXT,  Is  where  a  man  hath  common  in  the  lord's  waste, 
and  the  lortl  makes  an  inclosure  of  part  of  the  waste  for  himself,  leav- 
ing sufficient  common,  with  egress  and  regress  for  the  commoners, 
/irj-.  Jud.  8,  9.    See  tit.  Conansn. 

The  word  Approvement  is  also  used  for  the  profits  of  the  lands 
themselves.  Cromft.  Jurisd.  152.  And  the  statute  of  .^Vcrfon,  20 /frn. 
III.  r.  4.  makes  mention  of  land  newly  approved.  A'.  B.  71.  Ap- 
provemrril  is  also  the  same  with  improvement. 

APPROVER,  or  PROVER,  af/mbamr.']  One  that  confessing 
felony  committed  by  lumself.  appealed  or  accused  others  to  be  guilty  of 
the  same  crime.  See  tit.  Acrrasary,  II.  5.  He  is  called  appruvtr,  be- 
cause he  must  ftr&ve  what  he  hath  alleged  ;  and  that  proof  was  ancient- 
ly by  battle,  or  the  country,  at  the  election  of  him  that  appealed  : 
and  the  form  of  this  accusation  may  be  found  in  Cronifi.  Just.  250. 
See  also  Bracton,  lib.  .I.  Stanr.-lf.  PL  Cor.  5  2.  If  a  person  indicted  of 
treason  or  felony,  not  disabled  to  accuse,  upon  his  arraignment,  before 
any  plea  pleaded,  and  before  competent  judges,  confesseth  the  in- 
dictment, and  takes  an  oath  to  reveal  all  treasons  and  felonies  that  he 
knoweth  of;  and  therefore  prays  a  coroner  to  enter  his  appeal,  or  ac- 
cusation, against  those  that  arc  partners  in  the  crime  contained  in  the 
imliclinent  ;  such  a  one  is  an  afifirox'rr.    3  Inn.  129.    H.  P.  C.  192. 

When  a  person  hath  once  pleaded  not  guilty,  he  cannot  be  an  ap- 
prover. 3  Inet.  129.  And  persons  attainted  of  treason  or  felony  shall 
not  be  approvers  ;  their  accusation  will  not  then  be  of  such  credit  as 
to  put  a  m.m  upon  lus  trial.  2  Ha-zk.  205.  Vide  5  Hrn.  IV.  cap,  2. 
as  to  charters  of  pardon. 

InCmts  under  age  of  discretion  may  not  be  approvers :  and  it  being 
in  the  discretion  of  tiic  court  to  suffer  one  to  be  an  approver,  this 
mcthc  '.  of  late  hath  seldom  been  practised.  See  tit.  jlcccstary,  11.  5. 
T  ■ ;  and  i.raeli't  Biank.  P.  C.  ii.  c.  3I.    See  tit.  Provcr. 
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APPROVERS.  In  old  statutes,  bailiffs  of  lords  in  thcii-  IVancliiscs  arc 
called  their  <;/;//r£ii'f)  s ;  and  approvers  in  the  marches  of  H'a/cs  were 
sueh  as  had  license  de  m'lidrc  ct  achelcr  beasts,  &c.  liiit  by  the 
statute  2  Eihu.  III.  c  12.  approvers  arc  such  as  arc  sent  into  counties 
to  increase  tlie  i'arnis  of  liunilreds.  Sic.  Iield  bj.  sheriffs.  Such  persons 
as  have  the  letting-  of  the  king's  demesnes  in  small  manors,  arc  called 
approvers  of  the  kiug  (u/f/'roiu/orcv  rc^is)  stat.  31  //t-«.  III.  si.  5. 
And  in  the  stai.  1  £d'j>.  III.  si.  1.  c.  8.  sherifl's  arc  called  the  king's 
approvers. 

APPRUARE,  To  take  to  his  own  use  or  profit.  Slat.  IVm.  II. 
c.  20. 

APPRYSINC,  Is  when,  by  letters,  a  debitor  is  charged  to  appear  be- 
fore a  messenger,  (who,  in  that  ease,  represents  the  sherifl',)  to  hear 
the  lands  specified  in  the  letters  apprysed  by  an  inquest,  and  declared 
to  belong  to  the  creditor  for  payment  of  his  debts.    Sculch  Diet. 

APPURTENANCES,  /icrlintnlia,  derived  from  the  French  a/i/iar- 
nnivy  to  helonii^  to.]  Si}^nify  thinijs  both  corporeal  and  incorporeal  ap- 
jiertaining  to  another  thing  as  principal  :  as  lianilets  to  a  chief  manor  ; 
and  common  of  pisinre,  piscary,  &c.  Also  liberties  anti  services  of 
tenants.    J  If  a  man  gnint  common  of  estovers  to  be 

bmnt  ill  Ir  /.cse  are  appurtenant  to  the  manor  ;  for  things 

appurtenaiiL  ii...y  granted  at  this  <lay.  Co.  Lit.  121,  Common  ap- 
purtenant may  be  to  a  house,  pasture.  Sec.  Out-houses,  yards,  or- 
chards, and  garder.s  are  appurleiiaiit  to  a  messuage  ;  but  lands  cannot 
jtro/icrlij  be  said  to  be  appurtenant  to  a  messuage.  1  Lilt.  Abr.9\.  And  one 
messuage  cannot  be  appurtenant  to  another.  Ibid.  Lands  cannot,  in 
the  true  sense  of  the  words  cum  /icrtinrntiis^  be  appurtenant  to  the 
house  ;  but  the  word  lieriinens  may  be  taken  in  tlie  sense  of  usually 
lettcn  or  occupied  with  the  house.  Plowtl.  170.  Sec  Cro.  EUz.  704. 
contra  ;  but  it  seems  now  settled,  that  lands  will  not  pass  by  the  word 
ii/ifiitrlcmmcfs,  but  only  such  things  which  do  properly  belong  to  the 
house.  Palm.  373.  Godd.  332.  H.  C.  Cro.  Car.  57.  Hull.  So.  S.  C. 
Lit.  Keji.  8.  S.  C. 

Lands,  a  common,  &c.  may  be  appurtenant  to  a  house  ;  though  not 
&  way.  3  Salk.  40.  Grant  of  a  manor,  without  the  words  cttm  /u-rii- 
itcntiis,  'tis  said  will  pass  all  things  belonging  to  the  manor.  Owen's 
Ucfi.  31.  AV'here  a  person  hath  a  messuage,  See.  to  which  estovers  arc 
ajijiurlenani,  and  it  is  blovMi  down  or  burnt  by  the  act  of  God  ;  if  the 
owner  re-edify  it,  in  the  same  place  and  manner  as  before,  he  shall 
have  the  ancient  appurtenances.  4  He/i.  86.  A  turbary  may  be  ap- 
purtenant to  a  house  ;  so  a  scat  in  a  church.  Sec.  but  not  to  land  ;  for 
the  things  must  agree  in  nature  and  tiuality.  3  Halk.  40.  I'lifctit. 
.'l/i/mdani,  and  see  Ploiod.  Com.  103.  b.  104.  b.  170.  Also  vide  Com. 
Dig.  (I  V.)  III.  .1/iltendant  and  jlfi/iuricnant . 

AQU.AGE,  aqnagium,  ijuasi  uijut  agitim,  i.  e.  tjuxduclus  and  ai/ux- 

,^angium.^  A  water-course.  In  some  instances  used  for  toll  paid  for 

water-carriage.    See  Eimgc. 

-•VRACE,  angl.  To  rase  or  erase,  from  the  French  arracher,  evel- 
Jere.  Ijtount. 

AR.\I10,  In  araho  conjurarr,  i,  c.  To  make  oath  in  the  church,  or 
some  other  holy  place  ;  for,  according  to  the  Jii/iiiarian  laws,  all  oaths 
were  made  in  the  church  upon  the  relicks  of  saints.  Sjtclm. 

ARATL\,  ."Arable  grounds.  Comrl. 

AR.Vl'RUM  TERR.1E,  As  much  land  as  can  be  tilled  with  one 
plough.  Aratura  lerrx  is  the  service  which  the  tenant  is  to  do  for  his 
lord  in  ploughing  his  land.    See  Arrum. 


120 


ARCHDEACON. 


ARBITRATION,  ARllITRATOR,  and  ARBITRAMENT.  Sec 
tit.  ^ward, 

ARCA  CYROGRAPHICA,  sive  cyngra/i/iormn  Judxorum.  This 
was  a  common  chest,  with  three  locks  and  keys,  kept  by  certain 
Christians  and  Jews,  wherein  all  the  contracts,  mortgages,  and  obli- 
gations belonging  to  tlie  Jews  were  kept,  to  prevent  fraud  ;  and  this 
by  order  of  Kinsj;  Kich.  I.    Hovcdnt'n  jlnnah,  //.  745. 

ARCHBISHOP,  arc/iie/ihco/ius.^  The  chief  of  the  clergy  in  his 
province.    See  lit.  Sis/io/in. 

.ARCHDEACON,  arcliidiacmun.']  Is  one  that  hath  ecclesiastical 
disiiily  and  jurisdiction  over  the  clergy  and  laity,  next  after  the  bishop, 
throughout  the  diocese,  or  in  some  part  of  it  only,  ^rvhdiaconn 
had  anciently  a  snpeiiiitcndant  power  over  all  the  parochial  clergy  in 
every  deanery  in  their  precincts  ;  they  being  the  chiefs  of  the  dea- 
cons ;  though  they  have  no  original  jurisdiction,  but  what  they  have 
got  is  from  ihc  bishop,  cither  by  prescription  or  composition  j 
and  Sir  Simon  Dcg-ff  tells  us,  that  it  appears  an  arc/idcaron  is  a  mere 
substitute  to  Ihc  bishop  ;  and  what  authority  he  hath  is  derived  Ironi 
him,  his  chief  oHicc  bciiij";  to  visit  and  inquire,  and  tpisn/to  nunciurr. 
Sec.  In  ancient  times  arclidrarims  were  employed  in  servile  duties  of 
collecting  and  distributing  alms  and  ofl'erings  ;  but  at  length,  by  a 
personal  attendance  on  the  bishops,  and  a  delegation  to  examine  and 
report  some  causes,  and  comTOissions  to  visit  the  remoter  parts  of  the 
<lioceses,  they  became,  as  it  wore,  overseers  of  the  church  ;  and,  by 
degrees,  advanced  into  considerable  dignity  and  power.  Lanfranc, 
archbishop  of  CanrerAunj,  was  the  first  prelate  in  Jinifland  who  insti- 
tuted an  archdeacon  in  his  diocese,  which  was  about  the  year  1075. 
And  an  archdracon  is  now  allowed  to  be  an  ordinary,  as  he  hath  a  part 
of  the  episcopal  power  lodged  with  him.  He  visits  his  jurisdiction 
once  cveiy  year:  and  he  hath  a  court  where  he  may  inflict  penance, 
suspend,  or  cxconununicate  persons,  prove  wills,  grant  administra- 
tions, and  hear  causes  ecclesiastical,  6ic.  subject  to  appeal  to  the 
bishop  of  the  diocese,  under  stat.  2+  Hni.  VIII.  c.  12.  It  is  one  part 
of  the  office  of  an  archdeacon,  to  examine  candidates  for  holy  oi'ders, 
and  to  induct  clerks  within  his  jurisdiction,  upon  receipt  of  the  bishop's 
mandate.    2  Cro.  556.    1  Lev.  193.     Wood's  Insl.  30. 

Archdeaconries  are  commonly  given  by  bishops,  who  do  therefore 
prefer  to  the  same  by  collation  :  but  if  an  archdeaconry  be  in  tlie  gift 
of  a  layman,  the  patron  doth  present  to  the  bishop,  who  institutes  in 
like  manner  as  to  another  benefice ;  and  then  the  dean  and  chapter  do 
induct  him,  that  is,  after  some  ceremonies,  place  him  in  a  stall  in  the 
cathedral  church  to  which  he  belongcth,  whereby  he  is  said  to  have  a 
place  in  the  choir.    H'als.  c.  15. 

Archdeacons,  by  stat.  13  and  14  Cor.  II.  c.  4.  are  to  read  the  Com- 
mon Prayer  and  declare  their  assent  thereunto,  as  otherpersons  admit- 
ted to  ecclesiastical  benefices ;  and  also  must  subscribe  the  same  be- 
foi'e  the  ordinary  ;  but  they  are  not  obliged,  by  stat.  13  Jiliz.  c,  12.  to 
subscribe  and  read  the  thirty-nine  articles  ;  for  although  an  arch- 
deaconry be  a  benefice  with  cure,  yet  it  is  not  such  a  benefice  with 
cure  as  seems  to  be  intended  by  thai  statute,  which  relates  only  to 
such  ben-";ficcs  with  cure  as  have  particular  churches  belonging  to 
them.  fVttin.  c.  15.  /Vnd  they  are  to  take  the  oaths  at  the  sessions, 
as  other  persons  (jualifyijig  for  offices. 

The  judge  of  the  archdcacoii's  court  (where  he  doth  preside  him- 
self) is. called  the  official.    M'ecrf's  /net.  30. 
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Where  Ihc  archdeacon  hath  a  peculiar  jurisdiction,'  he  is  totally  ex- 
emjji  rrotii  lite  power  of  ihe  I/ishop,  and  the  bishop  cannot  enter  therCj 
aiKi  hold  conn  ;  and  in  such  cav,  il"  the  parly  who  lives  within  the 
peculiar  be  sued  in  the  bishop's  court,  a  prohibiliun  shall  be  jp'anu 
cd  ;  lor  the  statute  intends  tliat  no  suit  sliall  be  /irr  sitllum  ;  but  if  the 
archdeacon  hath  not  a  peculiar,  tlien  the  bishop  and  ho  hare  a  con- 
currini  jurisdiclion,  and  the  parly  may  commence  his  suit  either  in 
tlio  archdeacon's  court  or  the  bishop's,  and  he  hath  election  to  choose 
which  he  piciuclh:  and  if  l:e  conniuncc  in  tlie  bishop's  courl,  no 
piohihitioi.  shall  he  (granted  ;  for  if  il  should,  it  would  confine  the 
bisliop'i  coui  t  to  determine  nothing  but  appeals,  and  render  il  incapa- 
ble of  liavlii;;  any  causes  originally  commenced  there.    Ld.  A'aym.  123. 

An  archdeacon  is  a  minisicrlal  oliiccr,  and  cannot  refuse  a  church- 
wardt  n  elected  by  the  parish.    licji!  t.  Murtin  like,  \A.  Kuijm.  lo8. 

ARCIIKRY,  A  service  of  keeping  a  bow,  for  the  use  of  the  lord 
to  delViiil  liis  castle.    Co.  Liu.  §  IS". 

ARCHES  COURT,  curia  de  urri/iuv.]  The  chief  and  most  an- 
cient consistory  courl  belonj^ing;  to  the  archbishop  of  Cuntfybury  for* 
the  debuting  of  spiritual  causes.  Il  is  so  called  from  the  church  in  Zon- 
e-'vn,  commonly  called  Si.  Marsj  Lc  Bow,  (da  Jrcubtts,)  M'lierc  it  was 
formerly  held  ;  which  church  is  named  Eow  Church  from  the  stce[*le 
which  is  r.iiscd  by  pillars,  built  urchwis:;  like  so  many  bent  bows. 

The  judge  of  this  court  is  styled  the  Dean  of  the  .Arches,  or  Of- 
ficial of  the  ./Irches  court ;  he  hath  extraordinary  jurisdiction  in  all 
ecclesiastical  causes,  except  what  belong  to  the  prerogative  court  ; 
also  all  manner  of  appeals  IVom  bishops  or  their  chancellors  or  com- 
missaries, deans  and  chapters,  archdeacons,  Sec.  first  or  last  are  direct- 
ed hither  :  he  hath  ordinaiy  jurisdiction  throughout  tlte  whole  pro- 
vince of  Ctmttrbunj,  m  case  of  appeals  ;  so  that  upon  any  appeal 
made,  he,  without  any  farther  examination  of  the  cause,  sends  out  his 
citation  to  the  appellee,  and  his  inhlbliion  to  the  judge  from  whom  the 
appeal  was  made.  Of  this,  see  more,  4  Inst.  3o7.  lint  he  cannot 
cite  any  person  out  of  the  diocese  of  another,  unless  it  be  on  appeal, 
&c.   Stat.  23  IJtu.  VIII.  c.  9. 

In  another  sense  the  dean  of  the  archrjt  has  a  pecidiar  jurlsdlctioiv 
of  thirteen  parishes  in  London,  called  a  deaneiy,  (being  exempt  from 
the  authority  of  the  bishop  of  London,)  of  which  the  parlsli  of  Bo'.^ 
is  the  principal.  The  persons  concerned  in  this  rent,  are  the  judge, 
advocates,  registers,  prociorii,  &c.  And  the  i'uuurlaiiun  of  a  suit  in 
these  courts,  is  a  citation  for  the  defendant  to  appear  ;  then  the  liliel 
is  exhibited,  which  contains  the  action,  to  which  the  defendant  must 
answer  ;  whereupon  the  suit  is  contesteci,  proofs  are  pi-oduccd,  and 
the  cause  determined  by  the  judge,  upon  l.earing  the  advocates  on  the 
law  aiid  fact ;  when  follows  the  sentence  or  decree  thereupon. 

This  court,  as  also  the  courl  of  peculiars,  the  admiralty  court,  the 
prerogative  court,  and  ihe  court  of  delegates,  (lor  the  most  pari,)  is 
now  held  in  the  hall  belonging  to  the  college  of  Civilians,  commonly 
trailed  Doctors  Commons.    /'Yoj/.  21. 

I'rom  this  court  the  appeal  Is  to  the  king  in  chancery  ;  by  stat,  2j 
J/en.  VIlI.  c.  19. 

.\RCH1VES,  arcluva,  from  area,  a  chest.]  The  Rolls,  or  any  place 
where  ancient  records,  charters  and  evidence's,  belonging  to  tho 
crown  and  kingdom,  arc  kepi  ;  also  the  Chancery,  JCcchci/ucr-oJ/icc, 
Sec.  And  it  hath  been  sometimes  used  for  repositories  hi  libraries, 
il  is  used  in  sommon  speech  for  the  records  themselves. 
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ARENTAKE,  To  rent  oiu,  or  lei  at  a  certain  rent.  Contuctud. 

AkERlESaiENT,  Sui prise,  affriglHTiicnl.  To  ihc  great  artrks. 
rneni  and  n,!' nii'iniir-nl  of  tlic  cominoii  law.    Rat.  Pari.  21  111. 

ARGENTUM  ALBUM,  Silver  coin,  or  pieces  of  bullion,  that 
ancientiv  p.sssocl  for  iiioiicy.    Sec  .fllha  Firma. 

ARUi'.NTUM  God's  money;  i.e.  money  given  in  earnest 

upon  (he  makiiip;  of  aiiy  burgain  ;  hence  comes  artrs,  earnest. 

.-M?G1I.,  or  ARGOLL,  Clay,  lime,  ami  sometimes  gravel  ;  also  the 
Ues  (il  wine,  gi'.licred  to  a  certain  baldness.    Lu'.o  t'r.  Did. 

ARGUMLNTOSUS,  iugmiouiy  mentioned  by  our  historiaa  Meu- 
brig-' nfii  '^t  lih.  1.  c.  14. 

ARIERBAN,  The  edict  of  the  ancient  French  and  Grrman  kings, 
U.C.  commar.ding  all  their  tenants  to  come  into  the  army  ;  if  they  re- 
fuse, then  to  Be  deprived  of  their  estates.  Sec  Sficlm.  ill  v.  Ariban- 
vtinu  &e. 

ARIETUM  LEV'ATIO,  An  old  sportive  exercise,  supposed  to  be 
the  same  with  running  at  the  i/uituuin.  See  Siewm^n  ^iliakb/iearc, 
tdil.  1793,  %")t.  6.  /I.  27.  17S. 

ARMA  DARE,  To  dub  or  make  a  knight.  Armafa/«TC,  or  suaci- 
prre,  to  be  made  a  knight.  Kninci'a  Faroc/i.  .^nllq.  /i.  288.  IVat- 
sinffham,  //.  507.  The  word  anna,  in  these  places,  signifies  only  a 
sword  ;  but  sometimes  a  knight  was  made  by  giving  him  the  whole 
armour.    Ordi  ncus  I'iialis,  lib.  8.  de  Hvnricv,  fccc. 

ARMA  I-IBEHA,  A  swoi-d  and  a  lance  which  were  usually  given 
to  a  servant  when  he  was  made  free.    -Lf^g.  IVilt.  cufi.  65. 

ARM.\  MOLTJTA,  Sharp  weapons  that  cnl,  opposed  to  such  as 
arc  blunt,  which  only  break  or  bruise.  Brad.  lib.  3.  They  arc  called 
i*  arma  rttioti/a  by  Flefa,  lib.  1.  f.  53.  /lar.  6. 

ARMA  RE^XRSATA,  A  punishment  when  a  man  was  convicted 
of  treason  or  felony  ;  thus  our  historian  JCnigli/oti,  speaking  of  JfugA 
S/ii  jict'r,  tells  us,  Frimo  •vrditcrunt  cum  una  vcttimeiuo  cum  armis  auis 
reversalis.    Z,ib.  3.  //-  2546. 

AI^MARIA.  Vide  Mmaria. 

ARMIGER,  Esr/uire.  A  title  of  dignity  belonging  to  such  gentle- 
men as  bear  arms-;  and  these  arc  either  by  curteiiij,  as  sons  of  noble- 
men, eldest  sons  of  knights,  Stc.  Or  by  creation,  such  as  the  king's 
servants,  SiC.  The  word  armigcr  has  been  also  applied  to  the  higher 
servants  in  convents.  Faroch.  Antiq,  376.  See  tit.  Jitguire,  and 
S/itlmaii  in  v. 

ARMISCARA,  Is  a  sort  of  punishment  decreed  or  imposed  on  an 
ofreiiflcr  by  the  judge.  Molnm/i.  lit.  3.  /;.  97.  IValsiiigtiam,  430. 
At  first  it  was  to  carry  a  saddle  at  his  back,  in  token  of  subjection. 
ISraw'iton  says,  that,  in  the  year  1176,  the  king  of  the  Scoiis  promised 
King  H'  U.  l\.  at  York,  iMncram  ct  scllam  suam  super  attare  Sancli 
Pcu  i  att  'perfiemtm  kvjuii  mbjcclionia  mcmoriam  offerre.  See  Sjielm. 
in  v. 

AUMORI.U.  BEARINGS.  By  various  acts,  38  Geo.  III.  c.  53.  39 
Geo.  111.  c.  is.  41  (rV'j.  in.  (U.  K.)  r.  69.  43  Geo.  111.  c.  161.  the  last 
of  which  oiily  is  at  present  in  force,  a  duty  (now  under  the  manage- 
ment of  commitsioners  of  taxes)  is  imposed  on  armorial  bearings, 
whether  borne  on  plate  or  cai-riagcs,  &c. 

ARiMOUR  and  ARMS,  In  the  understanding  of  law,  are  extended 
to  any  thing  that  a  man  wears  for  his  defence,  or  takes  into  liis  hands, 
or  useth  in  anger,  to  strike  or  cast  at  another.  Crcm/i.  Just.  65.  j^rms 
■d^e.  also  what  we  call  in  Latin  imignia,  ensigns  of  honour  ;  as  to  the 
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oris;inaI  of  u  liicli,  il  was  to  disliiitjuish  commanders  in  war  ;  for  llic 
ancient  defensive  armour  hcm^  a  eoui  of  mail,  kc.  whicli  covered  tlic 
l)evsoni>,  ihcy  could  i-.ol  Ue  distinj^uished,  ;ind  therefore  a  l  er.uiii  l)adK« 
was  painted  on  their  shields,  which  was  culled  «j'«i.v  ;  1>«1  not  tiiwin 
licrcditaiy  in  families  till  the  time  of  Kini;  Hic/i.  1.  on  his  expcdiuon 
to  regain  Ji  rumlm  from  the  Turku  ;  anci,  hcsides  siiieltix  with  arnii. 
they  had  a  silk  coat  drawn  over  their  wnv.ur,  and  [ifierxrards  a  stiff 
coat,  on  Avhich  their  armt  were  painted  all  over,  now  the  bcrald'&  coat 
of  arms.    &!d.  '^52. 

By  Stat.  13  liic/i.  11.  si.  I.  r.  2.  tlic  constahle  (Lord  H\;;h  Consta- 
hle)  shall  have  cognisance  of  contracts  toncliiiij^  deeds  of  arms  done 
out  of  the  realm  :  but  it  seems  lie  cani-ot  punish  for  painting  coals  of 
arms,  &c.  See  2  JlawA:  P.  C.  c.  4.  §  5 — 3.  and  this  Diet.  lit.  Con- 
tlable. 

By  the  common  law  it  is  an  offence  for  persons  to  RO  or  ride  tirwd 
with  danj^crous  and  unusual  weapons  :  hut  ijCHtlcnien  may  wear  com- 
mon armowr,  accordint^  to  their  quality,  *^c.    3  fust.  160. 

By  Stat.  7  JCiht'.  I.  m.  1.  the  kin!»  may  prohibit  force  of  arms,  and 
punish  oflenders  according  to  law  ;  and  herein  every  subject  is  bound 
to  be  aiding.  .\nd  by  stat.  2  yCrfoi.  III.  c.  3.  enforeed  by  stats.  7  Jiii-/i. 
II.  f.  13.  and  20  Hic/i.  II.  c.  I.  none  shall  come  with  force  and  arms 
before  the  king's  justices,  nor  ride,  nor  go  armed  in  alfray  of  the 
peace,  on  pain  to  forfeit  their  nmioiir,  and  suffer  imprisonnn  i.l,  Sic. 

Under  tliese  st.ilutis  none  may  weai'  (ujiusual)  armour  publicly,  up- 
on pn  tcnce  of  protecting  his  firrson  ;  but  a  man  may  assemble  bis 
ncii;libours  to  protect  his /«<«»<■  without  transgressing  the  act.  I  lln'xk. 
1'.  C.  267.  But  no  wearing  of  arms  is  within  the  statute  unless  they 
are  such  as  teri  ify  ;  therefore  the  weaiKins  of  fashion,  as  swords,  S:r. 
or  privy  coats  of  mail,  muu  he  worn.  Id.  id.  .\:\d  one  may  arm  lo 
suppress  riots  or  dangerous  insurrections.    /(/.  268. 

By  the  Bill  of  Kights,  I  Win.  13  M.  slaL  2.  c.  2.  il  is  declared,  that 

tile  subjects  which  are  Protestants,  may  have  arms  for  their  defence 
suitable  lo  their  conditions,  as  allowed  by  law."  Sec  stat.  33  Hen. 
VIII.  r.  6.  and  tit.  Cumi-  and  Constable  III.  2. 

Embezzling  the  king's  armour  felony  ;  stat.  31  EUz.  c.  i.  Armour 
may  be  exported,  unless  prohibited  by  proclamation  ;  slat.  12  Car. 
II.  £•.  4.    In)i)oriing  arms  or  ammunition  prohibiicd  ;  1  Juc.  II.  r.  H. 

AKNALUIA,  arnoldia.  A  disease  ilial  makes  the  hair  fall  off  like 
the  uf'j/iecia.  or  like  a  distemper  in  foxes.    lio^.  iloved:ni,  ji.  693. 

ARNALI.'V,  arable  grounds.  This  word  is  incnlioned  in  Vi^mesdat/y 
tit.  Jissr.r. 

ARO.\I.\TAUIUS,  Lalin.~\  A  word  often  used  foj*  a  grocer,  but  held 
not  good  in  law  proceedings.    1  f'rnt.  142. 

AUPEN,  or  Jlr/ieni,  An  aci-e  or  furlong  of  ground  :  and  accordinix 
to  the  old  I'rench  account  in  Domesday-book,  100  perches  inukc  an 
ar/ient.  The  most  ordinary  acre,  called  Carpent  de  France,  is  ojie 
hundred  perches  square  :  but  some  account  il  but  half  an  acre. 

ARPENTATOR,  .\  measurer  or  surveyor  of  land. 

ARQUEBLTSS,  Fr.  .'/ryuebuse.]  .\  short  hand-gun,  a  caiiver,  or 
pistol ;  mcnlioned  in  some  of  our  ancient  slalules.    Laiv  F'r.  Diet. 

ARRACK.  A  duly  and  excise  is  payable  for  arrar/t  imported  from 
the  lius!  Indies.    See  til.  .\avi!^atioit  .dcts. 

ARRAIATIO  PEDITUM,'ls  used  in  Pat.  1.  Rdw.  II.  for  Ihe  ar- 
racing  of  foot  soidicrs. 

ARRAIERS,  Arraiatores.~\  Such  officers  as  had  the  care  of  the  soi- 
tUers'  armour,  and  whose  business  il  was  to  see  them  duly  accoiiircc'. 
di  several  reigns,  commissioners  have  been  appointed  for  this  jiurposc. 
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AUl?  ATGN,  from  the  Fr.  arranger^  To  set  a  tliiii!;  in  order ;  hath 
the  same  significaiion  in  law:  but  the  true  derivatio..  is  from  the /'"'vncA 
arratJiOimcft  i.  c.  cd  raiionrm  /ionerc]  To  call  a  nmn  to  answer  in  form 
of  law.  A  prisoner  is  arraipirrl,  when  lie  is  inclictetl  an<l  brouijht  to 
tri.)l  ;  and  to  <irrai\'n  a  writ  of  assise,  is  to  cause  the  denijnd  ml  to  be 
called  to  make  the  plaint,  in  such  manner  as  the  tenant  may  he  obliged 
lo  answer.  Co.  Lii.  262.  But  no  man  is  pi-opcrly  urniianed  but  at  the 
suit  of  the  king,  upon  an  indictment  foinid  agaii-.st  him,  or  other  re- 
cord wherewith  lie  is  to  be  charged  ;  and  tliis  ar'nii^iiwt  tii  is  to  take 
care  that  the  prisoner  do  appear  to  be  tried  and  hold  up  his  h;  tid  at  the 
bar,  for  the  certainty  <,f  the  person,  and  plead  a  sutKcient  plea  lo  the 
indictment.    Cu.  Lit.  262,  263. 

The  prisonei-  is  to  hold  up  his  hand  only  in  treason  and  felony  ;  but 
this  is  merely  a  i:t  rcmo;iy  :  if  he  owns  that  he  is  the  per.son,  it  is  siif- 
fici^Mil  uiilioiii  ii  ;  and  then  upon  his  iirroignmrTil  his  fetters  are  to  be 
tfikfu  ..fV;  and  lu-  is  to  be  treated  with  all  the  humanity  imaginable. 
J  .3  Just.  33.    A  peer  need  not  hold  up  his  hand.    4  St. 

i  ,',08. 

i  ris i  iu  i  s  arc  now  generally  tried  in  their  irons,  bccaiisc  taking 
themofl"  is  usually  attended  wiih  great  pain  and  trouble. 

.\n  attainder  of  high  ti*easoii  has  been  reversed  for  the  omission  of  an 
arraigimicnt.  2  Hawk.  P.  C.  43S.  which  see  for  further  matter  as  to 
.drraitpiinrnt. 

If  in  action  of  slander  for  calling  one  thief,  the  defendant  justifies 
that  the  plaintifT  stole  goods,  ar.d  issue  is  thereon  taken  :  if  it  be  found 
for  the  defendant  iii  B.  H.  and  for  felony  in  the  same  county  where  the 
yourt  sits,  or  before  justices  of  assise,  &c.  he  shall  be  forthwith  ar- 
raigned upon  this  verdict  of  twelve  men,  as  on  an  indictment.  2  Halc't 
//ist.  p.  C.  151. 

The  pleas  upon  ari'ttignmnt arc  either  the  general  issuer  not-gnilty  s 
pica  in  abatement,  or  in  bar ;  and  the  prisoner  may  demur  to  the  in- 
dicirnent :  he  may  also  confess  the  fact ;  but  then  the  court  has  nothing 
raorc  to  do  than  to  proceed  lo  judgment  against  him. 

Vor  the  solemnity  of  the  ayj'ai^nment  and  trial  of  a  prisoner,  see  Dait. 
c/mft.  18.5.  /I.  515. 

.\RU.\Y,  arrai,a  sive  arraittmenlumT\  An  old  Prrnc/i  word,  signi- 
i  ying  the  ranking  or  selling  forth  of  a  jury  of  men  impanelled  upon  a 
cause.  And  when  we  say  to  arrarj  a  panel,  that  is,  to  set  forth  the 
men  impanelled  one  by  anotlier.  A*.  /?.  157.  To  rhallcnt^v  the  ar- 
ray oi  tlie  panel,  is  at  once  to  except  against  all  the  persons  arrayed 
or  impanelled,  in  respect  of  partiality,  he.  Co.  Lit.  156.  If  the  shcriflf 
be  of  alVmity  to  either  of  the  parties  ;  or  if  any  one  or  more  of  the  ju- 
rors are  relurnctl  at  the  iiominalion  of  cither  pi^rty  ;  or  for  any  other 
partiality  ;  the  array  shall  be  tjua.thrd.  The  word  array  also  relates, 
in  a  particular  manner,  to  military  order,  as  to  conduct  pcr.sons  armed, 
Sic.    Ulat.  LI  and  14  Cur.  II.  ca/i.  3. 

ARR1J.\RAGES,  arrera^ia,  from  the  French  arrierr,  reira,  behind.] 
Money  unpaid  at  the  due  time,  as  rent  behind  ;  the  remainder  due 
on  account ;  or  a  sum  of  money  remaining  in  the  hands  of  an  account- 
ant. 

ARRECTATUS,  One  suspected  of  any  crime.  Offic.  Coronal.  S/,elm. 
(jhnn. 

ARRECTED,  Reckoned,  considered.    1  Insi.  173.  b.  and  n. 
ARRENATUS,  Arraigned,  accused.    Sot.  Pari.  21  Jid:i:.  1. 
ARRENTATION,  from  the  Spanish  arrendar,  ad  errliim,  reilt/ilum 
ii.'iuttcre^    The  lir.ensnig  the  owner  of  lai;ds  in  the  forest,  to  enclose 
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hcwi  with  a  low  hedge  ami  small  ditch,  according  to  the  assise  of  the 
forest,  luidcr  u  ycuiiy  rent :  aax^ing^  ihr  arrciituiirjns  is  s»ivititj  a  power 
to  give  such  licenses.    Ordin.  J-'uresia^  34  Juhv.  I.  slut.  5. 

ARREST,  urn-ittum^  from  the  Fr.  nrreirr.,  to  stop,  or  stay.]  A 
restraint  of  a  man's  person,  obliging  liiiii  to  be  obedient  to  the  law  : 
and  it  is  deti.icd  to  be  the  execution  of  the  command  of  some  court 
of  recorder  officer  of  justice.  An  arrest  is  the  beginning  of  imprison- 
ment, where  a  man  is  first  taken,  and  restrained  of  his  liberty,  by 
power  or  colour  of  u  lawful  warrant :  also  it  signifies  the  decree  of  a 
court,  by  which  a  person  is  um-atcd.    2  67;'/;.  yJbr.  299. 

AuRESTs  arc  eithtr  in  civil  or  criminal  ca.^rit. 

An  arrest  in  a  cix'it  cau.\<-  is  defined  to  be  liie  apprehending  or  re- 
straining one's  person  by  process  in  execution  of  the  command  of 
sonic  court,  or  ofikers  of  justice.    H'ood't  Jiui.  575.  " 

There  are  several  sl.;tutes,  securing  the  lilierty  of  the  subject, 
against  unhiwful  arrests  and  suits.  See  Magna  C/iarta,  c.  29.  3  Jidw. 
I.  c.  35.  and  see  tit.  Jlarraior. 

Some  persons  are  also  privileged  from  arrests,  tix.  peers  of  the 
realm,  members  of  parliament,  peeresses  by  birth,  1  lnnl.  131.  2 
Insl.  50.  4  Baron'^  Abr.  228.)  peers  of  Scotland,  (2  Utra.  990.)  n 
peeress  by  marriage,  (Co.  Lit.  16.  6  Co.  53.  lixjfr,  79.)  members  of 
convocation  actually  attending  thereon,  (stat.  8  luii.  VI.  r.  1.)  bishops, 
ambassadors,  or  the  domestic  seiVant  of  an  amiiassador,  rcailtj  ami 
bma  fide  in  tlia'  ca/iarilu.  (.Stat.  7  .Inn.  c.  12.  3  WiU.  32.  2  Str.  797. 
2  Ld.  Uat/m.  1524.  4  Burr.  2016,  2017.  3  Hurr.  1676.)  the  king's  ser- 
vants, (1  Kaym.  152.  8  Mod.  12.)  marshal,  warden  of  the  I'lrrt-,  (1 
K<;i^.  65.)  clerks,  attorneys,  and  all  other  persons  attending  the  courts 
of  justice,  (4  Inst.  72.  2  Inst.  551.  12  Mod.  1C3.)  clergymen  piM'form- 
ing  divine  service,  and  not  merely  staying  in  the  church  witii  a  fraud- 
ulent design,  (stats.  50  Kd:<;.  III.  c.  5.  1  Kirh.  II.  c.  15.)  suitors,  {  Uro. 
.Pr/wV.  57.)  witnesses  subpoenaed,  and  other  persons  necessarily  attend- 
ing any  court  of  record  upon  business.  (Sir  T.  Kaym.  101.  I  Vent.  I  I. 
liutrs  in  Chan.  217.  3  Iiisl.  Ml.)  A  bankrupt  coming  to  surrender, 
or  within  forty-two  days  after  his  surrerider,  {stat.  5  Geo.  U.  c.  30.  §  5. 
and  see  Crj'tvfi.  l5o.  but  not  an  extent  at  the  suit  of  the  crown.  2  lit, 
Re/t.  1142.)  witnesses  properly  summone<I  before  commissioners  of 
Ijaiikriipt,  or  other  commissioners  under  the  great  seal,  (1  jitt,  54.) 
but  not  creditors  coming  to  prove  their  debts,  (4  Term  Nr/i.  377.) 
heirs,  executors,  or  administrators,  W.  jW.  1654.  except  on  personal 
contracts  by  themselves,  (I  Term  /•'./i.  7lf>./  or  in  cases  of  dnaslavit, 
(1  Satk.  98.)  sailor  or  volunteer  soldier  :  unless  the  debt  is  tv.enty 
pounds.)  Stat.  1  (ler,.  It.  c.  \  i.  §  15.  31  Geo.  III.  c.  13.  §  65.  See 
Barnes,  114.  1  Str.  2.  7.  1  Blarlt.  Jir/i.  29,  30.  Ofiicei-s  of  courts 
are  allowed  these  privileges  only  where  they  sue  or  arc  sued  in  their 
own  tight  i  not  if  as  executors  or  administrators,  nor  in  joint  actions. 
Nob.  \77.  Dyer,  24./:.  150.  2  Sid.  157.  /.n'lA.  199.  Godb.  10.  2  Roll. 
Mr.  274.  See  3  Comm.  c.  19.  fi.  289.  that  no  arrests  can  bo  made  in 
the  king's  presence,  &c. 

But  this  privilege  does  not  extend  to  Iris/i  or  other  fortign  fleers, 
(2  Inst.  4.S.  3  Insl.  70.)  or  to  fieerceses  by  marriafir,  if  ihey  after- 
wards intermarry  with  commoners.  Co.  IM.  16.  2  /n*<.  SO.  7  Co. 
15,  16. 

."Vnd  though  the  sen-ants  of  /irers  necessa'ily  emldvied  abrut  iheir 
persons  and  estates,  could  not  formerly  be  arrested  ;  (2  Sir.  1065.  I 
Wilt.  278.)  yet  this  privilege  seems  to  have  been  la»en  away  by  the 
stat  10  Geo.  III.  c.  50.  %  2. 
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Memiera  of  corfloraliona  aggrrgaic,  aud  hundrcUom,  not  being  liable 
to  a  ca/iiass  cannot  be  ancstcd  in  ilicir  corporate  capacity,  or  on  the 
stuluUs  of  hue  aud  cry,  &c.  Bra.  lit.  Cw/t.  43.  3  JCri.  126,  127. 
Cov|):jrations  must  be  iiradc  to  appear  by  disirmgua.  J'iitth.  353i  & 
Stilk.  48. 

In  im  action  against  husband  and  w/r,  the  husband  alone  is  liable  to 
be  arrested,  and  shall  not  bo  discharijtd  until  he  have  put  in  bail  for 
hiins(;!f  and  witc;  I  fnii.  4-9.  I  Med.  S.  and  if  she  is  arrested,  she 
sliall  be  dischai|;cd  on  coramou  bail.  1  Term  Jii/i.  486.  1  fialk.  1 13. 
Sec  tit.  Baii. 

.\  clerk  of  the  court  ought  not  to  be  arresitit  for  any  thing;  which  is 
not  criminal,  because  he  is  supposed  to  be  always  present  in  court  to 
ajisn  cr  the  pUintifi'.  I  Lill.  94.  .\rrests  are  not  to  be  made  within 
the  libei  iy  of  the  kind's  pJacc  :  nor  may  the  king's  serraits  be  ar- 
rexi.d  in  any  place  williuut  notice  first  given  to  the  lord  chamberlain, 
that  he  remove  them,  or  raalte  tlicm  pay  their  debts.  Vidr  lit.  .flm- 
basaddor. 

There  is  this  difference  between  arrests  in  civil  and  criminal  cases  j 
that  none  ^lu  'l  l;-.-  ;.i  r'-ste(;  for  debt,  trespass,  Sec.  or  olher  cause  of 
actio!!.  I  a  precept  or  connnandnient  out  of  some  court : 

bullu!  ur  breuch  of  the  peace,  any  man  may  arrest 

■without  v..!i  ..111  c/;  ji:  .  ccpt.    Tcrma  dr  I.fij,  54. 

The  abuses  of  gaolers'  and  shcrifls'  officers  towards  their  prisoners, 
are  well  restrained  and  ijuarded  against  by  stat.  52  Un.  II.  c.  28.  the 
chief  provisions  of  wliich  are,  that  an  otiiccr  shall  not  carry  his  pri- 
sur  er  to  uny  tavern,  Sec.  without  his  consent,  nor  charge  him  for  any 
lii;uor  but  such  as  he  shall  freely  call  for,  nor  demand  for  caption  or 
attend. .i.te  ^.iiy  i.;her  than  his  lei^,;!  fee,  nor  exact  any  gratuiiy-moncy, 
nor  carry  Iiis  [u  iaoncr  to  gaol  within  twcntj  -four  hours  after  his  arrest, 
unless  the  prisoner  refuses  to  ^o  to  sonie  safe  house  (except  las  own) 
of  /lis  o7t»i  c/iorjuing.  Nor  shall  any  officer  lake  for  the  diet,  lodging 
or  expenses  of  his  prisoner  more  than  shall  he  allowed  by  an  order  of 
sessions.  liiiilifls  to  s^ow  a  copy  of  the  act  to  prisoners,,  and  to  per- 
mit perusal  thereof ;  and  the  prisoner  to  send  for  his  own  victuals, 
bedding,  SiC. 

SheriHs  and  their  officers  to  take  no  reward  for  doing  their  office 
but  i-.ccording  to  law.  Slats.  3  A'rfw.  I.  c.  26.  20  Edrj.  III.  r.  6.  I 
Nen.  IV.  c.  11.    Co.  J.il.  368.    23  /Aji.  VI.  c.  9.    Ploiitd.  463. 

The  fees  now  allowed  by  the  Master  for  arrests  on  mesne  process 
in  town  ai-c  10*.  6d.  on  capias,  bill,  latitat,  &c.  and  1  guinea  if  by 
original,  and  also  in  the  country  1  guinea,  and  \s.  per  mile.  Jin/tfy*s 
S/irriff,  122. 

By  Stat.  29  Cor.  II.  r.  7.  no  writ,  process,  wan-ant,  Stc.  (except  in 
cases  of  treason,  felony,  or  for  brcacli  of  the  peace,)  shall  be  served  on 
a  Sunday  ;  on  pain  that  the  person  serving  tliem  shall  be  liable  to  the 
suit  of  the  party  grieved,  and  answer  danrages,  as  if  llic  same  had 
been  ilonc  without  writ :  an  action  of  false  imprisonment  lies  for  ar- 
rest on  a  Sunda'j,  and  ihc  arrest  is  void.  1  Hall;.  iS.  A  defendant 
was  arrested  on  a  Sundwi  by  a  writ  out  of  the  Alanlialsia  ;  and  the 
court  of  B.  li.  being  moved  to  discharge  him,  it  was  denied  ;  and  he 
was  directed  to  bring  action  of  false  imprisonment.  5  AJod.  Jii/i.  95. 
The  defendant  being  taken  upon  a  Sunday^  without  any  wan-ant,  and 
locked  up  all  that  day  ;  on  Monday  morning  a  writ  was  got  against 
him,  by  which  he  was  arrested  ;  it  was  ruled,  that  he  might  have  an 
action  of  false  imprisonment,  and  that  an  attachment  should  go  ag.dnst 
those  who  took  him  on  the  Sunday.  Moii.  Cos.  96.    Attachments  have 
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I>een  often  granted  against  bailiffs  for  malcin!»  arrests  on  Siinrltiy  :  h\xl 
aflidavit  is  usually  iniitlc,  that  llic  party  mitjht  he  taken  upon  another 
(lay.  1  MwL  56.  A  person  muy  he  retaken  on  a  Sititday^  wiicre  ar- 
rested tlic  day  before,  Etc.  ATort.  (  its.  231.  And  :i  man  may  bo  taken 
on  a  &uiitt'ay  on  an  escape  warrant :  or  on  fresh  pursuit  ^vhen  taken 
the  day  before.  2  Ld.  liayiii.  1028.  2  Halk.  626.  wheti  he  goes  at 
large  out  ol'  the  rules  of  the  Kinifti  Ucjtc/i  or  Juicer  prison,  Sec.  Stat. 
5  ^nn.  c.  9.  Also  bail  may  take  the  principal  on  a  ^tmdayy  and  con- 
fine him  till  Montlmj,  and  then  render  hini.  I  .'Uk.  239.  6  Jl/ot/.  231. 
A  party  cannot  be  arrested  on  a  Sundaii  on  an  attachment  for  non-per- 
I'orniancc  of  an  award,  it  being  only  in  the  nature  of  a  civil  execution. 
1  T,  rm  Hell.  266.  denies  1  Jtk.  581. 

By  stats.  12  Qio.  I.  c.  29.  and  5  G'ro.  II.  c.  27.  both  made  perpetual 
by  Stat.  21  Geo.  II.  c.  3.  no  person  can  be  arrested,  or  held  to  bail, 
on  a  writ  sued  out  of  the  eu/icrior  courts,  unless  the  cause  of  action 
be  10/.  or  upAvards. 

Uy  37  GVt/.III.  c.  45.  (for  the  restraining  of  payments  in  cash  by  the 
bank  of  jKngtajnt,  and  amended  by  43  Gro.  III.  c.  18.  and  contiinrcd  iiv 
force  during  the  war,)  no  person  to  be  held  to  special  bail,  iinloss  af- 
fidavit required  to  be  made  by  12  Gvo.  I.  r.  29.  also  add  tli.a  tlit  rc  had 
been  no  ofier  to  pay  in  bank  notes,  or  pailiy  in  nol^^,  ai.d  jiai-ily  in 
cash  ;  otherwise  proceedings  to  be  had  as  if  no  affidavit  Ivad  been  niada 
to  hold  to  special  bail. 

By  43  G'/  o.  III.  c.  46.  for  the  more  elTeetuai  prevention  of  frivolous 
and  vexatious  arrests,  &c.  the  plaiiitiB'  shall  not  be  entitled  to  costs, 
if  he  does  not  recover  the  amount  of  the  sum  for  which  defendant 
was  held  to  bail,  8tc.  §  3.  Nor  to  costs  on  action  on  the  judgment,  §  4. 
The  defendant  may  justify  bail  in  vacation,  §  6. 

See  43  Geo.  III.  c.  53.  for  rendering  process  in  the  courts  of  /ri»- 
Innd  more  beneficial,  and  to  prevent  vexatious  and  frivolous  arrests, 
Sec.  there. 

And  now  by  stat.  19  Gro.  III.  c.  70.  no  person  can  be  arrested  or 
held  to  bail  upon  process  out  of  any  injmor  court  for  less  than  10/. 
but  procccdirigs  are  to  be  had  in  inferior  courts  according  to  the  di- 
rections of  12  Geo.  I.  c.  29.  extende<l  by  19  Geo.  III.  to  debts  under 
10/.    See  also  38  Ciea.  111.  c.  1. 

By  §  3.  of  19  Gio.  HI.  c.  70.  so  much  of  all  acts  of  parliament  for 
the  recovery  of  debts  within  ccnain  districts,  as  gives  power  to  arrest 
debtors  for  less  than  10/.  is  repealed.  And  by  §  4.  v.hen  final  judg- 
ment is  obtained  in  such  suits,  and  defendant  cannot  bo  found  within 
the  jurisdiction,  tlie  superior  courts  may  issue  execution. 

By  stat.  1 1  and  12  (I'm.  III.  e.  9.  no  person  is  to  be  held  to  bail  in 
il'aien  on  process  out  of  the  courts  at  U'esl7mnster  for  less  than  20/. 

In  trover  the  defendant  may  be  held  to  bail  of  course.  2  Sir.  1 122. 
CoTvJt.  529.  For  this  is  more  an  action  of  property  than  a  tort.  I  li'lli'. 
23. 

In  an  action  of  debt  on  a  judgment,  whetlicr  after  verdict  or  by  de- 
fault, defendant  cannot  be  arrested  if  he  was  previously  held  to  bail 
in  the  original  action.    Say.  160. 

It  is  now  settled  both  in  K.  B.  and  C.  P.  Ihct  a  d  fcnt!ant  may  be 
arrested  in  an  action  on  a  judgment  for  10/.  ^  and  costs, 

though  the  original  debt  alone  were  under  10/.  ,  ;/;.  570.  on 

the  authority  of  2  Black.  Hefi.  1274.  (though  it  had  Lecn  otherwise 
ruled  in  A".  .8.  3  Burr.  1339.  4  ifiirr.  21 17.  .-i  £taT.  2560.  Conii. 
12s. 
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Bail  cannol  be  luitl  in  an  aciion  on  the  second  judgment,  where  baul 
has  been  ijivcii  on  llie  lirst.    2  Sir.  782. 

Jn  what  cusi  s  special  bail  shall  be  required.   See  tit.  Bail. 

Foimerly  one  gnat  obstruction  to  public  justice,  civil  as  well  as 
criminal,  was  ihc  number  of  privileged  places,  such  as  the  Mint.,  Sa- 
c.  uiidi  r  pretri.ce  of  their  being  ancient  palaces  ;  but  these  sanc- 
tuaries for  iriiriiiily  ai  e  now  abolislicd,  and  the  opposing  any  process 
therein  is  made  highly  penal  by  Stat.  8  and  9  li'm.  111.  c.  27.  §  15.  9 
Oca.  I.  r.  28.  ^  1.  and  11  Geo.  1.  r.  22.  by  which  persons  opposing  the 
execution  of  the  process,  or  abusing  the  officer,  if  he  receives  any- 
bodily  hurt,  arc  dccUyed  guilty  of  feiony.    See  tit.  Priviligid  Places. 

When  a  person  is  apprchcT.ded  for  debt,  Ssc.  he  is  said  to  be  ar- 
rested :  and  writs  express  acres;  by  two  several  words,  cafiias  and  at- 
ta'cAia^,  to  take  and  catch  hold  of  a  man  ;  for  an  oBicer  must  actually 
lay  hold  of  a  jxii  son,  besides  saying  he  arrests  him,  or  it  will  be  no 
lawful  arrest.  1  till.  ./Ihr.  95.  If  a  bailifl'  be  kept  oft'  from  making 
an  arrest,  he  shall  have  an  action  of  assault :  and  where  the  person 
arrested  makes  resistance,  or  assaults  the  bailiB*,  he  may  justify  beat- 
ing of  him.  If  a  bailift'  tuuchcn  a  man,  which  is  an  arrest,  and  he 
makes  his  escape,  it  is  a  rcscous,  and  attachment  may  be  had  against 
him.  1  Stt/I:.  7s).  If  abailifl"  Lys  hold  of  one  by  the  hancl,pvhom  he 
lud  a  warrant  to  arrest,)  as  he  holds  it  out  at  tlie  wir.dow,  tliis  is  such 
a  L.king  of  him,  that  tlic  bailiST  nr.iy  justify  llic  breaking  open  of  the 
house  to  carry  him  away.    I  I'enr.  .>06. 

When  a  pei-son  has  committed  treason  or  felony,  &c.  doors  may  be 
broke  open  to  arrest  the  oll'ender  ;  but  not  in  civil  cases,  except  it  be 
in  pursuit  of  one  arrested  :  or  where  a  house  is  recovered  oy  real 
action,  f>r  in  ejectment,  to  deliver  possession  to  the  person  recovering. 
I'lavjd.  i  Hr/i.  91.  Action  of  trespass,  Kc.  lies  for  breaking  open  a 
house  to  make  arrest  in  a  civil  action.  Mud.  Cos.  105.  But  if  it  ap- 
pears a  baiiiSV  found  an  outer  door,  kc.  open,  he  may  open  llie  inner 
door  to  make  an  arrest.    Contb.  327. 

In  the  case  of  -Lee  \,  General  Gansel,  the  court  of  Jung*it  Bench  de- 
termined, that  the  chamber  door  of  a  lodger  is  not  to  be  considered  as 
his  iiuter  door ;  but  that  tlie  street  iloor  beitig  open,  the  ofiicers  had  a 
right  to  foi-ce  open  the  chamber  door,  the  defendant  being  in  the  room 
and  refusing  to  open  it.    Cuv.-fi.  1. 

Also  it  is  enacted  by  3  and  4  Jac.  I.  /lar.  55.  that  upon  any  lawful 
writ,  warnu.l  or  process  awarded  to  any  sheriff  or  otlicr  oliicer,  lor 
the  taking  of  any  popish  recusant,  standing  excommunicated  for  such 
rccns:nicv,  it  shall  be  lawful,  if  need  be,  to  break  any  house.  2  Hatvk. 
P.  C.  e.  W.  §  10. 

liut  it  hath  been  resolved,  that  where  justices  of  peace  arc,  by  virtue 
of  a  statute,  authorised  to  require  persons  to  come  before  them  to 
take  certain  oaths  prescribed  by  such  statute,  the  officer  cannot  law- 
fully break  open  the  doors.    2  Hamk.  P.  C.  c.  M.  §  1 1. 

An  arrest  in  the  night,  as  well  as  the  day,  is  lawful.  9  Se/i.  66. 
.•\nd  every  one  is  bound  by  the  common  law  to  assist  not  only  tlie 
sheriff  in  the  execution  of  n  lits,  and  making  arrests,  &c.  but  also  his 
bailiff  that  histh  his  warrant  to  do  it.  2  yj;*,-.  193.  A  bailiff  upon  an 
aiTesl  ought  to  show  at  whose  suit,  out  of  th..t  court  the  writ  issues, 
and  for  what  cause,  £cc.  ^I'/mi  the  party  urra  ti  d  submit.<i  hijnurlf  to  the 
arrest  :  a  bailiff,  swoni  and  known,  need  not  show  his  warrant,  though 
the  party  demands  it ;  nor  is  any  other  special  baililV  bound  to  show 
his  warrant  unless  it  be  demanded,  9  Rtji.  68,  69.  do.  Juc.  483.  If 
an  action  is  entered  in  one  of  the  co.njiters  of  JLondon,  a  city  Serjeant 
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W\ay  arrest  the  party  without  the  sheriff's  wamnt.  I  Lill.  ^h>:  94. 
Ami  by  the  custom  of  Lomlo/i,  a  ilcbtor  may  he  ari'cstecl  hetorc  the 
money  is  clue  to  make  him  find  sureties  ;  but  not  by  the  common  law. 
1  jVeh.  Mr.  238. 

If  a  wrong  person  is  arrested  ;  or  one  for  felony,  where  no  fclouy 
is  (lone,  Uc.  it  will  be  false  imprisonment.  » 

By  C/iimi,  Ch.  J.  Midi.  1658.  if  one  be  arrested  by  the  sheriff  of  the 
county,  within  a  liberty,  without  a  'ion  uinitlus,  yet  tlic  arrest  is  goo<l ; 
for  the  sherid'  is  slicriil'  of  llio  whole  coimty,  but  the  bailifl"  of  the  li- 
Ijerly  may  have  his  action  against  the  sheriff',  for  entering  of  iiis  liberty. 
Bui  upon  a  ijuo  mhttiny  a  sheriff  may  enter  any  liberty,  and  execute  i\ 
im/r.mr.    Praci.  lift;.  72. 

Witli  regard  to  arrests  in  criwitwl  cases.,  it  hath  already  been  ob- 
served, that  for  treason, /ilmitj,  or  breach  of  ilu  /ivuce,  any  person  may 
arrest  without  warrant  or  precept.  But  the  Uin^  cannot  command  any 
one  by  word  of  mouth  to  be  airestc<l  ;  for  he  must  do  it  by  writ,  or 
order  of  his  courts,  according  to  law  :  nor  may  the  king  arrest  any 
man  for  suspicion  of  treason,  or  felony,  as  his  subjects  may ;  because 
if  he  iloth  wrong,  the  party  cannot  have  an  action  against  him.  2 
Innt.  186. 

Arrests  by  /irivate  fiersons  are  in  some  cases  commanded.  Persons 
present  at  the  connuitting  of  a  felony  muse  use  their  endeavours  to 
apprehend  the  offender,  under  penalty  of  line  and  imprisonment.  3 
Jmt.  nr.     4  Inst.  177. 

And  for  this  cause,  by  the  common  law,  if  any  homicide  be  com- 
jiiittcd,  or  dangerous  wound  given,  whether  with,  or  without  malice, 
or  even  by  misadventure  or  self-defence,  in  any  town,  or  in  the  lanes 
or  fields  thereof,  in  tlic  dny  time,  and  the  offender  escape,  the  town 
shall  be  amerced,  and  if  out  of  a  town,  the  hundred  shall  be  amerced. 
3  Insl.  53. 

And  since  the  statute  of  IVinehester,  c.  5.  which  ordains  that  walled 
towns  should  be  kept  shut  from  sun-setting  to  sun-rising  ;  if  the  fact 
happen  in  any  such  tO"  n  by  night  or  by  day,  and  the  offender  escape, 
the  town  shall  be  amerced.    3  Inst.  53. 

A^id,  as  private  persons  are  bound  to  apprehend  all  those  who  shall  be 
guilty  of  any  of  the  crimes  above  mentioned  in  their  view,  so  also  arc 
tbi;j',  with  the  utmost  diligence,  to  pursue  and  cncieavovu'  to  take  all 
tliosc  who  shall  be  guilty  thereof,  ovit  of  their  view,  upon  a  hue  and 
cry  levied  against  them.    3  /«.»(.  1 17. 

Every  private  person  is  bound  to  assist  an  officer,  rcf|uiri!ig  him  to 
apprehend  a  felon. 

As  to  the  arresting  of  offenders  by  firivate  fiersona  of  their  own 
authority,  ficrmiiied  by  law  for  the  prevention  of  treason  or  felony,  only 
intended  to  be  done  ;  any  one  may  lay  hold  of  a  peraon,  whom  he  see.s 
upon  the  point  of  committing  treason,  or  IVlof.y,  or  doing  an  act  which 
would  manifestly  endanger  the  life  of  another,  and  detain  him,  till  it 
may  be  reasonably  presumed  he  has  changed  his  purpose.  2  Hawk. 
P.  C.  c.  12.  j  19. 

As  to  arrests  for  inferior  offences,  no  private  person  can  arrest  an- 
other for  a  biire  breach  of  the  peace  after  it  is  over ;  but  it  is  held, 
that  a  private  man  may  ai  rest  a  night  walker,  ora  common  cheat  going 
about  with  false  dice,  and  actually  caught  piaying  with  them,  in  order 
to  have  him  before  a  justice  of  peace  ;  and  the  arrest  of  any  other 
circnders,  by  private  persons,  for  offences  in  like  manner  scandalous, 
and  prcjuoicial  to  the  public,  seems  justifiable.  2  Jlavi:  /'.  C.  r,  12; 
§  2:>. 
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Bail  cannot  lie  had  in  an  aclion  on  the  second  judgment,  where  bail 
has  been  j^iven  on  the  hrst.    2  Sir.  783, 

In  what  cases  special  hail  shall  be  I'equircd.   See  tit.  Bail. 

I'ornicriy  one  j^nrat  obstruction  to  public  justice,  civil  as  well  as 
criminal,  war.  the  number  of  privileged  places,  such  as  the  Mint,  Sa- 
z'oy,  'ex..  unde  r  prelei.ce  of  their  bcint;;  ancient  palaces  ;  but  these  sanc- 
tuari<'S  foi'  itiif|Uily  are  now  abolished,  and  the  opposing  any  process 
therein  is  marie  highly  penal  by  stal.  8  aud  9  U'm.  III.  c.  27.  §  Is.  9 
6'ro.  1.  r.  28.  §  1.  and  1 1  Gto.  I.  r.  22.  by  which  persons  opposinK  the 
cxeciilion  of  the  process,  or  abusing  the  officer,  if  he  receives  any 
bo<liiy  hurt,  are  dccl;;red  guilty  of  felony.    See  tit.  Priviltgid  Placet. 

When  a  person  is  apprelier.ded  for  debt,  &c.  he  is  said  to  be  ar- 
rested :  and  writs  express  crrt&t  by  two  several  words,  cafiias  and  at- 
tathia.i,  to  take  and  catch  hold  of  a  man  ;  for  an  officer  must  actually 
lay  hold  of  a  person,  besides  saying  he  arrests  him,  or  it  will  be  no 
lawlul  arrest.  1  Lill.  jibr.  96.  If  a  bailifi'  be  kept  ofl'  from  making 
an  arrest,  he  shall  have  an  action  of  assault :  and  w  here  the  person 
anCMted  makes  resistance,  or  assaults  the  bailiS',  he  may  justify  beat- 
ing of  him.  If  a  bailifl"  toachru  a  man,  which  is  an  arrest,  and  he 
miikes  his  escape,  it  is  a  rescous,  and  attachment  may  be  had  against, 
hint.  1  Salt.  79.  If  a  baiiiif  Lys  hold  of  one  by  the  hand,  (whom  he 
had  a  warrant  to  arrest,)  as  he  holds  it  out  at  tile  wu-.dow,  this  is  such 
a  tiJiing  of  him,  that  llic  bailiff  may  justify  tiic  breaking  open  of  llie 
house  to  carry  him  away.    1  I'eiit.  306. 

AVheit  a  person  has  committed  treason  or  felony,  Sec.  doors  may  be 
broke  open  to  arrest  the  oflcnder  ;  but  not  in  civil  cases,  except  it  be 
in  pursuit  of  one  arrested  :  or  where  a  house  is  recovered  oy  real 
aclion,  or  in  ejectment,  to  deliver  possession  to  the  person  recovering. 
Phwd.  5  Jii/i.  Dl.  Action  of  trespass,  6tc.  lies  for  breaking  open  a 
house  to  make  arrest  in  a  civil  action.  jUvrf.  Cas.  105.  But  if  it  ap- 
pears a  baiiiS  found  an  outer  door,  Sec.  open,  he  may  open  the  inner 
door  to  make  an  arrest.    Com6.  327. 

In  the  case  of  I.ec  v.  Genera/  (ianael,  tlie  court  of  Jung*s  Bench  dc- 
ternuned,  ii\at  the  chamber  door  of  a  lodger  is  not  to  be  considered  as 
his  nK.'cr  door ;  but  that  the  street  door  being  open,  the  officers  had  a 
right  to  force  open  the  chamber  door,  the  defendant  beii.g  in  iJie  room 
and  refusing  to  open  it.    Cor.'/i.  1 . 

Also  it  is  enacted  by  3  and  4  Jac.  I.  finr,  33.  that  upon  any  lawful 
writ,  wari-ar.t  or  process  awarded  to  any  sherifl"  or  otiier  oiTicer,  lor 
the  taking  of  any  popish  recusant,  standing  cxconmiunicalcd  for  such 
recusance,  it  shall  be  Ia>rfiil)  if  need  be,  to  break  any  house.  3  Hawk. 
P.  C.  c.  l  -k  §  10. 

But  it  hath  been  resolved,  that  where  justices  of  peace  are,  by  virtue 
pf  a  statute,  authorised  to  require  pei-sons  to  come  before  ihcm  to 
take  certain  o;-.ti;s  prescribed  by  such  statute,  the  ofhcer  cannot  law- 
fully break  open  the  doors.    2  Hawk.  P.  C.  r.  M.  §  1 1. 

An  arrest  in  the  night,  as  well  as  the  day,  is  lawful.  9  Re/i.  66. 
.\r.d  every  one  is  bound  by  the  coimnon  law  to  assist  not  only  the 
sheriff  in  the  exccuiion  of  writs,  and  making  arrests.  &c.  but  also  his 
bailift'  that  h.ah  his  warrant  to  do  it.  2  /li*.-.  193.  A  bailiff  ujion  an 
arrest  ouglit  to  show  at  wliose  suit,  out  of  that  couit  the  w  rit  issues, 
and  for  what  rausc.  See.  r.'/icn  t/ir  parly  arrisird  submiKi  himself  !q  iht 
arrettt  :  a  bailiff,  sworn  and  known,  need  not  show  his  warrant,  though 
the  party  tlcmands  it ;  nor  is  any  other  special  bailiff  bound  to  show 
his  wan-ant  unless  it  be  drmanded,  9  Hcji.  68,  69.  Ceo.  Jac.  483.  If 
an  aclion  is  entered  in  one  of  the  comfiltrs  of  Ltiadm,  a  city  serjeant 
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fcay  arrest  ihc  party  without  the  sheriff's  waiTant.  1  /.///.  ^bi:  94. 
And  by  the  custom  of  Lnndan,  a  debior  may  l)u  arrested  before  the 
money  is  due  to  make  him  fmd  sureties  ;  but  not  by  the  common  law. 
I  A'ris.  Mr.  258. 

If  a  wrong  person  is  arrested  ;  or  one  for  felony,  where  no  felony 
is  done,  8cc.  it  will  be  false  impi'isoumcnt.  n 

By  G/iin>i,  Ch.  J.  Mic/i.  1638.  if  one  be  arrested  by  the  shcrifV  of  the 
roimty,  within  a  libci'ly,  without  a  nan  omiitan,  yet  tlie  arrest  is  good; 
for  the  sherifl'  is  shcriii"  of  ihc  whole  county,  but  the  bailiff  of  the  li- 
berty nvay  have  his  .icliou  a;^aihst  the  alicrifl",  for  entering  of  his  liberty. 
But  upon  a  i/iio  minus,  a  sheriff  may  enter  any  liberty,  and  c.\ccutcjt 
im/itmc.    Pracl.  Rrg.  72. 

With  regard  to  arrests  in  criminal  enses,  it  hath  already  been  ob- 
served, that  for  treason,  fftonij,  or  brratti  of  tin  /wacc,  any  person  may 
arrest  wiihovit  warrant  or  precept.  But  ihe  king  cannot  command  any 
one  by  word  of  mouth  to  be  arrcste<l  ;  for  he  must  do  it  by  writ,  or 
order  of  his  courts,  according  to  law  :  nor  may  the  kijig  arrest  any 
man  for  sus]>icion  of  treason,  or  felony,  as  his  subjects  may ;  because 
if  he  iloih  wrong,  the  party  cannot  have  an  action  against  him.  2 
Jnat.  186. 

Arrests  by  jirivaie  fiertimt  are  in  some  cases  commanded.  Persons 
present  at  the  committing  of  a  felony  nius:  use  their  endeavours  to 
apprehend  the  offender,  under  penally  of  fine  and  imprisonment.  3 
Jnsl.  lir.    4  /«*(.  \77. 

And  for  this  cause,  by  the  common  law,  if  any  homicide  be  com- 
mitted, or  diuigerous  wound  given,  wlieiher  with,  or  without  malice, 
or  even  by  misadventure  or  self-defence,  in  any  town,  or  in  the  lanes 
or  fields  thereof,  in  the  day  time^  and  the  offender  escape,  the  town 
shall  be  amerced,  and  if  out  of  a  town,  the  hundred  shall  be  amerced. 
3  I/ml.  33. 

And  suice  the  statute  of  Winchester,  c.  5.  which  ordains  that  walled 
towns  should  be  kept  shut  from  sun-setting  to  sun-rising ;  if  the  fact 
h^ippen  in  any  such  town  by  night  or  by  day,  and  the  offender  escape, 
the  town  shall  be  amerced.    3  Inst,  53. 

AiKl,  as  private  persons  are  bound  to  apprehend  all  those  who  shall  be 
guilty  of  any  of  the  ciimes  above  nicntio;''cd  in  their  view,  so  also  are 
ihi.y,  with  the  utmost  diligence,  to  pursue  and  cn<icavom'  to  take  all 
tjiose  who  shall  be  guilty  thereof,  out  of  their  view,  upon  a  hue  and 
cry  levied  ag.iinst  them.    3  Innl.  1 17. 

.  Every  private  person  is  bound  to  assist  an  officer,  requiring  him  to 
apprciiend  a  felon. 

As  to  the  arresting  of  offenders  by  /irivate  persona  of  their  ov.-n 
niiLhority,  /icrmiited  by  law  for  the  prevention  of  treason  or  fehny,  only 
inteiitled  to  be  done  ;  any  one  may  lay  hold  of  a  person,  whom  he  sees 
upon  the  puiht  of  committing  treason,  or  I'elor.y,  or  doing  an  act  which 
would  munifeatiy  endanger  the  life  of  another,  and  detain  him,  till  it 
may  be  re.isonably  presumed  he  has  changed  his  purpose.  2  Hawk. 
P.  C.  c.  12.  §  19. 

As  to  arrests  for  inferior  offences,  no  private  person  can  arrest  an- 
otiicr  lor  a  bare  breach  of  the  peace  after  it  is  over;  but  it  is  held, 
that  a  private  man  may  arrest  a  night  walker,  or  a  commo?!  cheat  goinj 
about  with  false  dice,  and  .tctually  caught  playing  with  them,  m  order 
to  have  him  before  a  justice  of  peace  ;  ajtil  the  arrest  of  aiiy  other 
olfcnders,  by  private  persons,  lor  ofl'ences  in  like  manner  scandalous, 
and  prejudicial  to  the  public,  seems  justifiable.  2  //atn^-.  C.  c,  l». 
§  2;).  ^ 
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With  regard  to  arrests  by  /ittblic  officer),  llwy  may  be  made  citlief 
.1  lih  or  w  iihout  process. 

AJTests  without  process  may  be  nude  by  watc/imeii,  cmslables,  bail-- 
ifft  of  lovins,  ov  jiiilicrs  cj  J;,-act:  For  the  power  o(  wntcAiiK'h  see 
itM.  tl'mchrsirr,  r.  4.  It  has  beeu  bolden,  that  this  statute  was  made 
in  affirmance  of  the  comiuoii  Uw,  and  that  cvei  y  pi  ivaic  person  may 
by  the  common  law  arrest  any  au.i/iicious  nighi  milker,  and  detain 
him  liU  he  give  a  good  accouat  of  himself.  2  Ba'.jk.  1'.  C.  c.  13. 
§6. 

As  to  arrests  by  constablet,  sec  tit.  Comiaile  III.  I)  2. 

'Tis  the  bedjer  opmion  at  this  duy,  that  any  constable,  or  even  a 
private  person  lo  v.  liorii  a  warrijit  shall  be  directed  from  a  justice  of 
peace,  tu  arrest  a  particular  person  for  felony,  or  any  other  misde- 
meanor witliin  his  jurisiliction,  may  Lawfully  execute  it,  whether  the 
person  mentioned  in  it  be,  in  truth,  guihy  or  innocent ;  and  whether 
he  were  before  indicted  of  tJ'.c  same  offence  or  not,  and  whether  any 
felony  were  in  truth  committed  or  not :  for  however  the  justice  hin>- 
sclf  may  be  punishable  for  granluig  such  a  warrant  wiihout  suft'icicut 
grounds,  it  is  i  casonablc  that  lie  alone  be  answerable  for  it,  and  not*^ 
the  officer,  who  is  not  to  examine  or  dispute  llie  reasonableness  of  lus 
procctdinjfi.    2  f/ank:  P.  C.  c.  13.  §  U. 

,  The  doctrine  of  general  warranu  (J.  e.  to  apprehend  ail  the  aull\ors 
and  publishers  of  libels,  or  generally  all  persons  suspected  of  any  par- 
ticular crime,  witliout  mcntionini;  tlie  name  of  the  person  accused) 
seems  exploded  as  iUc^:U.  See  Leach's  Havjk.  /*.  C.  2.  c.  13.  §  10. 
and  the  note  there,  as  to  iri/kes'a  case.  But  it  is  to  be  observetl  that 
the  term  gevcrvl  warraiil,  used  by  Hawkins  in  that  place,  does  not 
seem  to  mean  a  warrant,  witliout  the  name  of  the  /larty  being  speci- 
fied, but  one  which  does  not  contain  the  spcciiic  charge  against  the 
party-    See  the  case  of  Mur.cij  v.  Leach,  and  also  4  Comm,  65.  291. 

The  great  point  gained  by  these  determinations,  was  the  rescuing 
persons  from  the  malice  or  ignorance  of  tlie  ivferior  nunistcrs  of 
justiccr. 

With  regard  to  arrests  by  bailiff's  of  loivm,  their  power  is  founded 
on  the  above-mentioned  statute  of  U'ineheslcr,  c.  4.  And  as  to  ar- 
rests by  Jiisricrs  of  /leacc,  arrests  by  their  command  are  either  by  word 
of  mouth  or  by  waiTant. 

A  juslicc  of  peace  may,  by  word  of  mouth,  authorise  any  one  lo 
arrest  imoihtM-,  wlio  shall  be  guiiiy  of  an  actual  breach  of  the  peace  in 
his  presence,  or  shall  be  engaged  in  a  riot  ui  his  absence.  3  liavik.  P. 
C.c,  13.  §  14.  Uaif.  c.  117. 

And  a  justice  of  peace  may  lawfully  grant  a  warrant  for  apprchcnd- 
lig  or  ariesting  persons  charged  with  tieason,  felony,  /ireenmrure,  or 
;:i  ,v  other  chencc  against  the  peace  ;  and.  generally,  wherever  a  statute 
11  ivcs  one  or  more  justices  of  peace  a  jurisdiction  over  any  offence, 
any  one  ju!ilicc  of  peace  may,  by  bis  warranl,  cause  such  offenders  to 
be  arrested  and  brouglu  before  Imu.    2  Hmi'k.  P.  C.  c.  13.  §  15. 

But  it  is  siud,  that,  ancicnlly,  no  one  justice  of  peace  could  legally 
make  out  a  warrant  for  an  offence  against  a  penal  statute,  or  other 
misdemeanor,  cognisable  only  by  a  sessions  of  two  or  more  justices  ; 
for  Uvat  one  sintjle  justice  of  peace  hath  no  jurisdiction  of  such  of- 
fence, and  regularly  those  only  who  h;ive  jurisdiction  over  a  cause, 
can  award  process  concerning  it.  Yet  the  long,  constant,  universal, 
and  uncontrolled  practice  of  justices  of  peace,  seems  to  have  altered 
the  law  in  tliis  particiUar,  and  to  have  given  them  an  authoriiy,  in  rc- 
Irijion  to  such  anosts,  not  now  to  be  disputed.    Id,  §  16. 
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A  j\istice  of  peace  may  justify  the  pranling  a  wsrraiit  for  tlic  arrest 
of  any  person  upon  slroiijj;  j^ruunds  of  suspicion  of  felony  or  misde- 
meanor, hut  lie  seems  to  be  piiriishalile,  as  well  at  l!ie  suit  of  the 
kin.^,  as  of  llie  p;irty  ijricved,  if  lu>  urani  any  such  warrant  t;n)un(!- 
Icssly,  or  maliciously,  without  such  a  piohablo  cause  as  luigllt  iiitlucc 
a  candid  and  impartial  man  to  suspect  the  party  to  be  guilty.*      §  1*1- 

Every  wari  aut  oui^ht  to  be  under  the  hand  and  seal  of  the  justi<  o 
of  peace,  and  specify  the  day  it  was  made  out :  if  it  be  for  the  peace 
or  good  belui\  iour,  it  is  advisable  to  set  forth  the  eluciul  ramr  upon 
which  it  is  i;ranted  ;  but  if  it  be  for  treason  or  felony,  or  other  offences 
of  an  enormous  nature,  it  is  said  that  it  is  not  necessary  to  set  forth 
the  spcci,\l  cause,  and  it  seems  to  be  rather  discretionary  than  neces- 
sary to  set  it  forth  in  any  case.    /</.  §  21 — 25. 

The  warrant  may  be  directed  to  the  sheriff,  bailiff,  constablci  or  to 
any  iiidift'erent  person  by  name,  who  is  no  oflicer ;  for,  though  the 
justice  may  authorise  any  one  to  be  his  officer,  whom  he  pleases  to 
make  such,  yet  it  is  most  advisable  to  direct  to  the  constable  of  the 
precinct  wherein  it  is  to  be  executed  ;  for  that  no  other  constable, 
mid  a  foriiori,  no  private  person,  is  compellable  to  serve  it.         §  27. 

A  bailiff  or  constable,  if  they  be  sworn,  and  commonly  known  to  be 
officers,  and  act  within  their  own  precincts,  need  not  "ihow  iheir  war- 
rant to  the  party,  notwithstanding  he  demand  the  si' , I  ' 'i'  that 
these  and  all  other  persons  whatsoever,  iuaUinji;  ai  ^^lit  io 
actjuainl  the  party  with  the  substance  of  theii"  w-anui  i  ,  ..i  j  a!l  pri- 
vate persons  to  whom  such  warrants  sliall  be  directed,  and  •even  ol- 
ficers,  if  they  be  not  sworn  and  commonly  known,  and  even  these,  it 
they  act  out  of  their  own  precincts,  must  show  tlieir  waTFluitSt  if  de- 
manded.   Id.  %  28. 

And  therefore  stat.  27  Gfo.  II.  c.  20.  provides,  that  in  all  cases 
where  a  justice  is  empowered,  by  statute,  to  issue  a  warrant  of  distress 
for  levying  a  penalty,  the  officer  executing  such  wan-ant,  if  required, 
shall  show  the  same  to  the  defendant,  and  suffer  a  copy  to  be  taken. 

The  sheriff,  having  such'  walTant  directed  U)  I  ip.i,  !!r.iy  aiithori'ie 
others  to  execute  it ;  but  every  other  person,  '  is  directed, 

must  personally  execute  it ;  yet,  it  seems,  tlia'  uy  lawfully 

assist  him.         §  29. 

After  presentment,  or  indictment  found  in  felony,  &c.  the  first  pro- 
cess is  a  ca/iius,  to  arrest  and  imprison  the  oBendcr  :  and  if  the  of- 
fender cannot  be  taken,  an  rxi^arif  is  awarded  in  order  to  outlEiwry-. 
J/.  P.  C.  209.    For  further  matter,  see  tit.  Drbiors. 

ARREST  OF  JUDGMENT.  To  move  in  arrest  of  juil.trmmt,  is 
to  show  cause  why  judgment  should  be  stayed,  notwithstanding  vei- 
dict  given.  Judgment  may  be  arrested  for  good  cause  in  criminal 
cases,  as  well  as  civil  ;  if  the  iimiclmeiit  be  insufficient,  &c.  3  In/,/. 
210. 

Arrests  of  judgment  arise  from  intrinsic  causes  appearing  upon  tin- 
face  of  the  record  ;  for  a  judgment  can  never  be  arrested  btit  for  that 
which  appears  on  the  face  of  the  record  itself.  Ld.  Kaiiw.  232.  Mo- 
tions in  arrest  of  judgment  may  be  made  at  any  time  before  judgment 
signed.  Doiiff.  74".  Sir.  845.  Humluij  is  no  day,  4  ISurr.  21.  ."fi. 
nor  a  dies  now.  It  is  a  rule  to  show  cause,  tlu  reforc  needs  no  notice 
to  be  given,  nor  yet  an  affidavit  to  ground  it  on,  as  it  arises  out  of 
ihc  record  ;  and  after  judgment  upon  demurrer,  there  can  be  no  such 
motion  made,  as  the  court  will  not  suffer  any  one  to  tell  them  that  the 
judgniem  they  gave  on  mature  dolitie ration  is  wrong.  It  is  otherwiKt; 
indeed  iti  the  case  of  judgmenif  by  default,  for  that  is  not  given  in  so- 
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solemn  tt  manner ;  ni'  if  tlie  fault  arises  on  tlic  writ  of  inquiry  or  rer-< 
dii  t,  for  tlu  n  ihe  party  conUl  not  allc{;e  it  before.    Sir.  A2!u 

It  may  be  ni-.dc  after  motion  for  a  new  trial  distliargcd,  OoM.y. 
716.  1  Jiiirr.  331.  and  if  arrested,  each  parly  pays  )ii»  own  costs. 
Caw/t.  407. 

After  verdict,  a  man  may  allege  any  thiiiR  in  the  record  in  arrest 
of  jtidgmcnt,  which  may  be  assigned  for  error  after  ju<lgnient.  2  Koll. 
Mi.7\6.  And  judgment  after  verdict  shall  not  be  arrested  for  an 
objection  that  would  have  been  good  on  demurrer.  3  Iturr.  172s. 
]'or  liirilicr  matter,  see  tit.  Aim  minimi,  Jiiilfpnnit  ;  and  for  causes  of 
arrest  of  judgment,  see  3  Comm.  393,  394.  tit.  Jiidipnntt. 

AitiiEST  Of  KSHVKsr  is  to  plead  in  arrest  of  taking  the  cnquest, 
upon  the  former  isp,\ic,  and  to  show  cause  why  an  entiuest  should  not 
he  taken,    /to.  tit.  Hi/il'iirl. 

ARHKSTANDIS  BONIS  NE  UISSIPENTUR,  A  writ  which  lay 
for  a  man  whose  cattle  or  goods  are  taken  by  another,  who,  during 
the  contest,  doth  or  is  like  to  make  Ihcm  away,  not  being  of  ability  to 
Fender  satisfaction.    Hri;.  Orit^.  126. 

ARRl-STANDO  IPSUM  QUI  PECUNIAM  RECEPIT,  &c.  Is 
a  wiit  that  lay  for  apinehcndiiig  a  person  who  hath  taken  the  king's 
jirest-money  to  serve  in  wars,  and  ludes  himself  when  he  should  go. 
jftfg-.  Orig.  '2i. 

AKRESTMENT,  Is  tlie  command  of  a  judge,  discharging  any  per- 
son, in  whose  hands  the  debitor's  moveables  arc,  to  pay  or  deliver  up 
the  same,  till  the  creditor,  who  hath  procured  the  arrestment  to  be 
laid  on,  be  satisfied,  cither  by  caution  or  p.iymcnt,  according  to  the 
respective  groimds  of  arrestment.  Sroich  Did.  It  is  process  in  the 
iiature  of  an  attachment,  whereby  the  person,  in  whose  hands  any 
J)art  of  tlie  personal  estate  of  the  debtor  is  lodged,  is  enjoined  (/.  c, 
prohib!te<l)  from  deliveiing  or  paying  the  same,  till  the  creditor  so 
am:^tiut(  is  paid,  or  the  debtor  gives  seciirilv  to  answer  the  demand. 

AUUI.STO  KACrO  SUPER  bONlS  MERCATORUM  ALIENI- 
<iE\(.JKUM,  A  writ  that  lay  for  a  denizen  against  the  goods  ofaliem 
found  within  this  kingdom,  in  recompense  of  goods  taken  from  him 
in  a  foreign  country,  alter  denial  of  restitution.  Kct;.Orig.  129.  This 
the  ancient  civilians  called  clarigath  ;  but  by  the  moderns  it  is  term- 
ed rr/r-inu/ia. 

ARRETTED,  arrectattiH,  i/nani,  ott  rrclnm  t'0c«/h.9.]  Is  where  a 
man  is  convened  before  a  judge,  and  charged  with  a  crime.  Nraundf. 
I'l.  Co.  45.  And  it  is  sometimes  used  for  imputed  or  laid  unto  ;  as 
no  folly  may  be  arretted  to  one  under  age.  Litilrton,  eap.  Hemilter. 
Chaucer  ui^eth  the  verb  arrelielli,  that  is,  lays  blame,  as  it  is  intern 
preti  d.  Zir«c(on  says,  nrf  rectum  hahi  re  vml'Jiirtorem,  i.  e.  to  have  the 
malefactor  forthcoming,  so  as  he  may  be  charged,  and  put  to  his 
trial.  Bract,  lib.  3.  tract.  2.  r«/i.  10.  And  in  another  place  reclatua  dc 
iKortc  /i',ii:i>:is,  charged  with  the  death  of  a  man. 

ARROWS.  IJy  an  ancient  statute,  all  heads  for  arronm  shall  bo 
•well  brazed,  and  hardened  at  the  point  with  steel,  on  pain  of  forfeiture 
and  imprisonmt'nt ;  and  to  be  marked  with  the  mark  of  the  maker. 
Stat.  7  //'«.  IV.  c.  7. 

ARRUR.V.  In  the  black  book  of  Herrfaril,  De  O/irratiowiuii  Ar, 
rurx,  bignifies  days'  work  of  ploughing  ;  for  anciently  customary  tc^ 
nunts  were  bound  to  plough  certain  days  for  their  lord.  U>:a  urrura, 
one  day's  work  at  the  plough  :  and  in  tViltMrc,  earing  is  a  d.iy'n 
ploughing.   Parcich.  Aniii]. /I.  i\.    Sen  jlrrutrum  terrx. 
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ARSON,  from  ardeo,  to  burn.]  House-burning,  which  is  felony  at 
coniinon  !;»«'.  3  /res'.  66.  It  must  be  maliciously,  voluntarily,  antl  an 
actual  burning  :  not  pulling  fire  only  into  a  house,  or  any  part  of  it, 
without  burning  ;  but  if  part  of  the  bouse  is  burnt,  or  if  the  lire  'loth 
bum,  and  then  goelh  out  of  itself,  it  is  felony.  2  I>i«l.  188.  //.  P-  ('■ 
85.  and  it  must  be  the  house  of  another ;  for  if  a  man  burns  his  own 
house  only,  though  with  intention  to  bunt  others,  il  was  not  at  coni- 
inon law  felony,  hut  a  great  niisdenieunor,  punishable  with  fine,  pil- 
lory, &c.  But  a  pauper  may  be  guilty  of  this  offence  by  burning  tlie 
public  workhouse.    Lt'ac/i*s  Htr.vk.  P.  C,  I.  c.  39.  §  3.  and  in  note. 

If  a  bouse  is  fired  by  negligence  or  mischance,  il  cannot  amount  to 
arson.  3  Inst.  67.  H.  P.  V.  S3.  Where  one  bums  the  bouse  of  an- 
other, if  it  be  not  wilful  and  malicious,  it  is  not  felony,  but  only  tres- 
pass: therefore  if  ./.  shoot  unlawfully  in  a  gun  at  the  cattle  or  poul- 
try of  ii.  and  by  means  thereof  sets  another's  house  on  fire,  Ihis 
is  not  arson  ;  for  though  the  act  he  was  doing  was  unlawful,  yet  he 
had  no  intent  to  burn  the  house.  I  Huk's  Hist.  P.  C.  569.  Stat.  23 
Jim.  VIII.  f.  I.  takes  away  benefit  of  clergy  from  principals  and  ac- 
complices burning  (Iwclling-houses  or  barns  where  corn  is.  By  stat. 
43  iiliz.  c.  13..  to  burn  corn  in  the  four  noinhem  counties  is  felony 
without  clergj'.  And  the  stat.  22  and  23  Cor.  II.  c.  7.  makes  it  felony 
to  set  barns,  stables,  stacks  of  corn,  hay,  &c.  on  fire  in  the  night-time, 
or  any  out-houscs  or  buildings ;  but  the  oftcnder  may  be  transported 
for  seven  years. 

By  3  Geo.  I.  f.  22.  (made  perpetual  by  31  Geo.  II.  r.  42.)  setting 
fire  to  any  house,  barn,  or  out-house,  or  to  any  hovel,  cock,  mow,  or 
stack  of  corn,  straw,  hay.  or  wood,  or  to  rescue  any  oifendcr,  is 
made  felony  without  benefit  of  clergy.  Lracli's  Hamk.  P.  C.  1.  c.  58. 
^/i/i.  4.  %  3.  Parcel  of  com  not  sufiicient  description.  4  Cnmni. 
246.  n. 

As  to  other  malicioun  biirningn  ;  by  stat.  37  /fen.  V'lII.  c.  6.  §  4.  to 
bum  any  cart  loaded  with  fuel,  incurs  10/.  penalty,  and  treble  dama- 
ges. By  stai.  4  and  5  /I'm.  cJ*  iV.  c.  23.  to  burn  the  covert  for  red  or 
black  game,  one  month's  imprisonment ;  and  by  stat.  28  Gro.  II.  c.  19. 
to  burn  the  covert  fur  tU  cr  or  game,  a  penalty  between  40s.  and  5/. 
By  slat.  1  Gro.  I.  c.  4S.  to  bxirn  any  wood  or  coppice  is  felony.  By  stat. 
10  Gro.  II.  r.  32.  to  set  fire  to  a  coal  mine,  felony  without  clergy.  By 
suit.  9  Gro.  III.  r.  29.  to  burn  any  mill,  felony  without  clergy,  if  prose- 
cuted within  eighteen  months.    See  Burning. 

The  otTencc  of  arnon  was  denied  the  benefit  of  clergy,  by  stat.  21 
Urn.  VIII.  c.  1.  but  that  st.it.  was  repealed  by  slat.  I  k'dw.  VI.  c.  12. 
and  arson  was  afterwards  held  to  be  ousted  of  clergy,  with  respect  to 
the  principal  oflVnder,  only  by  inference  from  the  siat.  4  and  3  P.  is' 
M.  c.  4.  which  expressly  denied  it  to  the  accessory  before  the  fact ; 
though  now  it  is  expressly  denied  to  tlie  princip;il  in  all  cases  within 
the  Slat.  9  Gro.  I.  c.  22.  4  Comm.  223.  which  sec,  and  Leach's  Hawk. 
P.  C.  i>of.  I.  and  2.  and  til.  Bttrning. 

.AKSKR  IN  LE  M.VIX,  Burning  in  the  hand,  is  the  punishment  of 
crimiiiais  that  Ir.we  the  benefit  of  clergy.    Terms  dr  Ley. 

ARSURA,  The  trial  of  money  by  fire  after  it  was  coined.  In  Domes- 
day  we  reuil,  rrildil  5'J/.  ad  arsuram,  which  is  meant  of  lawful  and 
approved  money,  whose  allay  was  tried  by  fire. 

ART  AND  P.\RT,  Is  a  term  used  in  Scotland  and  the  north  of 
f.nglttiid  ;  «  hen  one  charged  wiih  a  crime,  in  committing  tjic  same, 
was  both  a  contriver  of,  and  acted  liis  part  in  il. 
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ARTHEL,  A  JBriiin/i  word,  and  more  liiily  wriucu  iirddrko,  or, 
according  to  the  Suulli  U'thh,  ard/ul,  sij^iiifyinj;  to  avouch  ;  as  il  a 
nuui  were  taken  willi  stolen  goods  in  his  hand,  liu  was  to  lie  allowed 
a  law  l'ul  tirihrl  (or  vouchee)  to  clear  him  of  ilie  felony  :  il  was  pari  of 
the  law  of  il'j.'jtl  IJ/ia  :  accordinj;  to  whose  laws  every  ii;nant,  hold- 
ing of  any  otiier  than  of  the  prince  or  the  lord  of  the  Ice,  paid  n  fine 
Jira  ilrft  imiuiH-  regid,  which  was  called  ariaii  artllirt.  The  privilege  of 
aril:(l  occasioning  a  delay  and  exemption  of  criminals  from  justice, 
provision  was  made  against  it  hy  »t.U.  28  Jkn.  VI II.  c.  6.  Itlowit. 

Ain'lCULI  CI.EItl,  (uriklis  of  tlic  clrrgii,)  Are  statutes  contain- 
ing certain  urlhl's  relaiing  to  the  church  and  clergy,  and  causes  cr- 
clesiastical,    9  Jiil-.ti.  II.  slat.  I. 

ARTICULUS,  An  article  or  complaint,  exhibitc<l  by  way  of  libel, 
in  a  court  christian.  Sonictimcs  the  religious  bound  themselves  to 
obey  the  ordinary  without  such  formal  process.  Paroch.  Jntiij.  Ii, 
314. 

ARTIFICERS,  sec  tit.  Manufacturcn  and  Mumifacturrrs. 
A  stranger  ariificcr  in  J.mUoii,  kc.  shall  not  keep  abo\e  two 
strangers  servants :  but  he  may  iKve  as  many  Jitiglish  servants  and  ap- 
jirenlices  as  he  can  get,  stal.  21  //'•».  VIII.  c.  16.  .driificers  in  wool, 
ron,  steel,  brass,  or  other  metal.  Sec.  persons  contracting  with  them 
to  go  out  of  this  kingdom  iiiio  a  foreign  countiy,  shall  be  fined  not 
exceeding  100/.  and  be  imprisoned  three  months  :  and  English  arii- 
jicirs  goiiig  abroad,  noi.  rciurniiig  in  six  months  after  warning  given 
by  our  amijassadors.  Sec.  shall  be  disabled  to  hold  lands  by  descent  or 
devise,  be  incapable  to  take  any  legacy,  &c.  and  deemed  aliens.  Stat. 
5  Gm.  I.  c.2r. 

By  the  stat.  23  Gc,.  II.  c.  U.  persons  odnTictCd  of  seducing  arti- 
ficers in  the  manufactures  of  Great  Briiain  or  Inland^  out  of  iho 
dominions  of  the  crown  of  Grcul  Britain,  to  forfeit  300/.  and  to  be 
imprisoned  for  twelve  months  ;  for  the  second  ofl'ence  to  forfeit  1,000/. 
and  be  imprisoned  two  years.  See  also  stat.  14  Gro.  III.  c.  71.  15 
Geo.  111.  r.  a.  and  21  Geo.  III.  c.  37.  by  w  hich  heavy  penalties  are  in- 
flicted on  masters  of  ships  assisting  in  such  seduction. 

ARUNUEL.  See  Honuur. 

ARUNDINETUM,  A  ground  or  place  where  reeds  grow.  1  Ivat. 
A.    Anil  it  is  mentioned  in  ihe  book  of  Domesday. 

AR\"IL-SUPPER,  A  feast  or  enteitainmcnt  made  at  funerals  in  the 
north  part  of  JCnglaful  :  arvii  bread  is  the  bread  dclivercti  to  the  poor 
III  funeral  solemnities.  Cuwcl.  And  arvil,  arvai,  arj'al,  are  used  lor  the 
burial  or  fmicKd  rites. 

ASCESTERIUM,  ArthintcHum,  arristerium,  acistrriuia,  alcyslfri- 
mil,  urchiirium,  from  the  Grtr*.]  A  monastery.  It  often  occurs  in 
old  histories.    J)u  Cuiii^e. 

ASPORTATION.  Sec  Roiicry,  /■'elomj. 

ASSACII,  or  jl.imtli.  Was  a  custom  of  purgation  used  of  old  in 
Wales,  by  which  the  party  accused  did  clear  himself  by  the  oaths  of 
yoo  men.  It  is  mentioned  iji  ancient  MSS.  and  prevailed  till  the  lime 
of  Hen.  V.  by  w  hich  it  is  prohibited  and  punished.  I  Hen.  V.  e.  6. 
6yi<7m.  and  see  stat.  27  Hen.  VIII.  r.  7. 

ASSART,  .'hsartnm,  hom  the  I'r.  Jsmrtir,  to  make  plain.]  As- 
sartum  est  ii'iod  redact  urn  eat  ad  culluram.  J-'leta,  lib.  c.  21.  And 
the  word  assartiim  is  by  ."i/ielmun  derived  from  cxerluni,  to  pull  up  by 
the  roots  :  for  sometimes  it  is  wrote  eamri.  Others  derive  it  from 
exaratum  or  cxartum,  which  signifies  to  plow  or  cut  up.  Manivwd, 
in  his  I<'orcst  Larjs,  says,  it  is  «n  offeucc  committed  in  the  forest,  by 
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piiUm;;  up  llie  wooels  by  the  roots,  iliat  are  tliicketa  and  covcrls  for 
tlic  rlger,  luid  makiiis;  the  ground  |il;iin  as  arable  land;  Ibis  is  esiecm- 
«d  the  greatest  trespass  that  can  W  dune  in  the  forest  to  vert  or  vcui- 
sbn,  as  it  tontiiins  in  it  waste  anti  more  ;  for  wliereas  waste  of  the 
forest  is  but  tlic  fcllirij;  down  the  coverts  which  may  i;iow  lip  aijain, 
(W.tnr/  is  a  plucking  them  up  by  the  roots,  and  utterly  ilestroying  them, 
so  that  they  can  never  afterwards  sprint;  up  again.  See  the  Red  Book 
in  the  Exchequer.  But  tliis  is  no  ollencc  if  done  vitli  license  ;  and 
a  man  may,  by  writ  of  ud  yuotl  damnum,  sue  out  a  license  to  assart 
ground  in  the  forest,  and  make  it  several  for  tillage.  Jiig-.  Oriff.  257. 
Hence  are  lands  called  assarted  :  and  formerly  assart  rents  were  paid 
to  the  crown  for  forest  lands  assarted.  See  stat.  23  Car.  II.  c.  6.  .4s- 
sarlmntls  seem  to  be  used  in  the  same  scitse  in  Hot.  Pari.  Of  assarts 
you  may  read  more  in  Crom/i.  Juris,  /i.  203.  And  Otarta  dc  J'^oresta, 
•inno  9  Hi  n.  III.  c.  4.    MunwjoU,  jiart  I.  171. 

ASS.VULT,  .'Issultus,  from  the  Fr.  .tisayter^  An  atlemfit  op  offer, 
with  force  and  violence,  to  do  a  corporeal  hurt  to  another  ;  as  by  stri- 
king at  him,  with  or  without  a  weapon.  But  no  words  whatsoever,  be 
(hey  ever  so  provoking,  can  amount  to  an  assault,  notwithstanding  the 
many  ancient  opinions  to  tlie  contrary.  I  JloTjk.  P.  C,  c.  62. §  I.  See 
also  /.ami.  Mircn.  Hi.  1.  c.  3.    22  Li/>.  Ms.  fi!.  60. 

Assault  docs  not  always  necessarily  imply  a  hitting,  or  blow  ;  be- 
cause, in  trespass  for  assault  and  battenj,  a  man  may  bo  found  guilty 
of  the  assault,  and  excused  of  the  battery.  I  Hawk.  P.  C.  263.  But 
every  battery  includes  an  assault ;  therefore  if  the  assault  be  ill  laid, 
and  the  battery  good,  it  is  suflicient.    Id.  it>. 

If  a  person  in  anger  lift  up  or  stretch  forth  his  arm,  and  offer  to 
strike  another ;  or  menace  any  one  with  any  staff  or  weapon,  it  is  tres- 
pass and  assault  in  law  :  and  if  a  man  threaten  to  beat  another  person, 
or  lie  in  wait  to  do  it,  if  the  other  is  hindered  in  his  business,  and 
receives  loss  thereby,  action  lies  for  the  injury.  Lamb.  lid.  1.  22  jlss. 
pi.  60. 

Any  injury  whatsoever,  be  it  never  so  small,  being  actually  done  to 
flie  person  of  a  man,  in  an  angry  or  revengeful,  or  rude  or  insolent 
manner,  as  by  spitting  in  liis  lace,  or  any  way  touching  him  in  anger, 
or  violently  jostling  him,  are  batteries  in  the  eye  of  the  law.  1  Hawk. 
P.  C.  263,  254.    I-'rom  the  I'r.  batirr,  to  beat  or  strike. 

In  many  cases  a  man  may  justify  an  assault;  thus,  to  lay  hands 
gently  upon  another,  not  in  anger,  is  no  foundation  of  an  action  of 
trespass  and  assault :  the  defendant  may  jusufy  molUtcr  manus  imfiasuit 
in  defence  of  his  person  or  gootls ;  or  of  his  wife,  father,  mother,  or 
master ;  or  for  lite  maintenance  of  justice.  Bract.  9  Jid'jj.  IV.  3s 
Hen.  VI.  £-.51. 

A  servant,  &c.  may  justify  an  assault  in  defence  of  a  master,  Stc 
I)Ut  not  c  contra.    Ld.  Ilaym. 

If  an  officer,  having  a  warrant  against  one  who  will  not  suffer  him- 
self to  be  arrested,  beat  or  wound  him  in  the  attempt  to  take  him,  he 
may  justify  it ;  so  if  a  parent,  in  a  reasonable  manner,  chastise  his 
child,  or  master  his  servant,  being  actually  in  his  service  at  that  lime, 
or  a  schoolmaster  his  scholar,  or  a  gaoler  his  prisoner,  or  even  a  hus- 
band his  wife,  (for  reasonable  and  proper  cause,)  or  if  one  confine  a 
friend  who  is  mad,  and  bind  and  beat  liim.  Sec.  in  sucJi  manner  as  is 
proper  in  his  circtunstanccs  ;  or  if  a  man  force  a  sword  fi  om  oi;c  who 
offers  to  kill  another  ;  or  if  a  man  gently  lays  his  hand  on  another, 
and  thereby  stay  hint  from  inciting  a  dog  against  a  third  person  ;  if  I 
beat  one  (without  wounding  him,  or  throwhig  at  him  a  dangcrotiv, 
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weapon)  who  wronjjfully  endeavours  with  violence  to  dispossess  mt 
of  uiy  lands  or  i^oods,  or  the  (;oods  of  another  delivered  to  me  to  be 
kept  for  him,  .-.nd  who  will  no!  desist  u/ion  nni  laying  my  hand  ffenlti/ 
tin  Itimy  and  disuirbinij  hmi ;  or  if  a  man  beat,  wound,  or  maim  one 
«ho  makes  an  assault  upon  his  person,  or  that  of  his  wife,  parenti 
child,  or  master;  or  if  a  msm  fight  with  or  beat  one  who  attempts  to 
kill  any  strans;cr,  if  the  beating  was  actually  neccssaiy  to  obtain  the 
good  end  proposed,  or  rendered  necessaiy  in  self-defence  ;  in  al! 
these  cases  it  sei  ms  the  party  may  justify  the  assault  and  battery.  See 
1  J/aitii:  P.  C.  JSD.  and  ihc  several  authorities  there  cited. 

And  on  an  intlictnici.l  the  p  rty  may  [jlead  not  guilty,  and  give  the 
special  matter  in  evidence  ;  but  in  an  action  he  must  plead  it  special- 
ly. 6  M'jd.  172.  Supposing  it  matter  of  jusiijicaiion.  If  of  crcusr, 
it  is  said  it  may  be  given  in  txiUcncc  on  tlic  general  issue.  Bull, 

P.  ir. 

.-Mso  in  cases  of  assault,  for  the  assault  of  the  wife,  cliild,  or  ser- 
vant, the  husband,  father,  and  master  may  have  action  of  trespass, 
iier  i/:wd  serTiiium  timisli.  In  case  of  a  rjife,  husband  and  wife 
siiould  join  in  the  action  for  the  personal  abuse  of  the  wife  ;  (the  hus- 
band not  having  sustained  any  dama}i,-e.)  If  tlie  husband  has  been 
damnified,  as  by  tearing  her  cloallis,  5cc.  or  loss  of  her  assistance,  Sec. 
in  his  domestic  concerns,  for  that  peculiar  injury  to  himself  he  alone 
must  sue. 

As  to  I'.arenl  and  ehild,  maater  and  servant,,  unless  injur)'  accrues  to 
the  jiarent  or  master,,  the  ehild  or  sfrvar,!  may  sue. 

For  an  assault,  the  wrong-doer  is  subject  both  to  an  action  at  the 
suit  of  the  party,  wherein  he  shall  renner  damages  ;  and  also  to  an 
indictment  at  the  suit  of  the  king,  wherein  he  shall  be  fined  accord- 
ing to  the  heinousness  of  the  offence.    1  Hw.ok-.  263. 

But  if  both  are  depcndirtg  at  one  time,  unless  in  very  particular 
cases,  the  ;,ttomcy-genci-al  will,  on  application,  grant  a  nolle  firoseijui, 
if  the  party  will  not  disconiiime  his  action. 

Stat.  8  and  9  Il'm.  HI.  e.  II.  enacts,  that  where  there  are  several 
defendants  to  any  action  of  assault,  kc.  and  one  or  more  acquitted,  the 
]>erson  so  acquitted  shall  recover  costs  of  suit ;  unless  tl^e  judge  cer- 
tify that  there  was  a  reasonable  cause  for  making  such  person  a  de- 
fendsnt  or  defendants  to  such  action. 

If  any  person  assaults  a  privy  councillor  in  ilic  execution  of  his  of- 
fice, it  is  felony.    Stat.  9  .Inn.  e.  16. 

Stat.  6  Gto.  I.  f.  23.  §  1 1.  If  any  person  shall  wilfully  and  malicious- 
ly assault  any  person  iii  the  public  streets  or  highways,  with  an  intent 
to  tear,  spoil,  cut,  burn,  or  deface,  and  shall  tear,  spoil,  cut,  burn, 
or  deface  the  garments.  Sec.  of  such  person,  it  is  felony  ;  and  the  of- 
fender may  be  transported  for  seven  years. 

Assaulting  persons  in  a  forcible  manner,  with  intent  to  commit 
robbery,  is  made  felony  and  transportation,  by  stal.  7  Geo.  II.  r.  21. 
And  assaulting  or  tlircatening  a  counsellor  at  law,  or  attorney,  em- 
ployed in  a  cause  against  a  man  ;  or  a  juror  giving  verdict  against 
ium;  bis  adversaiy  for  suing  him,  &c.  is  punishable,  on  an  indict- 
ment, by  fine  and  imprisonment,  for  tlie  contempt.  I  J/awl:  5S. 
There  arc  other  assaults  punishable  in  a  precise  peculiar  manner,  vii. 
slat  5  //<  n.  IV.  e.  6.  and  1 1  Hen.  VI.  r.  1 1.  render  assauks  on  mem- 
bers of  parliament  more  than  usually  penal,  upon  non-suricntlcr  on 
proclamation.  Stat.  9  it/w.  II.  stat.  I.  c.  3.  gives  a  douoie  erimjnal 
process  against  those  who  assault  clergymen,  indictment  for  the  tem- 
poral offence  ;  and  process  in  the  ecclesiastical  court  for  Uie  spirituiik 
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•^c.  by  Stat.  5  Ktiz.  c.  *.  servants  assauUins  their  master,  mistress 
or  overseer,  maybe  imprisoned  Iwel'.  e  moitths  on  ccnviclioii  Ijcl'ore 
two  justices  :  By  stal.  9  ^ini.  c.  I  8.  to  assiiull,  beat  or  chilli  r.se 
another,  on  account  <>(  money  won  by  i^amii'K,  incurs  forl'uiuro  of 
goods,  and  two  years'  imprisonment.  See  'JVic  A'n:g  v.  Darky,  i  l.nut, 
174.  wlicre  defendant  w.is  convicted  on  tliis  statute.  By  stat.  9  Qco. 
1.  c.  22.  to  assault  another  by  wilfully  shooting  at  him,  \i  felony  with- 
out clcrijy.    liy  stat.  12  GVo.  I.  c.  31.  assaullins;  a  niaster  wool-comber 

'  or  weaver,  &c.  for  not  complyinp;  with  the  dcinamls  of  w<niimcn,  is 

felony,  punishable  by  transportation  for  seven  years.    See  tit.  C'on- 

'  iem/il.  Striking. 

ASSAY  of  ■weights  aitd  ineaaures,  (from  the  Fr.  esaa'jy  r.  e.  a  proof 

'  or  trial.)    Is  the  examination  of  weights  and  measure's  by  clerks  of 

*  markets,  &c.    Jieg.  Oritf.  279. 

ASSAYER  OK  THE  KING,  .//ssoyofor  r.-gis.]  An  officer  of  the 

*  king's  mint,  for  the  trial  of  silver  ;  he  is  indirt'orently  appointed  be- 
vwten  (he  master  of  the  mint  and  the  merchants  that  bring  silver 
Uiitlicr  for  exchange.    See  tit.  Goid  and  Siivcr  ;  and  Manry, 

ASS.\YERS,  or  plate  niado  by  goldsmit/is,  ike.  Sec  tit.  Gold- 
imit/is. 

*■  ASSAYSIARE,  To  associate,  to  take  as  fellow  judges  ;  a  word  used 

«  in  old  charters.    Cart.  .Mat.  G/asl.  MS.  ^  ST. 

ASSECUR.VRE,  Mscnirare.]    To  make  secure  by  pledges,  or 
1  any  solenm  interposition  of  faith.    In  the  charter  of  peace  between 

JJeii.  II.  and  his  sons,  this  word  is  mentioned.    Hovcden,  anno  117+. 
ii  AS.SED.\TION,  Possession  bv  a  tack  or  lease,  S:c.    Scotch  Diet. 

I  ASSEMBLY  UNL.WVEUL,  Sec  tit.  Riot. 

i  ASSENT,  or  consent.    To  a  legacy  of  goods,  the  asecnt  of  the  ex- 

ecutor is  necessary.    See  tit.  Jixerntor  and  Lcgacij. 
I  Assent  of  iJcan  and  Cha/u'er  in  making  leases  of  clmrch  lands  j 

1.  vide  I.L-ascs.    Of  ilic  major  part  of  cor/turations  in  tmiking  by-law». 

Vide   By-Laiss.    Of  assems  to  agreement,  sec  tit.  .'Igrcemcnt.  See 
^  also  other  proper  titles.  * 

ASSESSOlis,  Those  that  axsrs^  public  taxes.  There  are  assess- 
ments of  paribh  duties,  for  raising  money  for  the  poor,  repairing;  of 
highways,  &c.  made  and  levied  by  rate  on  the  inhabitants  ;  as  well  us 
assessments  of  public  taxes.  Sec.    See  ./isnisors. 

ASSETS,  Fr.  Jssez,  i.  e.  Sali«.]  Goods  enough  to  discharge  that 
6\irdcn  which  is  cast  upon  the  executor  or  heir,  in  satisfying  the  debts 
and  legacies  of  the  testator  or  ancestor.    Bro.  tifc  jinsets. 

Assets  are  rra/,  or  fiersonat  i  where  a  man  liath  lands  in  fee-simple, 
and  dies  seised  thereof,  tlie  lands  u  hich  cume  to  his  heirs  ui  e  assets 
real:  and  where  he  dies  possessed  of  any  Ji>  r.sonal  estate,  tlic  goods 
which  come  to  the  executors  are  assets  per.s6nal. 

Assets  are  also  divided  into  assets  /icr  descent,  and  asself  inter  mainet. 
Assets  by  descent,  is  where  a  person  is  boun<i  in  an  obligation,  and 
dies  sci.sed  of  lands  which  descend  to  the  heir,  the  land  shall  be  assets, 
and  the  heir  shall  be  charged  as  far  as  the  laud  to  iiim  descended  shall 
extend. 

./Issela  inter  maines,  is  when  a  man  indebted  makes  executoi's,  and 
leaves  them  sufficient  to  pay  his  debts  and  legacies  ;  or  where  sonic 
commodity  or  profit  ariseih  to  thcnt  in  right  of  the  testator,  which 
are  calletl  assets  in  their  hands.    Terms  de  Ley,  56.  77. 

As  to  assets  by  descent,  it  is  to  be  observed,  that  by  the  common 
law,  if  an  heir  had  sold  or  aliened  the  lands  which  were  assets,  be- 
fore the  obligation  of  his  ancostor  was  put  in  ^lut*  he  was  to  be  dis- 

Voi.  I.  S 
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chari;«I,  and  llic  ilcl)t  was  losl ;  but  by  slat.  3  Tl'm.  M.  t.  14.  marie 
pcrpcuiiil  by  6  \Vm.  III.  r.  14.  the  licir  is  made  liable  to  the  value  of 
the  land  by  liini  sold,  in  action  of  debt  brought  against  him  by  the 
obliijce,  who  shall  recover  to  the  value  of  the  said  land,  as  if  the 
debt  was  the  projier  debt  of  the  heir  ;  but  the  land  which  is  sold  or 
aliened  bo-ui  JUie  before  the  action  brought,  shall  not  be  liable  to 
execution  upon  a  judgment  recovered  against  the  heir  in  any  such 
action. 

And  by  stat.  29  Car.  II.  r.  3.  %  10.  lands  of  eesKiy  ijw  tninf  shall  be 
assets  by  descent ;  luid  by  the  Siime  stat.  §  12.  estates  /nir  autre  vie 
shall  be  assets  in  the  hands  of  the  heir,  if  it  come  to  liim  by  reason 
of  a  special  occupancy  ;  and  where  there  is  no  special  occupant,  it 
shall  j»o  to  the  executors  or  administratoi's  of  the  party  that  hati 
the  estate  lUcieof  by  virtue  of  the  grant,  and  shall  be  assets  in  their 
hands. 

Where  a  man  binds  himself  and  his  heirs  in  a  bond  ;  and  dies 
leaving  issue  two  sons,  if  the  eldest  son  enters  on  the  lands  by  de- 
scent as  heir  to  the  father,  and  die  withottt  issue  ;  and  then  the  young- 
est son  enters,  he  shall  be  charged  with  assets  as  heir  to  the  fullicr. 
jOivcr,  368.  Lands  which  come  to  the  heir  by  /turc/iase  shall  not  be 
assets ;  for  it  is  only  lands  by  dcucem  that  arc  assets.  1  Danv.  Mr. 
ST7. 

A  reversion  in  fee,  depending  upon  an  estate-tail,  is  not  assets  ;  be- 
cause it  lies  in  the  will  of  the  tenant  in  tail  to  dock  and  bar  it  by  Hue, 
S:c.  6  Hr/i.  56.  But  after  the  tail  is  spent  it  is  assets.  3  uM'jcl.  257. 
And  a  reversion  on  an  estate  for  life  or  years  shall  be  assets.  A  rever- 
sion expectant  upon  the  determination  of  an  estate  for  life  is  assets, 
and  ought  to  be  pleaded  specially  by  the  heir  ;  and  the  plaintifl"in  such 
case  may  take  judgment  of  it  cum  accidcrit.  Dyer^  371.  Carth. 
129.  An  .vlvowson  is  assets  ;  but  not  a  presentation  to  a  church  ac- 
tivjlly  void,  which  may  not  be  sold.    Co.  Lit.  3".l. 

-V  d  lands  by  desceiit  in  ancient  demesne  will  be  assets  in  debt.  But 
a  cop^-hold  estate  descending  to  sji  heir  is  not  assets  :  nor  is  right 
to  an  estate  assets,  without  possession,  &c.  till  recovered  and  reduced 
iiilo  possession.    Dnnv.  577. 

An  uiivuiiy  is  no  assets,  for  it  is  only  a  chose  in  aelitiii.  Br.  .4sset» 
/trr  Dmccti/,  /il.  26. 

Kquity  of  redemption  of  an  estate  mortgaged,  and  a  term  for  years 
to  attend  the  inheritince  are  assets.  3  /.rov.  32.  .\n  heir  may  plead 
r/CTis  /itr  ilixcait,  but  the  plaintifl"  may  reply  that  he  had  lantis  from 
his  ancestor;  and  specVil  matter  may  be  given  in  evidence,  Sec.  5 
Jirfi.  60.  A  special  judgment  against  assets  shall  only  have  relation 
to,  and  bind  the  land  for,  the  time  of  filing  the  original  writ  or  bill, 
Carr/i.  2J5.    Si  e  tit.  Jfrir  ;  and  Com.  /)<ir.  tit.  .Lxi-ln. 

.•\ssels  als.T  are  either  legal  or  equitable  ;  of  the  former,  some  have 
been  specified  above;  for  the  latter,  see  Com.  JDig.  til.  Chancery.  (2 
Geo.  1.)  5<c. 

As  to  ussets  inter  mainct,  see  lit.  Kreculor^  V.  5. 

ASSEWI.'VUl",  To  draw  or  drain  water  from  marsh  grounds.  Mon. 
Jn^.  -  vol.  f.  331. 

ASSIDKUK,  or  Jla.mlarc,  To  tux  equally  ;  to  asxi-ss.  lilat.  Paris. 
otiii'j  1332.  Sometimes  it  hatli  been  used  to  aaugn  an  annual  rent,  to 
be  paid  out  of  a  jjai  tieular  lann,  Sec. 

To  ASSIGN,  usuiffimre.']  Uath  various  significations;  one  general, 
as  to  set  over  a  right  to  another,  or  appoint  a  deputy,  &c.  another 
special,  to  st-t  forth  or  poiiit  at ;  as  to  assign  error,  assign  false  judg- 
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uienl,  waste,  &c.  Ami  in  assigning;  of  error,  it  must  be  sliown  where 
the  error  is  committed  ;  in  I'.ilse  jiuli;iiicnt,  wlicrein  the  jud(jmcnl  is 
unjust  ;  in  waste,  wliercin  especially  the  waste  is  done.  F.  .\'.  B.  IS. 
1 12.  Keg.  Orig.  72.  Also  justices  arc  said  to  be  assigned  to  take 
assises,  stat.  11  Jfcn.  VI.  r.  2. 

ASSIGN.\T10N,  Is  when  simply  any  thing  is  ceded,  yielded,  and 
assi)^'ned  to  another  ;  oi"  which  intimation  must  be  made.  Scotch 
Did. 

ASSIGNS,  or  .\SSIGNEF.S,  assigmms,  Lat.]  Those  who  arc-oi- 
sigiird,  deputed  or  appointed  by  the  act  of  the  patty,  or  the  opera- 
tion of  law,  to  do  any  act,  or  enjoy  any  benefit,  on  their  own  accounts 
and  risks  ;  an  assiijncc  bcinj;  one  tlu't  possesses  a  thiii);  in  liis  own 
right  J  but  a  deputy  he  that  acts  in  the  right  of  anothei-.  Perkins. 
Assignee  by  deed  is  when  a  lessee  of  a  term,  inc.  sells  and  assigns 
the  same  to  another,  that  other  is  his  assignee  by  deed  ;  assignee  in 
law  is  he  whom  the  law  so  makes,  without  any  appointment  of  the. 
person  ;  as  an  execiuor  is  assignee  in  law  to  the  testator.  Oyer,  6. 
But  if  there  be  assignee  in  deed,  assignee  in  law  is  not  allowed  :  if 
one  covenant  to  do  a  thing  to  J.  S.  or  liis  assigns  by  a  day,  and  before 
that  day  he  dies  j  if  before  the  day  he  name  any  assignee,  the  thing 
must  be  done  to  his  assignee  named  :  otherwise  to  his  executor  or 
administrator,  who  is  assignee  in  law.    27  l{en.  VIII.  2. 

He  is  called  assignee,  who  halh  the  whole  estate  of  the  assignor  : 
and  an  assignee,  though  not  named  in  a  condition,  may  pay  the  mo- 
ney to  save  the  land  ;  but  he  shall  not  receive  any  money,  utdess  he 
be  named.  Co.  J.ii.  215.  Assignees  may  take  advantage  of  forfeitures 
on  conditions,  when  tlaey  are  incident  to  the  reversion,  as  for  rent,  &c. 
1  jind.  82.  What  covenants  aftecl  or  benefit  assignees,  see  tit.  Co- 
■venunty  Cuiiditittn. 

Under  tlie  word  assigns  shall  be  included  the  assignee  of  an  as- 
signee in  jierjieluum,  the  heir  of  an  assignee,  or  the  assignee  of  an 
heir.  Co.  Lit.  384.  b.  J'lowd.  173.  5  Co.  16,  17.  b.  So  the  assignee 
of  an  assignee's  executor.  2  Siiajif.  57.  And  a  devisee.  2  S/iow. 
39.  God/j.  161.  But  if  an  obligation  be,  to  /lay  such  /tersoiia  as  Ac 
shail  name  by  ids  wilt  or  "ivritiiig  ;  there  must  be  an  express  nomina- 
tion, and  his  executor  shall  not  take  as  assignee.  jMo.  S55.  An  ad- 
ministrator is  an  assignee.    Afoor,  44. 

ASSIGNMENT,  ^ssignaiio.^  The  setting  over  or  transferring  the 
interest  a  man  hath  in  any  thing  to  another. 

Herein  shall  be  considered  principally  what  things  arc  assignable. 
As  to  what  covenants,  &C.  affect  or  benefit  assignees,  sec  tit.  Condi- 
tion, Covenant. 

Assignments  may  be  made  of  lands  in  fee,  for  life,  or  years  :  of  an 
annuity,  rent-charge,  judgment,  statute.  Etc.  but  as  to  lands,  they  arc 
usually  of  Ica.scs  and  estates  for  years,  Sec.  And  by  the  statute  of 
frauds,  stat.  29  Car.  II.  c.  3.  no  estate  of  freehold,  or  term  for  years,  shall 
be  assigned  but  by  deed  in  writing,  signed  by  the  parlies  ;  cxcc|)t  by 
operation  of  law.  A  possibility,  right  of  cntiy,  title  for  condition 
broken,  a  trust,  or  thing  in  action,  cannot  be  granted  or  assigned  over. 
Co,  Lit.  214. 

But  though  a  bond,  being  a  chose  in  action,  cannot  be  assigned  over  st; 
as  to  enable  the  assignee  to  sue  in  his  own  name,  yet  he  has  by  the  as- 
signment such  a  title  to  the  paper  and  wax,  that  he  may  keep  or  can- 
cel it.  Co.  Lit.  232.  And  in  the  assignment  of  bonds,  &c.  is  always 
contained  a  power  of  attorney  to  receive  au^  sac  iji  tlie  assignorSj 
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Also  in  equity  a  bontl  is  assijv-nabSe  lor  a  valuable  considera'.ion  paid, 
anil  the  assignee  aloi:e  beco!ni:s  cniiileel  to  tlie  money  ;  so  that  il  the 
ohlijjor,  alter  notice  of  the  assiginncnt,  pays  the  money  to  the  obligee, 
he  will  be  compelled  to  pay  it  over  again.    2  f'l  rn.  495.    In  the  case 

01  a  policy  of  insurance  the  court  of  K.  fl.  will  co  far  take  notice  of 
an  assignment,  us  to  i)ernii(  an  action  to  be  brought  in  the  name  of 
the  assignor.  1  Term  Rr/i.  26.  And  the  assignor  who  has  become  a 
bai.krupt  may  sue  the  debtor  for  t!ie  benefit  of  the  assignee.  Id.  619. 
4  Tirm  Hifi.  690. 

As  to  bare  rights  and  possibilities,  sec  Com.  Big.  tit.  Asuisament.- 

(«')• 

Though  a  possibiliiy  or  contingent  interest,  be  not  grantable  at  law, 
yet  (whether  in  rc:il  or  personal  I'statr)  it  is  iransmissibh  and  devisa- 
ble ;  Cro.  .he.  5  .'!>.  1  P.  l\'m«.  566.  J'orrctltr,  117.  8  Vin.  Mr. 
Wn.pl.  38.    1.'tik.e,\&.    1  Vez.^Ze.  PalUxf.  ii.    3  7Vrm  Kefi.  88. 

2  /inr.  1131.  1  liro.  Refi.  181.  Pearrfs  Coti.  /^^m.444.  The  cases 
in  tl.<-  books,  (I  C.  A\  18.  1  Ch.  Cat.  8.  PallrTf.  31.  44..  I  P.  IVmn.  579. 
X  P.  Wms.  132.  2  Prrem.  ISO.  9  Mod.  101.  2  P.  U  rns.  608.)  abun- 
dantlv  prove,  that  interests  in  e ontingenoy,  respectins;  personal  estates 
are  I'^-i^if/nafale  in  er;uiiy  ;  Init  it  mar  be  material  to  observe,  that  in  the 
case  i  f  jssigrments  of  such  interests,  equity  requires  the  assignee  to 
show  that  he  gave  a  valuable  cousidei-ation  for  the  interest  assigned  ; 
and  therefcre  wiil  not  interpose  to  assist  \olnntecrs.  But  courts  of 
equity  will  establish  assignments  of  conthigenl  interests  against  execu- 
toi-s,  administrators,  or  heirs  at  law.  even  where  such  assignments  arc 
made,  not  for  consideration  of  money,  but  in  consideration  of  love 
and  affection,  and  advaiiccmcnt  of  children.  1  t''ez.  409.  See  Pon- 
btmtquc^s  Treatise  of  Ki^uily.,  1.  203. 

An  assignee  must  take  the  security  assigned,  subject  to  the  same 
equity  that  it  was  in  the  hands  of  the  obligee  ;  as  if  on  a  marriage 
treaty  the  intended  husband  enters  into  a  marriage-brokage  bond, 
which  is  afterwards  assigned  to  creditors,  yet  it  still  remains  liable  to 
the  same  equity,  and  is  not  to  be  carried  into  execution  against  llic  ob- 
ligor.   2  Vern.  428. 

\\  here  there  is  a  bond  for  the  performance  of  the  covenants  in  a 
lease,  if  the  lessee  assigns  the  lease,  he  may  likewise  assign  the  bond ; 
but  this  must  be  before  any  of  the  covrr.ant.i  are  broken ;  but  if  any  of 
the  covenants  are  broken,  and  the  lessee  afterwards  assigns  the  lease 
and  bond,  and  the  assignee  puts  the  bond  in  suit,  for  those  breaches, 
it  is  maintenance.    Godb.  81. 

Statntc  7  Jac.  I.  c.  15.  enacts.  Thai  a  debtor  to  the  king  shall  not 
i.7:sigii  any  debts  to  kitn.  but  sneh  as  did  origiiiatly  grow  due  to  the 
debtor  ;  afterwards  there  T<as  a  debtor  to  the  husband  in  2,000/.  by  a 
statute  ;  the  Ini^baiid  made  his  wife  executrix,  and  died;  she  married 
again  one  G.  D,  who  was  indebted  to  the  king,  and  then  the  husband 
and  wife  assigned  tliis  statute  to  the  king,  in  satisfaction  of  the  debt 
due  to  him  ;  adjudged,  that  the  assignment  was  good,  for  though  the 
*;',-ccnd  husbantl  had  the  statute  in  right  of  his  i"!fr^  and,  by  consc- 
>  iiencc,  the  debt  was  not  originatiy  dtie  to  hin; ;  yet,  because  he  might 
•  lease  the  statute,  it  is  the  same  tfiing  as  il  il  had  been  originally 
taken  in  his  name.    2  Cro.  324. 

An  f#rf  of  trust  is  not  grantable  or  assignable  to  another  ;  and 
therefore  it  was  ad  judged,  that  the  office  of  z  filazer,  which  was  an 
office  of  trust,  could  not  be  assigned  :  nor  could  it  be  extended  upon 
a  statute.  T. 
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A  barf  fiower  is  not  assignable,  but  where  it  is  coupled  with  an  in- 
terest it  may  be  assigned.    3  Jon.  306.    2  Mod.  317. 

Arrears  of  rent,  i^c.  is  a  cAwt  in  action,  and  not  assignable.  See 
Stin.  6. 

It  hath  been  doubted  if  a  lease /or  years,  before  entry  and  pos&cssionj 
be  assij^nable.    See  SAom.  291. 

A  lessee  out  of  possession  cannot  make  any  assignment  of  his  term 
off  the  land ;  but  must  first  enter,  and  recontinue  his  possession ;  or 
seal  and  deliver  the  deed  upon  the  huid,  which  puts  the  assignee  into 
actual  possession.  Dalis.  S\.  But  it  has  been  adjudged  that  where 
lesseeybr  xjears  of  the  crown  is  put  out  of  his  estate  by  a  stranger,  yet 
he  may  assign  the  term,  though  he  is  not  in  possession ;  because  the 
reversion  being  in  the  crown,  he  cannot  lawfully  be  put  out  of  posses- 
sion, but  at  his  own  will.  Cro.  EUz.  275. 

If  lessee  for  years  assifft!  all  his  term  in  his  lease  to  another,  he  can- 
not reserve  a  right  in  the  assi^nmeiii  ;  for  he  hath  no  interest  in  the 
thing  by  reason  of  which  the  rent  reserved  should  be  paid  ;  and  where 
there  is  no  reversion  there  can  be  no  distress ;  but  debt  may  lie  upon 
it,  as  on  a  contract.  1  Lill.  Mr.  99.  Where  the  executor  of  a  lessee 
assig-ns  the  temn,  debt  will  not  lie  against  him  for  rent  incurred  after  the 
assignmcnl  ;  because  there  is  neither  privity  of  contract,  nor  estate  be- 
tween the  lessor  and  executor:  but  if  the  lessee  himself  aitnigus  his 
lease,  the  privity  of  contract  remains  between  him  and  the  lessor,  al- 
though the  privily  of  estate  is  gone  by  the  assignment-,  and  he  shall  be 
chargeable  during  his  life  ;  but  after  his  death  the  privity  of  contract  is 
likewise  determined.  3  Heft.  14.  24.  ."Mthough  a  lessee  make  anaesign- 
■ment  over  of  his  term,  yet  debt  lies  against  him  by  the  lessor  or  his 
heir  ;  (not  having  accepted  rent  from  the  assignee  ;)  but  where  a  lessee 
assigns  his  term,  and  tiic  lessor  his  reversion,  tlic  pi  ivity  is  determined, 
and  debt  doth  not  lie  for  the  reversioner  against  the  first  lessee.  Moor, 
472.    Vide  Barker  v.  Dormer,  1  Hho.  191. 

A  man  made  a  lease,  provided  that  the  lessee  or  his  assigns  should 
not  alien  the  premises  without  license  of  the  lessor,  kc.  who  after  gave 
license  to  tlic  lessee  to  alien ;  by  this  the  lessee  or  his  assigns  may 
alien  in  in^nitum.  4  Re/i.  119. 

Adjudged,  that  some  things  in  respect  of  their  nature  are  not  assign- 
able, or  to  be  granted  over  ;  as  for  instance,  if  the  donee  in  tail  holdeth 
of  the  donor  by  ft  aliii,  he  cannot  assign  it  over  to  another,  because,/«iftv 
is  incident  to,  and  inseparable  from,  the  reversion  ;  so  if  llie  founder  of 
a  college  grant  his  foundation,  though  it  be  to  the  king,  the  grant  is  void, 
because  it  is  inseparaljlc  from  his  blood.  1 1  J<e/i.  66.  in  Magdalen, 
Culltge's  case. 

Several  things  are  assignable  by  acts  of  parliament,  which  seem  not 
assignable  in  their  own  nature  ;  as  promissory  notes  and  bills  of  ex- 
change by  Stat.  3  antl  4  .Inn.  c  9.  b;ul-bonds  by  tlie  sheriff,  by  4  and  5 
i^nn.  c.  16.  a  judge's  certificate  for  taking  and  prosecuting  a  felon  to 
conviction,  by  10  and  1 1  H'ni.  111.  c.  23.  a  bankrupt's  effects  by  the 
several  statutes  of  bankruptcy. 

A  lease  was  made  for  years  of  lands,  excepting  the  woods ;  the  les- 
sor grants  the  trees  to  the  lessee,  and  lie  assigns  tlie  laud  over  to 
another;  the  trees  do  not  pass  by  this  assignment  to  the  assignee. 
Coldsb.  188. 

Where  tenant  for  years  assigns  his  estate,  no  consideration  is  ncces- 
aai-y ;  for  the  tenant  being  subject  to  pajnnent  of  rent,  &c.  is  sufficient 
to  vest  an  estate  in  the  assignees :  in  other  cases  some  consideration 
must  be  paid.   I  Mod.  263.  The  words  rcqviired  in  assignments  arc, 
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grantj  assign  and  sec  over  ;  which  may  amount  lo  a  gonl,  f<»ffrnent, 
]ease,  release,  confirmation*  Sec.  I  Inst.  30  i.  In  these  deeds  the  as- 
signor is  to  covenant  to  save  harmless  from  former  grants,  S;c.  That 
he  is  owner  of  the  land,  and  hatii  power  to  assign  ;  that  the  assignee 
shall  quietly  enjoy,  aiul  to  make  further  assurance ;  and  the  assignee 
covenants  to  pay  ihc  rent,  and  perform  the  covenants,  &cc. 

Form  of  an  AssrcxMEsx  of  a  Bosd. 

TO  all  to  •vfbovi  thcHC  Jircsents  shall  come^  grt'ctir}^^  :  Whereas  A.  B. 
ofy  U.C.  in  and  by  one  bond  or  obll^aUony  bearing  dalc^  Sec.  became  bound 
toC.  D.  ffy  Sec.  in  thefxenat  sum  o/,  &c.  conditium-d  for  the  fiaymcnt  ofy 
£tc.  and  interest  at  a  day  long  since  ftasacd,  an  by  the  said  bond  and  con- 
dition thereof  7nay  a/i/tcar :  And  whereas  ihrrc  novj  remains  due  to  the 
said  CD.  for  fsri/icifmi  and  ivtvreM  on  the  said  bond,  the  &uni  qf.  Sec. 
Now  know  ye*  That  the  mid  C.  D.ybr  and  in  consider  at  ion  of  the  said 
sum  ffy  Sec.  of  lavjfut  British  money  to  ium  in  hand  paid  by  E.  F.  of  &c, 
the  receipt  ivhereof  the  said  C.  D.  doth  hereby  acknoxvtedge  ;  he  the  said 
C.  D.  hath  assigned  and  set  overhand  by  these  Jirentnts  doth  assign  and 
act  overy  unto  the  said  E.  F.  the  said  recited  bond  or  obltgatio?iy  and  the 
money  thereujion  due  and  owSngy  and  all  his  right  and  interest  of  in^  and 
to  the  same.  And  the  said  C.  D.  for  the  coimideration  aforesaid^  hath 
made,  constituted  and  a/i/iointed,  and  by  these  presents  doth  mckey  con- 
atitute  and  appoint y  the  said  E.  F.  his  executors  and  administra- 
torsy  his  true  and  iatvful  attorney  and  attorneys  irrevocablCy  for  him 
and  in  his  name,  and  in  the  name  and  iwines  cf  hia  executors  and  ad' 
ministratorsy  but  for  the  sole  and  proper  use  and  beiieft  of  the  said  E.  F. 
Ms  executorsy  adntinistra:or.f  and  Uftnignsy  toasky  rcquircy  demand  and  re- 
ceive of  the  said  ,\.  B.  his  heirs,  cxt  cutoTs  and  administrators,  the  money 
due  on  the  said  bond  ;  and  on  non-payment  thereof  he  the  said  A.  B.  hit 
heirsy  executors  and  administrators,  to  sue  for  and  recover  the  sainc  ;  and 
on  payment  thereof  to  deliver  up  and  cancel  the  said  bond,  and  give  suffi- 
cient releases  and  discharges  therefore,  and  one  or  more  attorney  or  at- 
torneys under  him  to  constitute  ;  and  ivhatsocver  the  said  E.  F.  er  his  at- 
torney or  attornty-f,  shall  lawfully  do  in  the  premises,  the  said  C.  D. 
doth  hereby  alloiv  and  affirm.  And  the  said  C.  D.  doth  covenant  with 
the  said  E.  F.  that  he  the  said  C.  D.  hath  not  receivedy  nor  will  receiz'e 
the  said  money  due  on  the  said  bond,  or  any  part  thereqf ;  neither  shall 
cr  ivHl  release  or  discharge  the  same,  or  any  part  thereof;  but  ^vUl  oittn 
and  allow  of  all  lawful  proceedings  for  recovery  thereof  j  he  the  said  E.  F. 
f:avtng  the  said  C.  D.  harmless,  of  and  from  any  coats^  that  may  happen 
to  him  therehf.  In  witness,  Sec. 

ASSIMULAKE,  To  put  highways  togetlicr:  it  is  mentioned  in 
teg.  iten.  L  f .  8. 

ASSISA  CADERE.  This  word  signifies  to  be  nonsuited  ;  as  when 
there  is  such  a  plain  and  legal  insufficiency  in  a  suit,  that  the  complain- 
ant can  proceed  no  further  on  it.  Fleta,  lib.  4.  c.  15.  liracton,  lib.  2. 
e.  7. 

ASSISA  CADIT  IN'  JUUATAM,  Is  where  a  thing  in  controversy 
Is  so  doubtful,  that  it  must  necessarily  be  tried  by  a  jury.  Fletuy  Hb. 
4.  c.  15.  See  post,  Attaint. 

ASSISA  COiiTINUANDA,  A  writ  directed  to  the  justices  ofas- 
sise  for  the  continuation  of  a  cause,  when  certain  records  alleged  can- 
not be  produced  in  time  by  Uie  party  that  has  occasion  to  use  tJvcm. 
R/g.  Orig.  217. 
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ASSISA  PROROGANDA,  Is  a  writ  directed  to  the  justices  as- 
signed to  take  assises,  for  the  stay  of  proceedings,  by  reason  of  the 
parly's  being  employed  in  tlie  king's  business.  jRcg.  Orig.  208. 

ASSISA  PANIS  &  CKREVISyF.  (or  cercvisie.)  The  still.  51  Hen. 
III.  for  setting  the  price  of  bread  and  ale  is  so  entitled. 

ASSISE,  Fr.  .Vssi>.]  According  to  our  ancient  books  is  defined  to 
be  an  assembly  of  knights,  and  other  svibstantial  men,  with  the  justice, 
in  a  certain  place,  and  at  a  certain  time  appointe<i.  Cusfum.  J\/'or»iand. 
ca/i.  24.  This  word  is  properly  derived  from  the  Laliii  verb  assideo, 
to  sit  together ;  and  is  also  taken  for  the  court,  place,  or  time,  when 
and  where  the  writs  and  processes  of  assise  arc  handled  or  taken. 
And  in  this  signification  assise  is  general ;  as  when  the  justices  go  their 
several  circuits  with  commission  to  take  all  assises;  or  special,  where 
a  special  commission  is  granted  to  certain  persons  (formerly  often- 
times done)  for  taking  an  assise  upon  one  or  two  disseisins  only. 
Braet.  lib.  3. 

Concerning  tlie  general  assise,  all  the  comities  of  Jivgland  arc  divi- 
ded into  six  circuits  ;  and  two  judges  are  assigned  by  the  king's  com- 
mission to  every  circuit,  who  hold  their  assises  twice  a  year  in  every 
county;  (except  Middlesex,  where  the  king's  courts  of  record  do  sit, 
and  where  his  coints  for  his  counties  p.ilatine  are  held ;)  and  these 
judges  have  five  several  commissions. 

1.  Of  oyer  and  terminer,  directed  to  them  and  many  other  gentlemen 
of  the  county,  by  which  they  are  empowered  to  try  treasons,  fclonicsi 
Sec.  and  this  is  the  largest  commission  they  have. 

2.  Of  gaol  delivery,  directed  to  the  judges  and  the  clerk  of  assise  as- 
sociate, which  gives  them  power  to  try  every  prisoner  in  the  gaol  com- 
mitted for  any  oft'cnce  whatsoever,  but  none  but  prisoners  in  the  gaol; 
so  that  one  way  or  other  they  rid  the  gaol  of  all  the  prisoners  in  it. 

3.  Of  assise,  directed  to  themselves  only,  and  the  clerk  of  assise,  to 
take  assises,  and  do  right  upon  writs  of  assise  brought  before  them  by 
such  as  arc  wrongfully  thrast  out  of  their  lands  and  possessions ;  which 
writs  were  heretofore  frc(juent,  but  now  men's  possessions  are  sooner 
recovered  by  ejectments,  &c. 

4.  Of  nisi  lirius,  directed  to  the  judges  and  clerk  of  assise,  by  which 
civil  causes,  grown  to  issue  in  the  courts  almve,  are  tried  in  the  vaca- 
tion by  a  jury  of  twelve  men  of  the  county  wlierc  the  cause  of  action 
ferises ;  and  on  return  of  the  verdict  of  the  jury  to  the  couit  above,  the 
judges  there  give  judgment. 

These  causes  by  the  course  of  the  courts  are  usually  appointed  to  be 
Wied  at  Westminster  in  some  Kaster  or  Aticfiaelmas  term,  by  a  jury 
returned  from  the  county  w  herein  the  cause  of  action  arises  :  but  with 
this  proviso,  nisi  /inus,  unless  before  the  day  prefixed,  the  judges  of 
assise  come  into  the  county  in  question.  This  they  are  sure  to  do  in 
the  preceding  vacation. 

5.  .//  commission  of  the  peace,  in  every  county  of  the  circuits  ;  and  all 
justices  of  the  peace  of  the  county  are  bound  to  be  present  at  the  as» 
sises  ;  and  sheriffs  arc  also  to  give  their  attendance  on  the  judges,  or 
they  shall  be  fined.    JJacon's  J<lem.  15,  IS.  Sec.  3  Comm.  60.  269. 

There  is  a  commission  of  the  peace,  oyer  and  terminer  and  gaol  de» 
livery  of  jVeivgate,  held  eight  times  in  a  year,  for  the  city  of  London 
and  county  of  Middlesex,  at  Justice  Hall  in  the  Old  JIailey,  where  the 
lord  mayor  is  the  chief  judge. 

In  ll'ales  there  are  but  two  circuits,  Ai'omA  and  South  Wales;  for 
each  of  whif  h  the  king  appoints  two  persons  Icarncil  in  the  laws  to  be 
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judges  ;  stat.  18  Jilh.  c.  8.  If  justices  sh  by  force  of  a  commisBion, 
aiiil  do  not  adjoHm  tlie  commission,  it  is  determined.    4  In/sl.  265. 

Sec  19  Gio.  III.  c.  74.  §  "0.  as  to  judges'  lodgings  on  assises  in 
Grral  Briluin,  made  perpetual  by  39  Geo.  III.  c.  16.  See  also  41 
Gto.  III.  (U.  K.)  c.  88.  providing  for  judges*  lodgings  on  assises  iu 
Ireland. 

The  constitution  of  the  justices  of  assise  was  begun  by  Hen.  XL 
thougli  somcwiiat  diRcrent  lioni  what  they  now  are  :  and  by  Magtm 
Chur:;i  justices  shall  be  sent  through  every  county  once  a  year,  who, 
Willi  ilie  knights  of  the  respective  shires,  shall  take  assises  of  novel 
disseisin,  &c.  in  their  proper  shires,  and  what  cannot  be  detcnnined 
there  shall  be  ended  by  them  in  some  other  place  in  their  circuit ;  and 
if  it  be  too  difficult  for  them,  it  shall  be  referred  to  the  justices  of 
tiie  bench,  ilicrc  to  be  ended.    9  Hen.  III.  c.  12. 

Tncre  are  several  statutes  as  to  holding  the  assises  at  particulap 
places  in  certain  counties.    Sec  Circuits,  .Via  Prius,  Judges,  Juaticet. 

ASSISE  is  likewise  used  for  a  jury,  where  assises  of  novel  disseisia 
arc  tried  ;  tlic  panels  of  assises  shall  be  arrayed  and  a  copy  indented 
delivered  by  the  sheriff,  &c.  to  tlie  plaintiffs  and  defendants  six  days 
before  the  sessions,  kc.  if  demanded,  on  pain  of  iOt.  by  stat.  6  Hen. 
VI.  ca/i.  2.  And  assise  is  taken  for  a  writ  for  recoveiy  of  possession 
of  things  immoveable,  whereof  any  one  and  his  ancestors  have  been 
disseised.  Likewise,  in  another  sense,  it  signifies  an  ordinance,  or 
statute,  as  .issisa  Panis  el  Cen-i.\ix.    Jieg.  Orig.  279. 

ASSISE  OF  NOVEL  DISSEISIN,  Msua  novx  dwmin*.]  See 
Disseisin. 

An  assise  of  novel  disseisin  is  a  remedy  maxime  /cslinum,  for  the 
recovery  of  lands  or  tenements,  of  which  the  parly  was  disseised.  9 
/isf.  410.  And  it  is  called  novel  dLucisin,  because  the  justices  in  etjre 
went  their  circuits  from  seven  years  to  seven  ycai'S  ;  and  no  assise 
was  allowed  before  them  wliich  commenced  before  the  last  circuit, 
vhicltwas  called  an  ancient  assise  ;  and  that  which  was  upon  a  dis- 
seisin since  tiic  last  circuit,  an  assise  of  novel  disseisin.  Co.  JJt.  153.  b. 

An  assise  is  called  festinum  remedinm.  I.  Because  the  tenant  shall 
not  be  essoined.  2.  Shall  not  cast  a  protection.  3.  Shall  not  pray  in 
aid  of  the  king.  4.  Shall  not  vouch  any  stranger,  except  he  be  pre- 
sent, and  will  enter  presently  into  warr.mty  ;  so  of  receipt.  5.  The 
parol  sliall  not  demur  for  the  nonage  of  the  plaintifi'  or  defendant.  S 
Co.  50.    Booth,  262. 

It  lies  where  tenant  in  fee-simple,  fee  tail,  or  for  term  of  life,  is 
put  out  and  disseised  of  his  lands,  or  tenements,  rents,  common  of 
pasture,  common  way,  or  of  an  office,  toll.  Sec.  Gtanv.lib.  10.  Reg. 
Orig.  197.  Assise  must  be  of  an  actual  freehold  in  lands,  $cc.  and  not 
a  freeliold  in  law  :  it  licili  of  common  of  pasture,  where  the  common- 
er hath  a  freehold  in  it,  and  the  lord  or  other  persons  feed  it  so  hard, 
that  all  the  grass  is  cat  up  :  but  then  the  phuntiif  must  count  and  set 
forth  how  long  the  land  was  fed,  and  allege  /icr  i/uod  jirojicuum 
stum  iiittein  amisit,  iSTc.  9  Ke/i.  113.  One  may  have  an  assise  of  land 
and  rent,  or  of  several  rents,  and  offices  and  profits  in  his  soil,  all  in 
one  writ :  and  if  it  be  of  a  rent-charge,  or  rent-seek,  it  shall  be  ge- 
neral de  libera  trnemento  in  such  a  place,  and  all  the  lands  and  tene- 
ments of  the  tenants  charged  ought  to  be  named  in  the  writ ;  but  in 
assise  for  rent  service  it  is  otherwise.  Dyer,  i\.  An  assise  may  be 
brought  for  an  oflice  held  for  life ;  but  tlien  it  must  be  an  office  of 
profit,  not  of  charge  only  :  of  the  toll  of  a  mill,  or  market,  assis» 
Ucth  ;  tliough  it  may  not  be  brought  of  suit  to  a  mill.    8  Rcji.  46,  47.- 
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An  assise  was  broughi  of  Uic  office  of  !L,filttzer,o(  the  court  uf  Com* 
Tnon  Pleas,  and  tiie  demandant  counted  i/c  tibrro  tciivmtnto-,  uud  allet^cd 
seisin,  by  lakiiig  money  for  a  ca/  ius,  and  llie  fxjsl  was  put  in  vieit) 
where  the  officer  sate.    Dyer,  1 14. 

Ai;  assise  lieth  of  the  oiTice  of  register  of  the  ailmiral/y,  and  the  de* 
ni;.i-d.:nt  laid  a  prescription  to  it,  1'/'t.  tjuod  ijuilibel  /i:ij:ixm'jtli  flemoiia, 
who  should  be  named  by  tlie  admiral,  should  be  reginturcd  of  tlie  ad*- 
miralty  for  life.    Diicr,  153. 

It  lieth  of  offices  of  woodimrd,  fmrk-kirticr,  and  kerjier  of  chamt, 
■warreiirr.  Sec.  but  these  arc  not  at  comnioii  law  ;  but  by  the  statute 
of  IVes/m,  2.  c.  23.  because  they  are  of  profits  to  be  taken  in  al'tno 
tola:  it  likewise  lieth  of  ull  other  offices  and  baili\vi:;':s  in  feu.  8  Rejh 
♦7. 

In  an  assise  of  a  new  office,  it  ought  to  be  showed  what  profiti  be- 
long to  it ;  but  it  is  otherwise  of  an  ancient  office,  because  it  13 
presumed,  that  the  profit  thereof  is  sufficiently  known.  8  i<f/t.  45. 
49. 

I'euuTits  in  common  shall  each  have  a  9evcr;d  assise  for  his  moiety^ 
or  pji't,  because  they  arc  seised  by  srverat  titks  ;  but  t-Ufntij  Joint' 
!ena/f  's  shall  have  but  one  assise  in  all  their  names,  because  they  have 
but  one  joint  title  ;  so  if  there  arc  three  joint-tenants,  and  one  of  them 
releasetli  all  his  right  to  one  of  his  companions,  and  then  the  other 
two  are  disseised  of  the  whole,  they  shall  have  but  one  assise  in  both 
their  names,  for  the  two  p.irts,  because  they  had  a  joi,it  title  to  it  at 
the  time  of  the  disseisin,  and  he  to  whom  the  release  was  given  shall 
have  an  assise  in  his  own  name,  because  of  that  p.n  t  he  is  tenant  itt 
common.    Co.  Lit.  196. 

If  lessee  for  years,  or  tenant  at  will,  be  ousted,  the  lessor,  or  he  i(V 
remainder,  may  have  assbc,  because  the  freehold  was  in  him  at  tho 
time  of  the  disseisin.  Ac/.  109.  Assise  lies  lor  tithes,  by  stat.  32 
ffen.  VIII.  r.  7.  CVo.  jEliz.  559.  But  not  for  an  annuity,  pension,  Sec. 
In  some  cases  an  assise  will  lie  where  ejectment  w  iil  not.  lijectment 
will  not  lie  de  /liscarid,  by  reason  the  sheriff  cannot  deliver  possession 
of  it  i  but  an  assise  will  lie  for  it,  as  it  may  be  viewed  by  the  recog- 
nitors. C'n.  Car.  531.  Assise  will  sometimes  lie  whcl-c  trespass  vi 
ci  armis  doth  not.    I'ide  8  Jie/i.  47.    1  .Vt  h.  yliir.  276. 

By  Mu,:^na  Chartu.,  9  lien.  III.  ctifi.  12.  asttiaca  of  novel  tlisscisinf 
Uc.  shall  be  taken  in  the  proper  counties,  by  the  king's  justices :  and 
for  estovers  of  wooil,  profit  taken  in  woods,  com  to  be  received 
yearly  in  a  certain  place  ;  and  for  toll,  tonnage,  &c.  and  of  offices  in 
Ipe,  an  assise  siiall  be ;  also  for  common  of  turbary,  and  of  fishing, 
appendant  to  freehold,  S:c. 

In  an  assise,  the  plaijitifT  must  prove  liis  title,  tlicn  his  seisin  and 
disseisin :  but  seisin  of  part  of  a  rent  is  sufficient  to  have  assise  of 
the  whole  :  and  if  a  man,  who  hath  title  to  enter,  set  his  foot  upon 
the  land,  and  is  ousted,  that  is  a  sufficient  seisin. 

As  the  writ  of  assise  restores  the  party  to  the  actual  seisin  of  his 
freehold,  for  so  are  the  words  of  the  writ,  viz.  facias  tenemetunm  illud 
teiniri,  Uc.  consetiuently  the  party  that  brings  tho  n  rit  must  found  it 
upon  an  actual  seisin,  which  he  has  been  devested  of,  for  ollierwiso 
this  remedy  is  not  commensurate  to  his  ease.    Sec  2  lioil.  Mr.  403. 

Therefore,  if  there  be  lord  and  tenant  by  i-oni-service,  and  the  lord 
grants  the  services  to  another,  and  tlie  tenant  attunvi  by  a  penny, 
this  being  given  by  way  tii attornment,  is  not  sufficient  seisin  to  ground 
an  assise  on  ;  secus  if  the  penny  had  been  given  by  way  of  seisin  of 
the  rent.    XiV.  §  565.    Co.  Lit.  4  Cc.  9.    10  CV.  U?. 
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The  nret  process  in  Ihis  action  is  an  original  writ  issued  out  of 
chji.cery,  dirccud  lo  the  siierifl',  commanding  liini  to  return  a  jury, 
who  are  callid  the  recognitors  of  llie  assise.  An  assise  is  lo  be  ar- 
riURned  on  H  e  day  ilie  wiit  is  returnable,  on  which  day  tlic  defcnd- 
anl  is  to  coui.t,  and  the  tenant  is  to  appear  and  ple.id  instantly.  Sty, 
Ri,^.  B8. 

11  in  a!)  assise  no  tenant  of  the  freehold  be  mentioned,  the  defend- 
ant niiiy  pled  it ;  and  where  one  defendant  pleads  no  tenant  of  the 
freehold  named  in  the  writ,  if  this  is  found,  tlic  writ  shall  abate  quoad 
all.    Utii-r,  2U7. 

On  such  a  plea  of  the  defendant,  the  plaintiff  says  that  he  hath 
made  a  feoffmerit  to  persons  unknown,  and  he  himself  hath  continually 
taken  li.e  profits;  il  then  they  are  at  issue  upon  the  takinpthe  profits, 
and  it  be  found  aR-air.st  the  defendant,  it  shall  not  be  inquired  of  the 
points  of  llie  assise,  for  the  disseisin  is  acknowledged.  I  Don'.  Abr. 
iii,.  .^r.d  if  the  deed  of  the  ancestor  of  the  plaintiff  be  pleaded  in 
bar,  and  this  is  denied,  anil  found  for  the  plaii.titf,  the  assise  shall  not 
intjuire  of  the  points  of  the  wiit,  but  only  of  the  damages.    Ibid.  585. 

In  this  stiit,  if  the  defendant  fail  to  make  tcood  the  exception  which 
he  pleads,  he  shall  be  adjudged  a  disseisor,  without  taking  the  assise ; 
and  shall  p.  y  the  plainlifi  double  dauiuges,  and  be  imprisoned  a 
year.  Stat.  IS  hJw.  I.  tafi.  25.  In  assise  tlie  tenant  pleads  in  bar, 
and  the  piair.tiB'  makes  title,  but  the  tenant  doth  neither  answer  nor 
traverse  tl.e  title  ;  in  this  case  the  assise  shall  be  awarded  at  large. 
CVo.  l:Uz.  559.  And  if  any  other  title  is  found  for  the  plainlifi,  he  shall 
recover.  Ero,  jlst,i.  2SI.  If  a  teriant  pleads  in  abatcnicnl  in  an  assise, 
lie  niust  at  the  same  time  plead  over  in  bar ;  and  no  imparlance  shall 
be  allowed  without  good  cause  :  and  where  there  are  several  defend- 
ants, and  any  of  them  do  r.ot  appear  the  first  ilay,  the  assise  shall  be 
taken  against  tliem  by  default.    Pascli.  5  Ji  m.  IH. 

If  assise  be  bi ought  against  a  lessee,  he  may  not  plead  assixa  non  ; 
for  that  is  the  form  t.f  the  plea  in  bar  for  tenant  of  the  freehold  :  he 
ought  to  plead  the  speciiJ  matter,  viz.  his  lease,  the  revei-sinn  in  the 
plaintiff,  and  that  he  is  possessed,  and  so  in  without  wrong.  Jrnk. 
Cini.  142.  An  assise  is  to  be  first  arraigned,  and  the  plaintiff's  coun- 
sel pri.ys  tl-.e  court  tliat  the  defendant  may  be  called  ;  whereupon  he  is 
calieil ;  M.ii  if  the  deferjdant  appears,  then  his  counsel  demand  oyer  of 
tl  e  writ  of  assise,  and  the  return  of  it;  which  is  granted  ;  and  then 
he  prays  k.ivc  to  imparl  lo  a  short  time  after,  and  the  jury  is  adjcum- 
ctl  to  th.a  d,;y  :  at  the  day  given  by  the  court,  the  defendant  is  again 
called,  and,  upon  his  appearance,  he  pleads  to  the  assise  ;  and  upon 
this  ;ji  issue  is  joined  between  the  parties,  ar.d  the  jurors  are  sworn 
to  try  the  issue,  the  counsel  proceeding  to  give  them  their  evidence  : 
after  the  trial  the  couit  gives  judgment,  ami  the  plaintiff  recovering  is 
to  have  writ  of  srUltiy  1  IMl.  .'Ihr.  103,  106. 

The  jurors  that  are  to  try  the  o»«sf  arc  to  view  the  thing  in  de- 
mand :  by  wiit  of  oMisr  the  sheriff'  is  commanded,  Qriod  facial  iluode- 
cim  libcros  rt  li  guli  s  Iwminca  dv  vicineto,  tfr.  Fidere  ii-ncmtmium  iUud, 
tl  mmina  varum  iKdreviari,  rl  qvvd  summtmcal  eos  fiir  bciias  xummmi- 
tinaes,  quod  tint  curam  jmiitiartin,  fs'c./iai  ali  itide  facerc  rrcognilionem, 
trc. 

By  rOs.'n:.  2.  ro/i.  23.  a  certificate  of  assise  is  given,  which  is  a 
writ  for  the  jvity  grieved,  by  a  verdict  of  judgment  given  against 
him  in  an  assise,  when  he  had  something  to  plead,  as  a  record  or  re- 
lease, which  couid  not  have  been  pleaded  by  his  bailiff  ;  or  when  the 
assise  was  taken  against  himself  by  default,  to  have  the  deed  uied, 
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and  the  rfcord  broiifjht  In  l)iforc  the  justices,  and  Ihc  former  jury 
siimiinmctl  lo  ipjVMr  i)ef<)rc  hiiu  at  a  ct  itaiii  day  and  place,  for  a  fur- 
thcr  cxainin  itiim  and  trial  of  the  mutter.  Sec  floo/A,  215.  387.  4  Co. 
4.  b.    a  Tnf.  16.     F.  .V.  n.  IRl.    3  Vumm.  389. 

The  plaint  need  not  be  so  cert;iin  in  itmUr  as  in  other  writs  :  the 
judgment  b«inK  to  rr  cover  prr  visum  rccoifniiorvm  ;  and  if  tlie  plaint 
be  but  so  c<'rt,Jn  os  ilmt  tl>c  recoffnitois  iriay  put  the  demandant  into 
posscssiim,  it  is  Kulficient.    Durr,  84. 

Tu  pi  Lvcnt  frcc]iif  nt  and  vexations  disseisins,  it  is  enacted  by  the 
statute  of  Mi  rion,  20  Hni.  III.  c.  3.  that  if  a  person  disseised  r'. cover 
seisin  of  the  land  a|^in,  by  assise  of  uox-rl  Hit,si  isiii^  and  be  a-^itin  dis- 
seised of  tlie  same  tenements  by  the  same  tUsscisor,  be  shall  have  u 
writ  of  rcdixfi'hin  ;  and,  if  he  recover  therein,  the  rcriiKurhor  shall 
be  imprisoned  ;  and  by  the  statute  of  A/urtlfrffr,  52  //»  «.  III.  c.  8. 
shall  also  pay  a  fine  to  the  kir.i^  :  to  whirh  ti  c  stul.  W  s:m.  2.  (13 
£ilw.  I.)  f.  26.  hath  superadded  double  diiiiai^es  to  the  p.iity  ag- 
grieved. In  like  manner,  by  the  same  statute  of  Mcrton^  when  any 
lands  or  tenements  arc  recovered  by  assise  of  mort  d'aii-esfo',  or  ot'ier 
jury,  or  any  judgment  of  the  cotirt,  if  the  party  be  afterwards  dis- 
seised by  the  same  person  against  whom  jud'^mcnt  was  obtained,  he 
shall  have  a  writ  of  /loxr-dimrifiin  against  him  ;  which  subjects  the 
fiofit'disKrisor  to  the  same  penalties  as  a  rrdixs.-is'jr.  The  reusoii  of 
all  which,  as  given  by  Sir  Edxi-ard  Coke,  (3  Innt.  83,  84.)  is  because 
such  proceeding  is  a  contempt  of  the  king's  court,  and  in  despite  of 
the  law.  3  C.>mm,  188.  See  i<(.5-.  On^-.  208.  A".  S.  190.  Co.  JUl. 
154.    2  Tn.1t.  Com.  on  stat.  Il'm.  II.    M-iu  A"at.  Sr.  417.  420. 

For  pi"oceedings  in  writ  of  assise  of  novel  disseisin,  see  Piowd.  41 1, 
412. 

The  court  of  Common  Pleas  or  King's  Bench  may  hold  plea  of  as- 
sises of  land  in  the  cout;ty  of  Aliddlescx,  by  writ  out  of  Clianeerrj. 
1  Lill,  jibr.  105.  Ar.d  in  cities  ar.d  corporations  an  cs^iise  of  fresh 
force  lies  for  recovery  of  possession  of  lands,  witliin  forty  days  after 
the  disseisin.,  as  the  orc'inai'y  assise  in  the  county.    P.  JV.  B.  7. 

ASSISE  Ol"  MORT  D'.VNCESTOU,  .Issisa  mortis  nmeees.mris.'] 
Is  a  writ  that  lay  where  a  man's  f.diicr,  mother,  brother,  sister,  uncle, 
aunt,  Stc.  died  seised  of  lands,  tenements,  rents,  &c.  that  were  held  in 
fee,  and  after  their  death  a  stranger  abated.  Jleg.  Orig.  223.  It  is 
good  as  well  against  the  abator,  as  any  other  in  possession  of  tlic 
land  ;  but  it  lies  not  against  brothers  or  sisters,  &c.  where  there  is 
privity  of  blood  between  the  person  prosecuting  antl  them.  Co.  JM. 
242.  .'Vnd  it  must  be  brought  within  the  time  limited  by  the  statute 
of  limitations,  [50  years,  3  Comm.  189.]  or  the  right  may  be  lost 
by  negligence. 

If  tenant  by  the  curtesy  alien  his  wife's  inheritance,  and  dieth,  the 
heir  of  the  wife  shall  have  an  assise  of  mort  d'ancestor,  if  he  have 
not  assets  by  descent  from  tlic  tenant  by  the  curtesy  ;  and  the  same 
shall  be  as  well  where  the  wife  was  not  seised  of  land  the  cLy  of  her 
death,  as  w  liere  she  was  seised  thereof.  A'ew  .Vai.  Jir.  489.  A  war- 
den of  a  college,  ^c.  shall  have  assi.te  of  mort  d'aneestor  of  rent  where 
his  predecessor  was  seised.  And  a  man  may  have  assi.ie  of  mort  il'an- 
crstor  of  rents,  agidnst  several  persons  in  several  counties  ;  having, 
in  the  end  of  the  writ,  several  summons  against  the  tenants  :  and  the 
process  in  this  writ  is  sunmions  against  the  party  ;  and  if  he  makes 
default  at  the  day  of  the  assise  returned,  then  the  p!„iijtiH' ouglit  to 
sue  out  a  resummons  j  and  if  he  makes  default  again,  the  assise  shall 
be  taken,  Sec.   £ro.  ^««».  88.    In  a  mort  d'ancettor,  if  tlie  tenant  says 
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the  plaintiff  is  not  next  licir,  and  this  i^uuntl  aguinst  him,  the  poinli 
of  llie  w  rit  shall  be  imiuii  cil  of :  and  in  ihis  case  the  os«/«r  may  find, 
that  though  the  plainlifl'  be  the  next  heir,  yet  he  is  not  next  heir  as  to 
this  land  ;  for  (Iiis  is  in  rt  gurd  of  their  imiuiiy  at  large.  -Cro.  jV/o« 
(l'.'ln.  -n.  1  L'iir:v.  Jlhr.  584.  Damages  simli  be  recovered  in  the  o*- 
sisr  of  mart  d'ancrsior  ;  bin  it  licth  not  of  an  estate  tail,  only  where 
the  awfsiar  >vas  seised  in  demesne  as  of  fee.  Bro.  J.-ms.  II  a  man 
be  barred  in  aatise  ofnovrl  dinsrisin,  upon  showinj?  a  descent,  or  other 
special  matter,  he  may  have  mori  d'unccelor,  or  writ  of  crury  ««>•  rfi«- 
»c.-.>in,  &c.    4  He/!.  45. 

If  the- abatement  happened  on  the  death  of  one's  grandfather  or 
grandmother,  then  an  assise  of  raor/  d'ancrnlor  no  longer  lies,  but  a 
writ  of  a- If,  or  rfc  ovs  ;  if,  on  tiie  death  of  the  great-grandfather  or 
great-grandmother,  then  a  writ  of  itsa;,lc,  or  rfc  fir'.ava  ;  but  if  it 
mounts  one  degree  higher,  to  the  tremytr,  or  grandfather's  grand- 
futhcr,  or  if  the  abatement  happened  upon  the  death  of  any  collateral 
relation,  other  than  those  before  mentioned,  the  writ  is  called  a  writ 
of  coshw^e  or  de  consan^uijit-o.  Finch,  L.  266,  267.  And  tiie  same 
points  shall  be  inquired  of  in  all  these  actions  aiira-iral,  as  in  an  assise 
of  mort  ri'ancrmoT,  they  being  of  the  very  same  nature.  Stat.  Jl'extm. 
2.  (13  J^.dti'.  I.)  r.  20.  tliough  they  difi'er  in  this  point  of  form,  that 
tlicse  anccafral  writs  (like  all  other  writs  of  firxci/ir)  expressly  assert 
u  title  in  the  demandant,  (t/;.  the  seisin  of  the  ancestor  at  his  death, 
nnd  his  own  right  of  inheritance.)  the  assise  asserts  nothing  directly, 
but  only  prays  an  iiK]uiry  whether  those  points  be  so.  2  Itist.  39% 
There  is  ;Jso  another  ancestral  writ,  denominated  a  nii/ier  oMi.',  to  es- 
tablish an  equal  division  of  the  land  in  question,  where,  on  the  death 
of  .-m  ancestor,  who  has  several  heirs  or  coheiresses  one  enters  and 
holds  the  others  out  of  possession.  /■".  jV,  B.  197.  I-'inrh,  -L.  293. 
j?c.rf.  Oriff.  225.  jVai.  Mr.  437,  438.  Booth  on  Heal  jiaiom.  But 

a  iniui  is  not  allowed  to  have  any  of  these  actions  ancestral  for  an 
abatement,  consequent  on  the  death  of  any  collateral  relation,  be- 
yond the  fourth  degree  j  {Hate  on  i'".  JV.  B.  221.)  though  in  the  lineal 
ascent  he  may  proceed  a</ /njSmVum.  {Filzh.  Mr.  i\X.  Cosinogr,  li.)  3 
Ccmin.  136. 

It  was  always  held  to  be  law,  that,  where  lands  were  devisable  in  a 
man's  last  will  liy  the  custom  of  the  place,  there  an  assise  of  mort 
uaucrntor  did  not  lie.  For,  where  lands  were  so  devisable,  the  right 
cf  possession  could  never  be  determined  by  a  process,  w  hich  inquired 
only  of  these  tv.-o  points,  the  seisin  of  the  ancestor,  and  the  heirship 
tl'  the  dcmandam.  And  hence  it  may  be  reasonalile  to  conclude,  that 
when  the  statute  of  wills,  32  Hen.  VIII.  c.  1.  made  all  socage  lands 
devisable,  an  assise  of  morr  d'micestor  could  no  longer  be  brought  of 
lands  held  in  socage.  Sec  1  /.eon.  267.  and  that  now,  since  the  stat. 
13  Car.  II.  f.  24.  (which  converts  all  tenuics,  a  few  only  excepted, 
into  free  and  common  socage,)  no  assise  of  wort  d*ancestor  can  hp 
biyught  of  any  K-uids  in  the  kingdom  ;  but  that,  in  case  of  abate- 
ments, recourse  must  be  properly  had  to  the  writs  of  entry.  3  Comm. 
187. 

It  is  to  be  observed,  morcovd-,  that  these  writs  arc  now  almost  obso- 
lete, being  in  a  great  measure  superseded  by  the  action  of  ejectment, 
which  answers  almost  all  tlie  purposes  of  real  actions  ;  except  in  somt; 
very  peculiar  cases. 

Assist;  OF  NUISANCE.    See  Auwance. 

ASSISE  OF  DAKKEIN  PRESENTMENT.  Sec  tit.  IJarreir., 
Prctnuii'cilt. 
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ASSISE  DE  UTRUM,  or  aasisa  jurU  utrum.']   9ee  tit.  V«r!> 

Xtntin. 

ASSISE  OF  THE  FOREST,  ^.lam  tie  jForn.ta.']  Is  a  statute 
touching  orders  to  be  observed  in  the  kii!(;'s  forest.  Mammotl^  3S. 
The  statute  ol  view  of  frank  picdjjc,  annu  18  Kdtti.  II.  is  also  called 
the  assise  of  ilit  king  :  itnd  the  stuiutu  of  bread  and  ale,  51  Hen.  HI. 
is  termed  the  assise  of  bread  and  ale.  And  these  are  so  called,  be- 
cause they  set  down  and  appoint  a  certain  measure,  or  order,  in  the 
tlunjjs  they  contain.  There  is  further  an  assise  of  iiutKutiee^  assisu 
•nocumeiiii^  where  a  man  nukelh  a  nuisance  to  the  freehold  of  .motlier, 
to  redress  the  same.  And  besides  Liltlelon's  division  of  .tssisi  s,  ihere 
are  others  mentioi^ed  by  other  writers,  viz.  a^ni-.r  uf  large,  brou^^ht  by 
an  infant  to  inquire  of  a  disseisin,  and  wiietlier  his  ancestor  were  of 
full  age,  good  incmor)-,  tvC.  when  he  made  the  deed  pleaded,  whereby 
he  claims  his  ri);ht. 

Assise  in  /loinc  of  assise  ;  assina  in  niodum  assisa.^  Which  is  whci» 
the  tenant,  as  it  were,  setting  foot  to  foot  with  the  demandant,  with- 
out any  thing  further,  pleads  directly  to  the  writ  no  wrong,  no  dis- 
seisin. 

jissise  out  of  the  fioint  of  assise^  is  where  tlie  tenant  pleadeth  some- 
thing by  exception  ;  as  a  foreign  release,  or  forci{i;n  mutter,  tri.ible  in 
a  foreign  county  ;  which  must  be  tried  by  a  jury,  before  the  principal 
cause  can  proceed. 

.Issise  of  right  of  damages,  is  when  the  tenant  confcssclh  an  ouster, 
and  referring  it  to  a  demurrer  in  law,  whether  it  were  rightly  done  or 
not,  is  adjudged  to  have  done  wrong ;  whereupon  the  demandant  shall 
have  a  writ  of  assise  to  recover  damages.  Bract,  lib.  4.  jV.  B.  105. 
Assises  are  likewise  awarded  by  default  of  tenants,  &c.  Of  the  grand 
assise,  sec  tit.  Jury.  For  further  p.>rticulars  relative  to  assise  in  ge- 
neral, see  Com.  Dig.  and  ante,  tit.  jlssise. 

ASSISORS,  jissisores^  Sunt  qui  assisas  condunt  ant  faxationes  im~ 
jionunt.  In  Scotland,  (according  to  Skene,)  they  are  the  same  with 
our  jurors  ;  and  their  oath  is  this : 

Ji'e  shall  Ml  snith  say. 

And  nu  suith  conceal,  for  nnt/ting  tvc  may, 

So  fur  as  we  are  charged  ujmn  this  assise. 

Be  [by]  God  himself,  and  be  [by]  our  /tart  of  J'aradite, 

.Intl  as  we  vjill  answer  to  God,  u/ion 

The  dreadful  day  of  dome. 

ASSISUS,  Rented  or  farmed  out  for  such  an  assise,  or  certain  as- 
sessed rent  in  money  or  proTisions.  Terra  assisa  was  commonly  op- 
posed to  terra  dominica  ;  this  last  being  held  in  domain,  and  occupied 
by  the  lord,  the  other  let  out  to  inferior  tenants.  And  hence  comes 
the  word  to  assess  or  allot  the  proportion  and  rates  in  taxes  and  pay- 
xaents  by  nysessors. 

ASSITHMENT,  A  wercgild  or  compensation,  by  a  pecuniary 
mulct  :  from  the  preposition  ad,  and  the  Sax.  silhe,  vice:  ijuod  vice 
sufi/ilicii  ad  exfiinndnm,  delictum  sotvitur.  Jilount. 

ASSOCl.VriON,  associatio.}  Is  a  writ  or  patent  sent  by  the  king, 
cither  at  his  own  motion,  or  at  the  suit  of  a  party,  plaintifl',  to  the 
justices  appointed  to  take  assises,  or  of  oyer  and  terminer,  See.  to  have 
others  associated  unto  them.  And  this  is  usual  where  a  justice  of 
assise  dies  ;  and  a  writ  is  issued  to  the  justices  alive  to  admit  the  per- 
son associated  j  also  where  a  justice  is  disabled,  this  is  practised..  F. 
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JV.  B.  185.  Seff.  Orig.  201. 206.  223.  The  clerk  of  the  assise  is  usually 
associate  of  course  ;  in  other  cases,  some  learnect  scrjt-ants  at  i'.iw  arc 
appointed.  It  halh  been  holden,  tliat  an  association,  after  another  as- 
sociation alloweil  arul  admitted,  doth  not  He  ;  iior  arc  the  justices  then 
to  admit  o'  hcr  association  in  that  writ  afterwards,  so  long  as  that  w  rit 
aiid  coniniission  stand  in  force.  JBro.  jissin.  J86.  A/ic/i.  32  Urn.  VI. 
The  king  may  make  an  association  unto  the  shcrifT  upon  a  writ  of  re. 
dhxcisin,  as  H  ell  as  upon  assise  of  novel  duseisin.  Acw  J\'al.  Jir.  416, 
417.  Sjc  time,  tit.  Miiic. 

ASSOCIATION  OV  PARLIAMENT.  In  the  rei^n  of  King  Hm. 
III.  the  parliament  entered  into  a  solemn  association  to  defend  his 
majesty's  person  and  (joveninient  agiJost  all  plots  arid  conspiracies  : 
and  ail  persons  bearing  oHices,  civil  or  military,  were  enj-ined  lo  sub- 
scribe the  association,  to  sunti  by  King  ll'ilUiim  on  of  forfeitures 
ar.d  penalties.  See.  stat.  7  and  8  iVm.  III.  caji.  27.  made  void  by  slat.  1 
jlim.  nr.  1.  f.  22.  §  2. 

ASSOlLli,  iibsotverr.']  To  deliver  from  cxcommimicalion.  Staundf, 
rt.  Cr.  T2.  In  stal.  1  I\'.  c.  10.  mention  being  made  of  King 
£nrc.  111.  ii  is  added,  whom  God  assot'L 

AS.SUMPSrr,  from  the  Lai.  Anutno.']  It  is  taken  for  a  voluntary 
promise,  by  which  a  man  assumes  or  takes  upon  him  to  perform  or 
pay  avty  thing  to  lutolher  :  it  comprehends  any  verbal  promise,  made 
upon  considcralion,  and  the  civilians  express  it  diversely,  according 
to  the  nature  of  the  promise,  calling  it  sometimes  /'acruin.  sometimes 
fironu^hianem^  or  coiintituium,  £cc.  Terms  dr  hey.  An  action  upon 
the  case  o»  a^^um/mir  (or  as  it  is  also  expressed,  on  /iromisfs)  is  an  ac- 
tion the  law  gives  tlie  party  injured  by  the  breach  or  non-performance 
of  a  contract  legally  entered  ivito  ;  it  is  founded  on  a  contract  either 
ex/iress  or  imfilicil  by  lavi- ;  and  gives  Ihe  parly  damages  in  pmporiion 
to  the  loss  he  has  sustained  by  the  violation  of  the  contract.  4  Co. 
92.    Moor,  667. 

Here  it  is  to  be  considered, 

I,  In  lohat  coJteg  an  as-tum/isit  ia  or  is  not  the  firoper  action. 

II.  What  ivords  tviti create  an  asuumpiit, 

III.  )Vhat  connideration  in  iujfflcicnt. 

IV.  0/  the  /iroccedi«S3. 

I.  In  every  action  upon  assumpsit,  there  ought  to  be  a  considera- 
tioii  promise,  and  breach  of  promise.    1  JLton.  403.  For 

The  law  distinguishes  between  a  general  injebimuis  a.isum/tsii  and 
a  tfiecial  assiini/ixit  :  for  though  they  come  under  the  denomination  of 
actions  on  the  case,  anti  the  party  is  to  be  recompensed  in  damages 
alike  in  both,  ycl  ihc  first  seems  to  be  of  a  superior  nature,  and  will 
lie  in  no  case  but  where  debt  will  lie  ;  but  for  a  particular  underta- 
king, or  collateral  promise  lo  discharge  the  debt  or  duly  of  another,  a 
SJJCcial  assumfinit  mvlst  be  brought.     1  .\'e'.o  Abr.  163. 

.Iciion  cn  the  ca^e  on  assumpsit  lies,  for  not  making  a  good  estate  of 
land  sold,  according  to  promise  ;  not  p-iying  money  upon  a  bargain 
and  sale,  according  lo  agreement ;  not  delivering  goods  upon  promise, 
on  demand  ;  this  is  by  exjuess  assumpsit ;  an  implied  assumpsit  is 
where  goods  are  sold,  or  work  is  done,  Stc.  without  any  price  agreed 
upon;  m  an  action  on  the  case  by  guantum  meruit,  or  quantum  valcbat, 
the  law  implies  a  promise  and  satisfaction  to  ihe  value. 

When  one  hcconvcs  legally  indebted  lo  another  for  goods  sold,  the 
lav  implies  a  promise  tliat  he  will  pay  this  debt ;  and  if  ii  be  not 
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))aid,  imtebilatus  asuumfinit  lies.  I  Danv.  .^hr,  26.  And  indcbitaiiiit 
a.w«7i/i.vi(  lies  for  (joocis  solil  and  dclivticd  to  a  sirangcr,  ait  ni/uhi- 
tionrm  of  ll»c  (icfcndmit.  27.    But  on  indrbi.aitts  asauin/i.\!/  for 

j^oods  sold*  yon  ninst  prove  a  price  agreed  on,  otherwise  the  action 
will  not  lie  ;  though  this  is  helped  by  l.ij  ing  a  auanium  mrruit,  with 
the  ind'bii.  ttaxum/ixit^  wherein  if  you  fail  in  proof  of  the  price  agreed 
on,  you  ni'iy  recover  tlie  value.    Wood'a  Jnm.  536. 

If  -1.  and  /).  having  dealings  with  ciich  other,  make  up  their  ac- 
counts, and  n.  is  fomtd  in  arrcar,  and  promises  to  pay  the  balance, 
un  ahuumftait  lies  against  him,  on  innimul  comfiitlansrtii^  and  -d.  need 
not  bring  a  writ  of  account.  C'ro.  Jae.  69.  Ytlv.  70.  S.  1'.  I  Roll. 
Mr.  7.  S.  P.    1  Kail.  Ji,/i.  396.    Bulsl.  208.    Moor,  S.'.4. 

So  if  ^.  gives  money,  or  delivers  gooils  to  /J.  to  nurrchandise  there- 
with, and  ii.  promises  to  render  un  account,  a-fsiimjisu  lies  on  this  ex- 
press promise,  as  well  as  account.    I  Sa//:.  9. 

So  if  a  icn.i.it,  bi-iiig  in  arrear  for  rei;ts,  settles  an  account  of  ar- 
rears with  his  lundloi^,  and  promises  to  pay  him  the  sum  in  which 
he  is  found  in  arrcar,  an  anaum/mi  lies  on  this  promise.  1  Roll.  Jbr. 
9.  Bro.  .Ircoum,  »\.  liaijm.i\l.  2  A'A.  813.  Vide  Sit/.  131.283. 
Cro.  Joe.  6o2.  So,  on  a  balanced  account  between  two  partners, 
though  including  ilrms  i;ot  connected  with  the  partnership.  2  7Vrm 
Rt/i.  47y  183. 

But  if  ilie  obligor  in  a  bond,  without  any  new  consideration,  as 
forbt  urarice,  &c.  promises  to  pay  the  money,  an  assumpsit  will  not 
tie,  but  the  obligee  must  still  pursue  his  remedy  by  action  of  debt- 
1  R'  U.  Mr.  8.    Hull.  34.    Cro.  Ji/iz.  240.  seems  cuntra. 

Where  a  man  comes  to  buy  goods,  and  they  agree  upon  a  price 
and  a  d;;y  for  the  payment,  anil  the  buyer  takes  them  away,  an  «.»- 
su7n/i.nt  for  the  money  is  the  proper  action,  for  trovi-r  will  not  lie  for 
the  goods,  because  the  property  was  changed  by  a  lawful  bai-gain,  and 
by  that  bar^^ain  the  buyer  was  to  convert  the  goods  before  llie  money 
was  due.    I  .Ww  ^br.  167. 

If  a  man  and  a  woman,  being  unmarried,  mutually  promise  to  mar- 
ly each  other,  and  afterwards  the  man  marries  another  woman,  by 
which  he  renders  himself  incap.ible  of  performing  bis  contract,  an 
astumltsil  lies,  in  which  the  woman  shall  recover  damages.  Carter, 
333. 

An  indi'Mtaiun  asa-umfisii  lies  for  money  by  custom  due  for  scavagc ; 
adjudged  upon  a  special  verdict,  by  which  it  was  found  that  the  sum 
demanded  was  dtie  by  custom,  but  that  there  was  no  express  promise 
to  p.iy  it.    2  Lev  174. 

If  oi.c  receivi  s  my  rent,  under  pretence  of  title,  I  may  have  an  in- 
dcbitatut  a^nuiii/Kiit  against  bim.    2  .M'^d.  263. 

If  a  J'r7ne  so/'  marries  a  man,  who,  in  truth,  is  married  to  another 
woman,  and  he  makes  a  lease  of  her  lands,  and  receives  the  rents, 
she  may  biing  an  indrbitntnn  asKvmfi.^it  against  Iiim  for  so  mtich  money 
vcci  ived  to  lu>r  use  ;  adjutlged  after  vcitlict.    1  fialk.  28. 

Wliere  .xtion  is  brought  upon  a  coniraci,  if  the  plaintiff  mistakes 
the  sum  agreed  upon,  he  fails  in  his  action  ;  but  if  lie  brings  it  upon 
the  /r-iimiae  in  law,  arising  from  the  debt  there,  though  he  mist.ikes 
the  sum,  lur  shall  recover.  .Illeiin,  29.  Every  contract  made  between 
parlies,  implies  a  mulual  |)romise  for  performance  :  and  yet  an  action 
may  be  brought  on  a  reciprocal  promise  by  one  against  the  other,  al- 
though he  who  brings  it  hath  not  perfornied  on  his  side.  Ot/rr,  30. 
7^t.  When  an  asstini/ixil  or  promise  is  the  ground  of  the  action,  it 
nuisl  be  precisely  set  foitJi.    3  Lni.  319.    If  a  promise  be  made  with- 
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out  limitation  of  time  for  its  performance,  reasonable  time  shall  be 
allowed,  if  theic  be  an  immediate  considei-alion  for  it ;  and  not  lime 
tluiins;  life.  I  Lill.  Abr.  112.  On  promise  to  deliver  a  thing  such  a 
day,  iJie  parly  is  bound  to  do  it  without  request.  1  J^cv.  284.  But  if 
a  promise  be  to  do  any  thing  upon  request,  the  request  is  necessary 
to  entitle  the  plaintiff  to  the  action  on  which  it  shall  arise.  1  l.cv.  48. 
Though  in  ever)-  indebitatus  asaumfisii,  it  is  alleged  the  defendant 
pioniised  to  pay  on  rei/ufsr,  and  that  he  was  requcniid  and  refused 
paymeiu,  yet  no  request  is  ever  proved.  The  time  for  the  perform- 
ance of  the  promise  being  elapsed,  and  the  promise  not  performed, 
the  law  presumes  i-equcst,  unless  in  a  particular  case  where  a  tiling  is 
not  to  he  done,  until  re</urst.  Kvery  executory  contract,  and  debt  that 
is  tiol  upon  record,  or  on  a  specialty,  which  may  be  turned  into  da- 
mage, imports  in  it  an  asnumfisii  in  law,  and  one  may  have  debt  or  ac- 
tion on  the  case  upon  it  at  his  election  ;  for  when  a  man  doth  agree  to 
pay  money,  or  to  deliver  any  thing,  he  tliereby  Jiromiscih  to  pay  or 
deliver  it.    I'lavjd.  128.    1  CVo.  y4. 

Every  contract  cxccutoiy  implies  an  attum/itit  to  pay  money  at  the 
day  agreed,  or  immediately,  if  no  time  be  limited.    Mo.  667. 

The  assum/isit  in  an  agreement  that  will  be  binding  and  give  action, 
must  be  completc'and  perfect,  and  duly  pursued  and  observed  :  and 
if  the  party  that  makes  the  assumjisit,  and  he  to  whom  it  is  made,  agree 
together,  and  a  bond  is  given  ajul  taken  for  what  it  promised  ;  by  this 
llie  asfiUmpsit  is  discharged.  Also  where  aji  aasum/isit  is  to  stand  to 
an  award,  if  the  award  made  be  void,  it  will  make  the  assum/isit  void. 
Yelv.  87.  2  Leon.  ea.  223.  I  Leon.  170.  Jnded.  assumjt.  lies  by  a 
jimbonolary  against  an  attorney,  for  fees,  for  work  done  for  defendant 
as  attorney.    Holt's  Hrfi.  20. 

Imttbita'.us  ae.iuni/i>iit  lies  for  a  customary ^ne,  sufier  mortem  domini, 
Sli'jTj.  35.  Indebitatus  as^umfisit  lies  u/ion  a  /irrsonal  contract  for  a 
sum  in  gross,  as  /iro  rebus  venditis    /ler  Hott,  Ch.  J.    Show.  36. 

Indebitatus  lies  for  fees  Jur  being  knighted.    Snow.  78. 

Indebitatus  assum/isit  lies  for  money  /laiV  by  mistalce,  on  an  account 
or  deceit  ;  but  not  for  money  /laid  icnfjiuingty  on  illegal  consideration^  as 
a  usurious  bond.    Siitk.  22. 

Assumpsit  lies  ui  many  cases  where  debt  lies,  and  in  many  where 
debt  doth  not  lie.  2  Burr.  1005.  which  sec  for  many  cases  where  as- 
sumpsit will  lie  ;  as  also  1  Term  Ue/i.  286. 

Indebitatus  assum/isit  lies  on  a  Judgment  of  a  foreign  court,  without 
dcclaiing  upon,  or  provnig  tlie  grounds  or  cause  of  action  ;  and  if 
the  judgment  was  obtained  unfairly,  defendant  must  show  it.  Doug. 

I.  4.  . 

Though  assum/isi!  lies  not  for  rent  usually  reserved  on  leases,  yet 
if  a  man  promise  to  pay,  w  ithout  a  lease,  so  much  a  week  as  long  as 
jf.  j8.  &c.  permits  him  to  enjoy  a  warehouse,  5:c.  which  is  a  special 
cause  of  promise,  this  action  will  lie.    2  Cro.  592.    Now,  by  1 1  Geo. 

II.  e.  19.  §  14.  where  the  demise  is  not  by  deed,  the  landlord  may  re- 
cover his  rem  in  an  action  on  the  case,  for  i/cc  end  occv/iation. 

Where  a  person  pays  money  upon  a  misl;U;c  ;  or  if  he  receives 
more  from  another  in  a  reckoning  tlian  he  ought,  or  more  fees  than 
should  be  taken,  an  assutn/isit  lies.  1  Sali:  22.  Comb.  447.  If  a  man 
receives  money  for  the  use  of  another  person,  assum/isit  may  be  had 
against  him,  which  supplies  the  place  of  action  of  account :  and  where 
money  was  deposited  on  a  wager,  an  indebitatus  lay  for  money  re- 
ceived to  a  man's  use.    .SAc'v.  117. 
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If  where  a  promise  is.  made,  one  part  of  it  is  ajjainst  law,  am]  an- 
4ilicr  part  of  it  lawful,  this  is  t^roiiml  siinkiciit  for  aammpaii.    1  liili. 

Tlic  person  to  whom  a  promise  is  made,  sliiill  have  the  nriinn  ;  and 
not  those  who  arc  strangers,  or  for  whose  lient^fit  it  is  intended.  Vcnif. 
61.  Nor  shall  action  be  hrotlght  a{^ainst  one  for  what  another  rc- 
"civcs,  nor  at  his  request,  fee.  I  Halk.  23.  But  if  a  man  delivers 
moeicy  to  .  /.  H.  to  my  use,  I  may  have  an  acihn  on  the  caite  against 
him  for  litis  money.  If  a  man  accotiiits,  antl,  upon  the  accouat,  is 
fotmd  in  arrear  to  a  certain  sum,  and  presently,  in  eonsideration  there- 
of, assumes  to  pay  the  debt  at  a  day,  acihn  on  the  case  lies  for  this 
after  the  <lay.  Yclv.  70.  And  on  a  promise  to  pay  a  sum  of  money  at 
so  much  a  month,  an  ortiun  on  the  caxr  may  he  hrouijhl  befere  the 
•whole  is  payable  ;  for  it  is  grotinded  upon  the  promise,  whieh  is 
bi'okcn  by  cvciy  non-payment,  and  dama^jes  may  be  reco^'ercd.  2  Cro. 
504.    See  lit.  JDcbr. 

II.  Some  agreements,  though  never  so  expressly  made,  arc  deem- 
ed of  so  important  a  natuic,  tliat  they  ougiit  not  to  rest  in  verbal 
promise  only,  which  cannot  be  proved  but  by  the  mrmory  of  wii- 
neitses.  To  prevent  which,  the  statute  of  frauds  and  perjuries,  29  Car. 
II.  c.  3.  enacts,  that  in  the  five  following  c.iscs  i:o  vrr/ml  /iromhe  shall 
be  sufTicient  to  ground  an  action  upon.  Inn  at  the  len^;  some  notf  or 
mctnornndant  of  it  shall  bc  made  in  'wricin^-^  aixl  signed  by  the  /larttf 
to  be  ■  I  '  i  rewith.  I.  Where  an  executor  or  adittinistrator  ftro- 
mises  nama^^cs  out  of  his  own  estate.    2.  IThere  a  man  iin- 

dcrlakc.^  :  ■  ../..T.'-  r  Jhr  the  dedt,  deJauUy  or  miscarriage  of  another. 

3.  Where  anu  agreement  is  tnadCt   upon  consideration  of  marriage. 

4.  Where  antj  contract  or  sale  is  made  of  /vvr/..,  ''■Elements  or  heredita- 
mcntSy  or  any  intcrcH  therein.  5.  ..ind  !  h'-re  is  anij  agree- 
ment that  is  not  to  be  Jierfornied  within  a  ).  ■■/le  making  thereof. 
In  all  these  ca^cs  a  mere  verbal  assnmj.ii:  is  void.  Sec  2  Cumn. 
418.  n. 

The  same  statute  provides  that  no  contract  for  sale  of  goods  for 
the  price  of  10/.  or  upwards  shall  be  good,  except  the  buyer  actually 
receive  part  of  the  goods  sold,  or  give  earnest ;  or  there  be  some  note 
or  memorandum  in  writing,  of  the  bargain  being  made  by  the  parties 
or  their  agents. 

A  letter  written  by  a  party  is  a  sufficient  mcmoraiidiim.  3  Burr. 
166.3.    And  sec  tit-  -Agreement. 

A  parol  promise  of  marriage  between  parties  is  not  within  the 
statute.    Str.  34.    5  Mod.  Satk.  2*. 

As  to  promises  for  the  debt,  &c.  of  another. 

If  a  person,  for  whose  use  goods  arc  furnished,  be  liable  at  all,  any 
other  promise  by  a  third  person  to  pay  that  debt,  mtist  bc  in  writing. 
i  Term  Kr/i.  80. 

And  there  is  no  distinction  between  a  promise  to  pay  for  goods  fur- 
nished to  a  third  person,  made  bifire  they  arc  delivered,  and  one 
afler.    2  Term  lir/i.  80.    Cuw/l.  ^37. 

But  if  the  credit  w  as  given  to  the  promiscr  orlginallii,  and  the  party 
furnishing  the  goods  cannot  recover  iigainst  the  person  for  whose  use 
they  were  furnished,  tl'.en  the  person  promising  is  liable  ;  as  if  one 
say  "  lot  have  goods,  and  I  will  pay  you  j"  oi',  "  look  to  me. 
for  payment."  Com.  Diif.  lit.  Mtian  vjion  t/it  Cade  on  Asstimfisit. 
(F.  3.) 

Xou.  r.  1' 
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The  intent  of  the  pai  iies  by  and  to  whom  the  promise  or  assnmfisli  is 
made,  is  more  to  be  regarded  than  the  Toito  of  words,  and  this  intent 
and  meaning  is  to  be  followed,  not  in  the  letter,  but  the  substance  of  it: 
if  a  promise  be  to  provide  weilding  cloaths  for  a  w  oman,  this  shall  he 
taken  for  such  cloaths  to  be  worn  on  the  wedding  or  (easl-day,  accord- 
ing to  the  dignity  of  the  person.  Po/i/:.  182.  Yeh:  87.  3  Cra.  SS. 

All  promises  and  conlmctsarc  to  receive  a  favourable  interpretation; 
ai\A  such  construction  is  to  be  made,  where  any  obscurity  appears,  as 
will  best  answer  the  intent  of  the  parties ;  otherwise  a  pci-son,  by  ob- 
scure wording  of  his  contract,  might  find  means  lo  evade  and  elude  the 
force  of  it.  Ilence  it  is  a  general  rule,  that  all  promises  shall  be  taken 
most  strongly  against  the  proniiser,  and  are  not  to  be  rejected,  if  they 
can  by  any  means  be  n-duccd  to  a  certainty. 

If  a  man  promises  another,  in  consideration  that  he  will  assign  to  him 
a  certahi  term,  to  pay  him  10/.  this  is  a  good  ansumfisii,  though  the  time 
of  assignment  and  payment  be  not  appointed  ;  for  the  10/.  shall  be 
paid  in  a  convenient  time,  after  the  assignment,  which  also  must  be 
done  in  a  convenient  time,  and  he  shall  not  have  time  during  his  life. 

1  SoU.  Mr.  14,  15. 

If  there  be  an  i^rccmcnt  to  enter  into  an  obligation  for  performance 
of  a  thing  of  a  certain  value,  v.  ithout  mentioning  in  what  sum,  it  shall 
be  according  to  the  value.   1  Sid,  240. 

in.  The  consideration  is  the  ground  of  the  common  action  on  the 
case :  and  no  action  on  the  case  lieth  against  a  man  for  a  promise  where 
there  is  iio  consideration  why  he  should  make  tlie  promise.  1  Danv.  53. 

A  cor.sideration  altogether  executed  and  past  was  anciently  held  not 
to  be  sufficient  to  roahitiun  an  assum/itit,  but  this  doctrine  is  denied  by 
the  cotirtof  A'.  B.  3  Jitirr.  1671.  See  also  Cro.  Eliz.  282.  by  which 
it  appears  that  though  the  consideration  were  executed,  it  would  be 
sufficient  if  laid  at  pluintifTs  request. 

If  an  infant  promise  after  full  age  to  pay  a  debt  incurred  in  his  in- 
fancy, this  will  bind  him.  I  Term  Hr/i.  648. 

If  «'/.  underlakex  to  do  a  thing  ■ssilAoul  hire,  as  to  rake  brandies  out  of 
one  cellar,  and  to  lay  them  down  in  another  cellar,  no  action  lies  for 
the  non-Jt  asr.nce  ;  but  if  he  rntrre  on  the  doing  it,  action  lies  for  a  mis- 
feasance,  if  it  be  liirough  his  own  neglect  or  mismanagcmcTit ,  because  it 
is  a  deceit ;  but  no:  if  bv  mere  accident  j  /icr  Holt.  I  Sulk.  26.  Vide 
3  Salk.  11. 

Where  the  d<ji':g  a  lliing  vrill  be  a  good  eofiiideraiicm,  a  promite  l6  do 
that  thing  will  be  so  too;  per  Holt,Ch.  J.  12  J\Iod.  459. 

Parting  '.I'ith  my  note  to  iJie  defendant  is  a  good  consideration.  7  Mod. 
12,  13. 

An  assumpsit  may  be  upon  a  general  consideration  ;  but  it  doth  not 
lie  where  the  plaintiff  has  an  obligation  'to  pay  the  money,  which  is  n 
stronger  lien  than  assumpsit ;  nor  when  the  party  has  a  recognisance 
for  the  dilty,  Sec.    Jrnk.  Cent,  293. 

Love  or  friendship  are  not  considerations  to  ground  actions  tipon. 

2  Lean.  30.  Also  idle  and  insignificant  considerations  are  looked  upon 
as  none  at  all ;  for  wherever  a  person  promises  without  a  benefit  ari- 
sing to  tlie  promisor,  or  loss  to  the  promisee,  it  is  looked  upon  as  a 
void  promise.  2  JSuht.  2r>9. 

Lastly,  it  is  to  be  observed,  that  eon-iidrraiims  may  be  void  as  being 
against  tar.;  for  if  they  are  wicked  and  ill  in  themselves,  or  unlaHful, 
by  being  prohibited  by  some  act  of  parliament,  they  arc  void ;  there- 
fcre  if  an  officer,  who,  by  the  duty  of  lys  odicc,  i«  obliged  to  execiite 
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writs,  promises,  in  consideration  of  money  paid  him,  to  sovvc  a  cer- 
tain process,  an  assum/:.sii  will  nol  lie  on  this  promise  ;  for  the  reccipl 
of  the  money  was  extortion,  and  the  consideration  is  imlawful.  1  Jioll. 
Mr.  16. 

Im/ilicd  cQiHracls  arc  such  as  do  not  arise  from  the  express  deter- 
mination of  any  romt,  or  the  positive  direction  of  any  statute,  but 
from  natural  reason,  and  the  just  construction  of  law ;  whicli  extends 
to  all  presumptive  utntfrLttkinf^a  and  tt.i.tumfisits  :  which,  though  never 
perhaps  actually  made,  yet  constantly  arise,  upon  this  general  implica- 
tion and  intendment  of  the  courts  of  juilicoture,  thac  evcrtj  man.  Iialh 
etiffiitfccl  to  /icr/onit  iv/iiit  /its  duly  or  jitatict'  rccjiiircs.  Thus,  if  I  cm*- 
ploy  a  person  to  transact  any  business  for  nie,  or  perform  any  work, 
the  law  implies  that  1  inidcrlook,  or  assumed  to  pay  him  so  much  as 
his  labour  deserved.  And  if  I  ne)j,-!ect  to  make  him  amends,  he  has  a 
remedy  for  this  injury,  by  bringing  his  action  on  the  case  upon  thi-i 
imiilied  assumjisil  ;  wherein  he  is  at  libcny  to  suggest,  that  1  promi- 
sed to  pay  him  so  much  as  he  reasonably  deserved,  and  then  to  aver 
that  his  trouble  was  really  worth  such  a  particular  sum,  which  the  de- 
fendant has  omitted  to  pay.  Bui  this  valuation  of  his  trouble  is  sub- 
mitted to  the  determination  of  a  jury  :  who  will  assess  such  a  sum  in 
damages  as  Ihcy  think  he  really  merited.  This  is  called  an  assiimfisit 
upon  a  iiuatuum  meruit.  There  is  also  ■Anitu/iliatansumjisil  on  a  tjuan- 
tum  valebaCy  which  is  very  similar  to  the  former  ;  being  only  where  one 
takes  up  ggods  or  wares  of  a  tradesman,  without  expressly  agreeing 
for  the  price.  Tlierc  the  law  concludes  that  both  parties  did  intention- 
ally agree,  th.it  ihe  real  value  of  the  goods  should  be  paid  ;  and  an  ac- 
tion on  the  case  may  be  brought  accoi'dingly,  if  the  vendee  refuses  to 
pay  that  value. 

Anothei''  species  o(  implied  assuni/mt  is,  when  one  has  /tad  and  rf- 
crivcd  money  belonging  to  anotlier,  without  any  valuable  consideration 
given  on  the  receiver's  pan  ;  for  the  law  construes  this  to  he  money 
iiad  and  received  for  the  use  of  the  owner  only  ;  aiul  iin/t/it'Ht  that  the 
Ju-rson  so  receiving,  /irr^miscd  and  underco'jk  to  account  for  it  to  the 
true  proprietor  :  And  if  he  xu\jUHtlu  dt  tains  it^  an  action  on  the  case  lies 
against  him  for  the  breach  of  sxtchimplied  pr'jmise  and  undertaking  ;  and 
he  will  be  made  to  repair  the  oivner  in  damages  equivalent  to  what  he 
has  detained  in  such  riolafion  of  his  promise.  This  is  applicable  to  al- 
most ev  ery  case  where  the  defendant  has  received  money,  which  cx 
,t(/Ko  ct  bono,  he  ought  to  refund.  2  Burr.  1012. 

This  species  of  as.mmpsit  lies  in  numberless  instances  for  money  the 
defendant  has  received  from  a  third  person  ;  which  he  claims  title  to, 
in  opposition  to  the  plain[ifl"'s  right,  and  which  he  had  by  law  autliority 
to  receive  from  such  third  person.  2  Surr.  1008. 

One  great  benefit  which  arises  to  suitors  from  the  nature  of  this 
action,  is,  that  t/te plaintiJT  need  not  state  t/te  special  circumstances^  from 
which  he  concludes,  that  ex  tci/uo  el  bono,  the  money  received  by  the  de- 
iendanf,  ought  to  be  deemed  as  belonging  to  him :  he  may  declare 
generally  that  the  money  was  received  to  his  use,  and  make  out  his 
case  at  the  trial.  2  Burr.  1010. 

'I'his  is  equally  beneficial  to  the  defendant.  It  is  the  most  favour* 
able  way  in  whicli  he  can  be  sued  ;  he  can  be  liable  no  fui  ther  than  the 
money  he  has  received  ;  anil  against  that  may  go  into  every  equitable 
defence  upon  the  general  issue;  he  may  claim  every  equitable  allow- 
ance i  he  may  prove  a  release  without  pleading  it ;  in  short  he  may 
defend  himself  by  cveiy  thing,  which  shows  that  the  plaintiff,  ex  atjuo 
el  bono,  is  tio!  enlilled  to  the  rjhote  of  his  demand,  or  to  any  part  of  it. 
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This  aclion  will  lif  to  recover  preminms  of  insurance  paid  by  the 
insured  to  the  loiicry-ofiicc-kecpcr.  Cok/:.  790.  But  it  will  not  lie 
to  recover  back  winiiiiigs  paid  by  the  lottery-office  keeper  or  insurer  ol 
lottrry  tickets.    4  Burr.  1984. 

If  two  persons  engage  jointly  in  a  stock-jobbing  transaction,  and 
incur  losses,  and  employ  a  broker  to  pay  the  differences,  and  one  ol' 
tlicm  rcpuy  the  broker,  viiih  the  pruity  r.iid  consent  of  the  other,  the 
whole  sum.  he  may  recover  a  moiety  Ironi  the  other,  in  an  action  for 
mom  y  flaUi  to  his  use.    3  Term  Hep.  418. 

But  in  such  a  case  of  rj»  illcijal  transaction,  if  one  partner  pay- 
money  for  another,  ivithoul  an  exlsreas  a-Mhcrily,  he  cannot  recover  it 
back.  Id. 

.\nA,  generally,  aumm/isil  for  money  )iaid,  laid  out,  and  exfiended, 
will  not  lie  when  the  ninncy  has  been  paid  agaitist  the  rx/ireaa  consent 
of  the  parly  for  whose  use  it  is  supposed  to  have  been  paid.  I  2Vr»i 
Sr/:.  20. 

Sec  tit.  CoHsideration, 

IV.  The  plaintifi  must  set  forth  every  thing  essentia!  to  ihc  gist  of 
the  action,  with  such  certainty,  that  it  ni;-y  i!|ipear  to  the  court  that 
there  were  sufiicicnt  grounds  for  the  aclion  ;  fur  if  any  thing  material 
be  omitted,  it  cannot  appear  to  the  court  whctlicr  the  daniaijes  given 
by  the  jury  were  in  proportion  to  the  demand,  or  ivhelher  the  parly 
w'as  at  all  entitled  to  a  verdict.  Ai.ri  therefore,  in  an  action  upon  llie 
case,!  the  plaintiff  cannot  declare  <;tiod  cum  the  defendant  was  indebted 
to  the  plaintiff  in  such  a  siim,  and  that  the  defendant,  in  consideration 
tbcreofV  miicrne  aK!.uni/isi!  to  pay,  &c.  villiout  showing  the  couve  of 
the  debt.    10  Co.  7". 

If  in  an  ansuni/mi  the  plaintitf  declares,  quod  cum  there  were  seve- 
ral rccl.onings  and  accounts  between  the  plaintiff  and  defendant ;  and„ 
at  such  a  tlay,  &c.  htKinutt  com/iuraverunt  for  all  debts,  rcci;onirigs,  and 
demands  ;  and  the  defendant,  upon  the  said  account,  was  found  to  be 
in  anear  the  sum  of  20/.  in  consideration  whereof  the  defendant 
promised  to  pay,  SiC.  tliis  is  a  good  declaration,  without  showing  it 
was  /iro  titcreimon:isy  or  otherwise,  wherefore  he  should  have  an  ac- 
count ;  for  an  account  may  be  for  divers  causes,  and  several  matters 
and  things  may  be  inclu<lcd  and  comprised  therein,  which  in  fiede 
comjiuli  are  reduced  to  a  sura  certain,  and  tliereupon  being  indebted 
to  the  plaintiff,  it  is  sufficient  to  groui.d  an  aclion.    C'ro.  Cur.  1 16. 

If  in  an  assum/ifit  the  plaintiff  declares,  that  the  defendant  did  as- 
sume and  promise  to  pay  to  the  plaintiff  so  much  money,  ami  also  to 
tarry  away  certain  wood  before  such  a  day ;  the  defend.int,  as  to  the 
money,  cannot  plead  that  he  paid  it,  and  as  to  the  carriage  of  wood,  noK 
iif:!jum/ii.ii,  for  the  promise  being  entire,  cannot  be  apportioned. 
March.  100. 

On  an  assumfisif  in  /ow,  Jiaijmeni,  or  any  other  matter  that  excuses 
payment,  may  be  given  in  evidence,  on  the  general  issue.  In  an  ««- 
iumfidt  in  deed,  it  must  be  pleaded.    GUb.  Evid.  204,  205. 

If  the  plaintiff  declares  upon  an  indebitatus  assum/isil,  and  upon  a 
cnantum  nucuit,  and  tlie  defendant  pleads,  that  after  the  said  several 
proitiises  made,  and  before  the  action  brought,  the  plaintiff  and  de- 
fendant came  to  an  account  concerning  divers  sums  of  money,  and 
that  the  defendant  was  iound  in  arrear  to  the  plaintiff  SO/,  and  there- 
upon, in  consideration  that  the  defendant  promised  to  pay  the  said 
30/.  the  plaintiff  l^ewise  promised  to  release  and  acquit  llic  defend- 
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;i!it  of  all  demands,  Uiis  is  a  good  pica ;  for,  by  lli«  acpount,  the  first 
contract  is  merged.    2  Mnd.  43,  44. 

The  defendant  camiot  plead  that  he  revoked  his  promise  j  as  if  ^. 
is  in  execution  at  ilic  suit  of  /?.  and  J.  •S.  desires  Ji.  to  let  him  p;o  at 
larjjc,  and  that  he  will  satisfy  him  ;  to  which  J),  agrees  j  ihouRh  J.  .V. 
before  any  ihiiiK  is  done  in  pursuiuicc  of  this  promise  and  agreement, 
comes  to  Jl.  and  tells  him,  that  he  revokes  his  promise,  and  that  he 
will  not  stand  to  it ;  yet  such  revocation  cannot  be  pleaded  in  bar  to 
the  action.    1  Ha//.  Jbr.  32. 

In  an  action  upori  an  assuiufinit,  if  the  consideration  be  ('xecutortj  ; 
as  if  one  pronuses  to  do  something  for  mc,  in  consideration  of  sonic- 
thing  to  be  done  before  by  mc,  to  or  for  him,  if  1  w  ill  sue  liini  for  that 
he  is  to  do  forme,  I  must  aver,  that  I  have  dune  that  wliich  was  first 
to  be  done  by  me,  for  till  that  be  done  I  may  not  maintain  an  action 
upon  the  promise.  Cro.  Jac.  583.  520.  For  further  particulars  see 
Com.  Dig.  tit.  jicfion  on  the  CtLfC  on  .fisyiimfisit  ;  and  see  also  3  Connii. 
158.  and  this  DicfioJmrtj,  tit.  .^Igrcrnicnt.,  Considirra/ion. 

ASSUMPTION,  The  day  of  the  death  of  a  saint  so  called,  Quia 
ejus  animu  in  cv/um  assumitur.    Du  Canifc. 

ASSURANCE  OI"  L.^NDS,  Is  where  lands  or  tenements  arc  con- 
veyed by  deed  :  and  there  is  an  assurance  of  ships,  goods  luid  merchan- 
dise, &c.  Sec  Insurance. 

ASSYSERS,  (jurors,)  Those  who  in  an  inquest,  serve  a  man,  heir, 
or  judge,  the  probation  in  criminal  cases.    Scotch  Did. 

ASSYTHMENT,  Is  the  reparation  made  for  mutilation  and  slaughter. 
Scotch  Diet. 

ASSYTII  THE  KING,  Is  to  cause  malefactors  pay  what  fync  is 
modified.    Scotch  Diet. 

ASTER,  and  Homo  Micr,  A  man  that  is  resident.    Sritton,  I5l. 

ASTRARIUS  H.£RES,  (from  .Vs/j  t,  tlic  hearth  of  a  chimney,)  Is 
where  the  ancestor  by  conveyance  hath  set  his  heir  apparent  antl  his 
family  in  a  house  in  his  life-time.    Co.  Lit.  8. 

ASTKUM,  A  house  or  place  of  habitation,  also  from  astre.  Placit. 
JJi/ar.  18  El/'.!).  I. 

ATEGAR,  A  weapon  among  the  Saxons,  which  seems  to  have 
been  a  hand-dart,  from  the  Sax.  aeton,  to  fling  or  throw,  and  gar  a 
%vea])on.  S/ie/m. 

ATUE,  MUa.']  A  privilege  of  administering  an  oath,  in  some 
cases  of  right  and  proj)crty  ;  from  the  Sax.  iithj  ot/ie^  juramentum. 
It  is  mentioned  among  the  privileges  granted  by  King  Henrij  II. 
to  the  moiiks  of  Glastonbury,  C'artular.  Matt.  Giaaton.  AIS.  fol,  14. 
37. 

ATIA.  See  odio  kJf  atia.  A  writ  of  inquiry  whether  a  person  be 
committed  to  prison  on  just  cause  of  suspicion. 

ATILIA,  Utensils  or  country  implements.  Blount. 

ATRIUM,  A  court  before  the  house,  and  sometimes  a  churcli- 
yard. 

To  ATT.VCU,  jlitachiarc,  from  the  Fr.  altaeher.']  To  take  or  ap- 
prehend by  commandment  of  a  writ  or  precept.  Lamb.  JCiren.  li/>.  I. 
ca/i.  Ifi.  It  differs  from  arrest,  in  that  he  who  arrestetli  a  man  car- 
rieth  him  to  a  person  of  higher  powei'  to  be  forthwith  disposed  of ; 
but  he  that  attacheth  keepelh  the  party  attached,  an<l  presents  him  in 
court  at  the  day  assigned  ;  as  appears  by  the  words  of  the  writ.  An- 
otlicr  difl'crence  there  is,  that  arrest  is  only  upon  the  body  of  a  man  ; 
whereas  an  attachment  is  oftentimes  upon  his  goods.  Kitch.  279.  A 
cujdas  takclli  hold  of  immoveable  things,  as  lands  or  tenements,  and 
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properly  belongs  to  i  cal  actions,  but  attachment  hath  place  rather  iu 
persona!  acltons.    Brtt^t.  iih.  4.    J'lcta^  iih.  5.  cufi.  24. 

ATT.\CHI.\MKN'TA  BON'OTIUM,  A  distress  taken  upon  p^oda 
or  chattels,  wlicic  a  man  is  sued  for  personal  estate  or  debt,  by  the 
legal  attachialois  or  Imilifls,  as  security  to  answer  an  action.  Satil 
Process.  There  is  likewise  aiiachiamrniii  dc  s/ihiin  W  lioaco,  a  privi- 
lege granted  to  the  ofticcrs  of  a  forest,  to  lake  to  their  own  use  thorns, 
brush,  and  wind-fall  within  their  precincts.  Kennet's  Paroch.  Antiq. 
/I.  209. 

ATT.'VCHMENT,  Is  a  process  from  a  court  of  rccoixl,  awarded 
by  the  justices  at  their  discretion,  on  a  bare  suggestion,  or  on  their 
ovm  knowledge  ;  and  is  properly  granlabic  in  cases  of  conlemfits, 
against  which  all  courts  of  record,  but  more  especially  those  of  West- 
mimter-hall,  and  above  all  llie  court  of  B.  li.  may  proceed  in  a  sum- 
mary manner.    Leach'.i  J/awi:  P.  C.  2.  r.  22.    Sec  1  U'ih.  300.  % 

The  most  remarkable  instances  of  contempts  sccni  reducible  to  the 
following  heads :  1.  Contempts  of  the  king's  writ's.  2.  Contempts  ih 
the  fate  of  a  court.  3.  ConW:mpluous  words  or  writings  concerning 
the  court.  4.  Contempts  of  the  rules  or  awards  of  the  court.  5.  Abuse 
of  the  process  of  the  courts.  6.  Forgeries  of  writs  and  other  deceits 
tending  to  impose  on  the  court.    2  Hawk.  P.  C.  c.  22.  §  33. 

AW  courts  of  record  have  a  kind  of  discretionary  power  over  thcif 
own  officers,  and  are  to  see  that  no  abuses  be  committed  by  the  m, 
which  may  bring  disrraco  on  llio  courts  themselves  ;  therefore  if  a 
sheriff  or  other  officer  shall  be  guilty  of  a  corrupt  practice  in  not 
serving  a  writ  ;  as  if  he  rcfr.!.e  to  do  it,  unless  paid  an  unreasonable 
gratuity  from  the  plaintiif,  or  receive  a  bribe  from  the  defendant,  or 
give  him  notice  to  remove  his  person  or  effects,  in  order  to  prevent  the 
sen  irc  of  any  writ ;  the  court  which  awarded  ij  may  punish  such  of- 
fences in  such  a  manner  as  shall  sccn>  proper  by  attachment.  Dyer, 
H».     ■:  Himt.  P.  C.  c.  22.  §  2. 

But  if  there  be  no  palpable  corruption,  nor  extraordinary  circum- 
stance  of  wilful  negligence  or  obstir.acy,  the  jtidgment  whereof  is  to 
be  left  to  the  discretion  of  the  court,  it  seems  not  usual  to  proceed  in 
this  manner ;  but  to  leave  the  party  to  his  ordinary  remedy  against  the 
sheriff,  cither  by  action  or  by  rule  to  return  the  writ,  or  by  an  alia» 
and  jiluriesy  M'hich  if  he  have  no  excuse  for  not  executing,  an  attach- 
ment goes  of  course.  //oA.  62.  26-1.  .Vw,  101.  P.jy.B.oi.  Pinch, 
237.    .S  Mud.  314,  315. 

jUtacUnient  lies  against  attorneys  for  injtistice,  and  base  dealing  by 
their  clients,  in  delaying  sttits,  Stc.  as  well  as  for  contempts  to  the 
court.  1  Ilm-jk.  c.1'2.%  II.  If  affidavits  to  ground  an  fl:rar/j»ifK«  are 
full  as  to  the  charge  ;  yet  if  the  party  deny  such  charge  by  as  plain 
and  positive  affidavits,  he  shall  be  discharged  ;  but  if  he  take  a 
false  oath,  he  mav  be  indicted  of  perjury.  Mod.  Can.  in  L.  and  £. 
81. 

Against  sheriffs  making  false  returns  of  writs,  and  against  bailiffs 
for  frauds  in  arrest,  and  exceeding  their  power.  Sec.  attachment  may 
be  had.  For  contempts  against  the  king's  writs ;  tising  them  in  a  vex- 
atious manner  ;  altering  the  teste,  or  tilling  them  up  after  sealed,  &c. 
itttac/immt  lies.  .'Vnd  for  contempts  of  an  enonno\is  kind,  in  not  obey- 
ing Avrils,  5tc.  nitnrhmciit  may  issue  against  peers.  2  Uaivk.  c.  22. 
§  S3.  &c.  For  persuading  jurors  not  to  appear  on  a  trial,  attachment 
lies  against  the  party,  for  obstructing  the  proceedmgs  of  the  court. 
1  Lill.  121.    The  court  of  J3.  R.  may  award  attachment  against  any 
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»  iufeiior  courts  usurping  a  jurisdiction,  or  acting  contrary  to  justice. 

Salk.  207.    Though  it  is  usual  first  lo  send  out  a  prohibition. 

jlllaclimrnl  lies  for  proceeding  in  an  inferior  court,  after  a  habeas 
cor//KS  issued,  and  a  nu/icrjiedcas  to  slay  proceedings.    21  Car.  B.  R. 
And  atiaihmcni  may  be  granted  against  justices  of  peace,  for  pro-  • 
»  ceeding  on  an  indictment  after  a  certiorari  delivered  to  them  to  re- 

move  the  indictment.  1  Lilt.  121.  But  it  does  not  lie  against  a  cor- 
poration, the  mode  of  compulsion  being  by  sequestration.  Qotop.  377. 
jlliaehmenl  lies  against  a  lord  that  refuses  to  hold  his  court,  after  a 
writ  issued  to  him  for  that  purpose,  so  that  his  tenant  cannot  have 
right  done  him.    .'\'<-7»  .Val.  Br.  6.  27. 

An  attachment  is  tile  proper  remedy  for  disobedience  of  the  rules 
%  of  court  ;  as  of  those  made  in  ejectment,  arbitrament,  &c.    So  where 

I  a  defendant  in  account,  being  adjudged  to  account  before  the  auditors, 

I  refuses  to  do  it,  unless  they  "ill  allow  matter  disallowed  by  the  court 

^  before  :  or  where  one  refuses  to  i>ay  costs  taxed  by  the  master,  whose 

taxation  the  law  looks  upon  as  a  taxation  by  the  court.    I  Mud.  21.  1 
b  71. 

1}  But  an  attachment  is  not  granted  for  disobedience  of  a  rule  of  Mai 

Prills,  unless  it  be  first  made  a  rule  of  court;  nor  for  disobedience  of 
a  rule  made  by  a  judge  at  his  chamber,  unless  it  be  entered  ;  nor  for 

u  disobedience  of  any  rule  without  personal  sernce.    1  Salt.  84. 

J  Also  an  attachment  is  proper  lor  abuses  of  the  process  of  the  court, 

as  for  suing  out  execution  where  there  is  no  judgment ;  bringing  an 

Id  appeal  for  the  death  of  one  known  to  be  alive  ;  making  use  of  the 

process  of  a  superior  court,  to  bring  a  defendant  within  the  jurisdic- 

^  tion  of  an  inferior  court,  and  then  tiroppiiig  it ;  using  such  process  in 

a  vexatious,  oppressive,  or  unjust  manner,  without  colour  of  serving 
any  other  end  by  it.  2  Hii'.-.-k.  J'.  C.  e.  22.  §  33.  &c.  It  seems  also  that 
caunseliors  arc  punishable  by  attachment  for  foul  practices.  2  Haivk. 
P.  C.  c.  22.  §  30.  Gaoteris  arc  thus  punishable  for  misbehaviour  in 
their  ofTict  s.  hi.  ib.  IVitntsscs  for  non-attendance  on  a  trial.  Leaeli's 
Hawk.  P.  C.  2.  [ .  22.  §  33.  in  note.  Prers  are  liable  to  attachment  for 
certain  outrageous  contempts,  as  a  disobedience  to  a  writ  of  habeas 
corjius,  and  generally  of  other  writs.    Id.  ib. 

Attachments  are  itf.uallii  granted  on  a  rule  to  ahorj  cause,  unless  the 
offence  complained  of  be  of  a  flagrant  nature,  and  positively  sworn  to ; 
in  which  last  case  the  party  is  ordered  to  attend,  w  liich  he  must  do  in 
person,  as  nmst  every  one  against  whom  an  attachment  is  granted  ; 
and  if  he  shall  appear  to  be  apparently  guilty,  the  court  in  <liscretion,  on 
•  onsidciation  of  the  nature  of  the  crime,  and  otiier  circumstances,  will 
cither  commit  him  iniineuiately,  in  order  lo  answer  interrogatories  to 
be  exhibited  agiiinst  him  concerning  the  contempt  complained  of,  or 
will  suffer  him  cnur  Indi  recognisance  to  answer  such  intcrrogato- 
.■•ics  ;  which  if  they  be  not  exhibited  within  four  d;iys,  the  party  may 
move  to  have  the  recognisance  discharged ;  otherwise  he  must  answer 
them,  though  exhibited  after  the  four  days;  but  in  all  cases,  if  he 
ftdly  answer  them,  he  shall  be  discharged  as  lo  the  attachment,  and 
the  prosecutor  shall  he  U  fl  to  proceed  agaijist  him  for  the  perjury,  il 
he  think  fil ;  but  if  he  deny  part  of  the  contempts  only,  and  confess 
other  part,  he  shall  not  be  discharged  as  to  those  denied,  but  the 
Vtilh  of  them  shall  be  examined,  and  such  punishment  inllicteti 
from  the  whole  shall  appear  reasonable  ;  and  if  his  answer  be  evasive 
as  to  any  material  part,  ho  shall  be  punished  in  the  same  manner  as 
if  he  had  confessed  it.  2  Hutvk,  P.  C.  c.  2?.  §  1.  I  .  84,  6  Met!. 
73.   3 /on«,  178.    See  Inierrogatoriet. 
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Upon  all  these  txaminalions  the  master  is  to  make  his  report,  and 
[he  party  is  then  and  not  before  acquitted  or  adj\idgcd  in  contempt. 
Hard:v.  2.".  And  in  the  latter  case  is  either  immediately  sentenced  or 
Lonmiilted  to  the  marshal  ;  unless  the  court  waive  giving  judgment, 
(as  they  sometimes  do  from  motives  of  lenity,)  and  oitlcr  tlie  recogni- 
ssmce  to  be  discharged.  3  Burr.  1256.  Or  the  attorney-general  con- 
scut  thtit  the  party  may  continue  on  the  recognisance  to  appear  under 
a  rule  of  court  at  some  future  lime.    2  JJurr.  797. 

Attachments  for  non-payment  of  costs,  and  for  non-performance  of 
ail  award,  are  in  the  nattire  of  civil  executions.     1  Trrm  Jii/i.  266. 

.Iriiic/imrnis  out  of  C/iancrrij  may  be  had  of  course,  upon  affidavit 
n>iide  that  the  defendant  was  served  with  a  nuhfiernUy  and  appeared  not; 
or  upon  non-performance  of  any  oi  der  or  decree  ;  also  after  Uie  re- 
turn of  this  niluchmriiiy  that  the  defendant  non  est  im-ryilus.  Sec.  then 
iir tttchmint  w'itii  proclamation  issues  against  him,  kc.  Il'mt.  SymS. 
And  for  contcmpis,  when  a  party  appears,  he  must  tipon  his  oath  an- 
hw  cr  interrogatories  exhibited  against  him  ;  and  if  he  be  found  guilty 
he  shall  be  Giied. 

On  attachment  the  paity  is  not  obliged  to  answer  any  interrogatories 
tending  to  convict  him  of  any  other  offence.  Sira,  4*4.  Or  which  may 
subject  him  to  a  penally.    Harriw.  239. 

Attachment  of  phivilege  is  where  a  man  by  virtue  of  his  privi- 
lege calls  another  to  that  court  whereto  he  himself  belongs,  and  in 
respect  tliercof  is  privikgcd,  there  to  answer  some  action  (as  an 
altoiney,  &c.)  or  it  is  a  power  to  apprehend  a  man  in  a  place  privi- 
leged. Book  KnfT.  431.  Corporation  courts  have  sometimes  power 
by  charter  to  issue  aiiachmcnts,  and  some  courts  baron  grant  allach- 
menl.'i  of  debt.    Kitch.  79. 

Attachmf.xt  foreign  is  an  cutachment  of  the  goods  of  foreigners, 
found  in  some  liberty,  to  satisfy  their  creditors  within  such  liberty. 
Cari/i.  Riji.  66. 

Ford^n  attachment  under  the  custom  of  hondon  is  thus  :  if  a  plaint 
be  entered  in  the  court  of  the  mayor,  or  the  sheriff  against  jt.  and 
the  process  be  i«ctvuncd  nichil,  and  thereupon  plaintiff  suggests  that 
another  person  within  London  is  indebted  to  .•/.  the  debtor  shall  be 
'.i'urr.edy  (whence  he  is  caHed  the  garnh/iecy)  and  if  he  does  not  deny 
himself  to  be  indebted  to  .t.  the  debt  shall  be  attached  in  his  hands. 
Com.  Dig.  tit.  Jtiac/fment .foreign,  cites  22  F.dK.  30. 

The  plaint  may  be  exhibited  in  the  mayor's  or  the  sheriff's  court ; 
hut  the  proceeding  in  the  former  is  the  most  advantageous.    Id.  ib. 

This  custom  of  foreign  attachment  is  ssud  to  prevail  in  Exeter  and 
oUicr  places.    Sed  iju. 

But  a  foreign  ultnchmenl  cannot  be  had  w'l«;n  a  suit  is  depending  in 
any  of  the  courts  at  It'es/minsirr.  Cro.  KHz.  691.  And  nothing  is  at- 
tachable but  for  a  certain  and  due  debt ;  though  by  the  custom  of  Lon- 
don money  may  be  attached  bcfoie  due,  as  a  debt  j  but  not  levied  be- 
fore due.    Sid.  327.    1  Xcts.  Jbr.  282,  283. 

foreign  attachments  in  London,  upon  plaint  of  debt,  are  made  after 
this  manner:  A.  owt/A  B.  100/.  and  C.  is  indebted  to  A.  100/.  B.  enterjt 
an  activn  againsi  A.  o/'  100/.  and  by  virtue  of  that  actinn  a  serjeant 
ultachefli  100/.  in  the  hands  of  C.  as  the  money  of  A.  lo  the  use  of  B. 
'.oliich  /»  returned  ujion  that  action.  The  attachment  being  made  and 
returned  by  the  Serjeant,  the  plaintiff  is  immediately  to  fee  an  at- 
torney before  the  next  court,  or  the  defendant  may  then  put  in  bail  to 
tlic  attachment,  ai)d  nonsuit  the  plaintiff:  four  court  days  must  pass 
before  the  plaintiff  can  cause  C.  the  garnishee  in  whose  hands  the 
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muiicy  ATOs  unuclied,  to  show  cause  why  B.  shuuUl  iiol  conilomii  Ihc 
100/.  uliachrtl  ill  ihc  hands  <il'  C.  as  ihu  money  of  lliu  defendant  in 
the  action  (though  not  iji  tlie  iiiiiic/imi  iii)  to  tlie  use  of  H-  the  plaintill' ; 
and  the  garnishee  C.  may  appear  in  court  by  his  attorncvi  wajje  his 
law,  and  plead  that  he  liath  no  money  in  his  hands  of  the  defendant's, 
or  other  special  matter  ;  lint  the  plainliH'  may  hinder  his  waging  of 
law,  hy  producing  two  suflicicnl  citizens  to  sweai'  that  the  garnishee 
had  either  money  or  goo<ls,  in  his  hands,  of  ^'/.  at  the  lime  of  the  al- 
ruc/imciir,  of  which  aflidavit  is  to  be  made  before  the  lord  mayor,  and 
being  filed,  may  be  pleaded  l)y  way  of  estoppel  :  then  the  jilainlilT 
must  put  in  bail,  that  if  the  defendant  come  within  a  year  and  a  day 
into  court,  and  he  can  discharge  himself  of  the  money  condemned  ill 
lourt,  and  that  he  owed  nothing  to  the  plaintilV  at  the  lime  in  the 
plaint  mentioned,  the  said  money  shall  be  forthcoming.  Sec.  If  the 
garnishee  fail  to  appear  by  his  attorney,  being  warned  by  the  ofliccr 
to  come  itito  court  to  show  cause  us  aforesaid,  he  is  taken  by  default 
for  want  of  appearing,  and  judgment  given  against  him  for  llie  goixls 
and  money  attached  in  his  hands,  and  lie  is  without  remedy  either  at 
connnon  law  or  in  etjuily  ;  lor  if  taken  i]i  execution,  he  must  pay  the 
money  condemned,  tiiough  he  Iialh  not  <inc  penny,  or  go  to  prison  ; 
but  the  garnisln^e  appearin;;  to  show  cause  why  the  money  or  goods 
atiac/inl  in  his  hands  ought  not  to  be  condemned  to  the  use  of  the 
plaintiff,  having  feed  an  attorney,  may  plead  as  aforesaid,  that  he  hatli 
no  money  or  goods  in  his  hands  of  the  party's  against  whom  the  at- 
tachment is  made  ;  and  it  v.  ill  then  be  tried  by  a  jury,  and  judgment 
awarded,  See.  but  alter  ti'ial  bail  may  be  put  in,  whereby  the  ailach- 
rrit/u  shall  be  dissolved,  but  ilu:  garnish('e.  Sec.  and  his  security  Aviil 
then  be  liable  to  «  hut  debt  the  plainlilf  shall  make  out  to  be  due,  up- 
on the  action  :  and  an  u'/uL/inunt  is  nexer  tlioroughly  perfected,  till 
there  is  a  bail,  and  satisfaction  ui>on  record.    I'nviU'i^.  J^oiitt, 

But  the  orij^-iiial  defendant  iiiusl  be  suuimont:d  and  have  notice  ; 
otherwise  judgment  against  tlsr  garnishee  will  be  erroneous  ;  and  the 
money  paid  or  levied  in  oxceuiion,  or  it  will  not  discharge  the  debt 
from  the  garnishee  to  the  defendant :  (though  it  was  alleged  that  the 
custom  of  the  city  court  is  to  give  no  notice.)  3  IVih.  297.  2  Bluck. 
Hr/i.  83-1.    See  1  Ld.  Ruym.  727. 

Where  a  foreign  aiuiilimi-nt  is  pleaded  to  an  action,  the  custom  is 
10  set  fortji,  that  he  who  levied  the  plaint  shall  have  execution  of  the 
debt  owing  by  himself,  and  by  which  he  was  attached,  if  the  plainliff 
in  the  original  action  shall  not  disprove  it  within  a  year  and  a  (lay  ; 
now  if  the  plaintilT  in  the  action  below  doth  not  set  forth  such  condi- 
tional judgment  given  by  the  court,  it  is  wrong  because  he  doth  not 
bring  his  case  within  the  custom.    Vide  2  Lutw.  985. 

Jn  aavum/isit.,  Sec.  there  was  evidence  given,  that  the  <lebl  v/as  at- 
tached by  the  custom  of  J.outlon  before  the  action  brought,  and  thai 
it  was  condemned  there  before  the  plea  pleaded  ;  and  tiiis  evidence 
was  given  upon  the  general  issue  >ion  assum/i.ii!  ,■  and  it  being  insi.itcd 
for  the  defendant,  that  this  should  relate  so  as  to  defeat  the  pluintiiT's 
action,  it  was  adjudged,  that  w  here  there  is  an  attachment  and  col*. 
denmation  before  ihe  action  brought,  it  may  be  given  in  evidun  c  upon 
the  general  issue,  because  there  is  an  alteration  of  the  piMperly  ;  hut 
if  the  attachment  be  only  before  the  action  brought,  and  the  con- 
demnation afterwards,  the  ultuclimciti  may  be  pleaded  in  ubuirmnit, 
and  the  condemnation  may  be  pleaded  in  bar,  but  shall  not  be  given  in 
evidence  on  the  general  issue,  becatisc  by  the  condcmnuiiyii  flic  pro- 
perty is  altered,  but  not  before.    1  Suti:  280.  231. 
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Jclion  of  licit,  &c.  ihc  ticfenilant  pleaded  in  bar,  tliat  there  was  a 
custom  in  Li,iulati  to  attach  tlic  debt  before  the  day  of  payment  came  ; 
el  /ic-r  r:ir:::i!:,  wK  h  a  custom  may  be  good,  but  to  have  judgment  to 
recover  tin-  cU  In  heforc  the  day  of  p.'.ymciil  ib  come,  cannot  be  a  good 
custom,  bccuusc  the  debtee  hiinscH'  could  not  recover  in  such  case, 
and  therefore  he  -Hho  made  the  attachment  shall  not.  This  custom 
was  pleaded,  that  the  debtee  in  person,  or  bt/  his  miornrij,  nsay  swear 
that  the  debt  is  due  ;  but  this  cannot  be  good  as  to  the  attorney  ;  it 
Was  agreed,  that  goods  might  be  attached  by  a  foreign  attachment, 
and  that  the  value  thereof  ought  to  be  found  before  judgment  ;  but 
that  this  plea  was  ill,  because  Uie  defer.dant  did  not  aver  it,  -viz.  ct  hoc 
pitratus  est  verijicare.     IV.  JoneSy  405. 

A  sum  of  money  was  to  be  paid  at  Miclmelmax,  and  it  was  attached 
before  that  day  ;  adjudged  that  a  fordgn  attachment  cannot  reach  a 
debt  brfurc  it  is  due  ;  therefore  though  the  judgntent  on  the  altach- 
menl  was  after  Michaebnas,  yet  the  money  being  attached  before  it 
was  due,  it  is  for  that  reason  void.  Cro.  Jiliz.  184.  For  further  mat- 
ter, see  Com.  Dig.  lit.  Mtachtnent,  Foreign  Attachment. 

Money  due  to  an  executor  or  administrator,  as  such,  cannot  be  at- 
tached. It  would  give  a  simple  contract  creditor  priority  over  judg- 
ments, See.  Fislier  v.  Lane  and  others.  3  Wits.  297.  Nor  trust-money 
in  the  hands  of  the  garnishee.    Sec  Doug.  380. 

In  an  action  on  the  case  the  plaintiff  had  judgment  against  the  de- 
fendant, and  he  owing  60/.  to  one  C.  D.  he  entered  a  plaint  against 
him  in  JLondon,  and  attached  the  60/.  in  the  hands  of  the  said  defend- 
ant, against  whom  the  pl-,untit1'  had  recovered  as  aforesaid,  and  had 
execution  according  to  tlie  custom  ;  afterwards  the  plaintilV  brought  a 
tel.  fa.  agaiiist  the  defendant,  to  show  cause  why  he  should  not  have 
execution  upon  the  judgment  which  he  had  recovered,  to  which  the 
defendaril  picadod  the  execution  u/ton  the  attachment ;  and  upon  de- 
murrer to  that  plea  it  was  adjudged  against  the  defendant,  because  a 
duty  which  accructh  by  matter  of  record,  cannot  be  attached  by  the 
custom  of  London  ;  for  judgments  obtained  in  the  king's  courts  shall 
not  be  defeated  or  avoided  by  such  particular  customs,  they  being 
of  so  high  a  nature  that  they  caimot  be  reached  by  attachment.  1  Leon. 

Debtor  and  creditor  being  both  citizens  of  London,  the  debtor  de- 
livered several  goods  to  the  Kxcter  carrier  then  in  London,  to  carry 
and  deliver  them  «t  Exeter,  and  the  creditor  attached  them  in  the 
hands  of  the  carrit  r  fur  the  debt  due  to  him  from  his  deMor;  ad- 
judged, thut  lite  ^iiuidd  be  <lischarged,  because  ihe  nirrier  is 
privileged  in  hi^  ;.iul  gouiU,  and  not  only  in  the  go(Kls  which 
arc  his  own,  but  iii  liiuse  of  other  men,  of  which  he  is  in  possession, 
for  he  is  answerable  for  them.    1  Leon. 

An  executor  submitted  to  an  a\\;.rd,  and  the  arbitrators  awarded, 
that  the  dtfen<!unt  should  pay  ilic  lnvc  ulor  350/.  'I'iiis  money  is  not 
attachable  in  his  hands  by  y  cieiliior  of  his  testator,  though  it  is 
assets  in  his  hands  when  recovered;  because  it  was  not  due  to  the 
testator  ttmjion  morii«,a.ni  the  custom  of  foreign  attachments  extends 
only  to  such  debts.    1  r<  ii/.  III. 

A  gainislice  against  whom  a  recovery  was  had  in  the  mayor's 
ci/Urt  on  foreign  uiiachmei  t,  after  a  sunmions  to  defendant,  and  nihii 
relumed  ;  may  protect  himself  by  givhr.;  Mith  proceedings  in  evi- 
dei.co  upon  adun.-./nii  in  an  atiion  to  ret  over  lUr  same  debt  brought 
by  the  defendant  below  without  proving  the  debt  of  the  plaintiff  below, 
v.lio  i.i!»chtd  the  inoi:ey  iji  his  h.aids,  ailliuugh  by  the  course  of  pro- 
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cecdings  in  the  mayor's  court,  hail  not  liaving  been  put  in,  tlie  pJaintifT 
below  was  not  oblii;f(l  to  prove  the  debt  to  entitle  himself  to  rccovcr 
against  the  garnishee.  M'Daniel  v.  Jlugea,  H-  43  Geo.  UI.  S  Via-tf. 
367. 

ATTAcnMEN'T  OF  TiiK  FoREST,  Is  OHO  of  thc  thrcc  couTts  held 
here.  Man'ai'jod,  90.  99.  The  lower  court  is  called  the  allaclimcnt  ; 
the  middle  one  thc  swainmote  ;  the  highest,  Mr  Juslicc  in  cyrc*9  »ca>. 
The  court  of  attachmrjtr  seemeth  to  be  so  called,  because  the  vcrderora 
of  the  forest  have  therein  no  other  authority,  but  to  receive  the  at- 
taclimrytts  of  offenders  against  vtrt  and  venison^  taken  by  the  rest  of 
l!>c  officers,  ai\il  to  inroll  ihem,  tliat  they  may  be  presented  and  pu- 
nished at  the  next  jualict'a  teal.  A/anwooJ,  93.  And  this  atiachini;  is 
by  three  means:  1.  By  goods  and  chattels.  3.  By  the  body,  pledges, 
and  maiiiprize.  3.  By  the  body  only.  This  court  Is  kept  every  forty 
days.    See  Crcri:/ifoti^  in  his  Court  of  thr  J'orcst. 

ATT.MNUI^K,  anitidu  and  aiiiiictura.]  Tlie  ulain  or  corru/i/ion  of 
thc  blood  of  a  ciimiiial  capitally  condemned  ;  thc  inmiediatc  insepara- 
ble consequence,  by  the  common  law,  on  llie  pronouncing  thc  sentence 
of  death. 

He  is  tlien  called  attaint,  attinctut^  stained  or  blackened.  He  is  no 
longer  of  any  credit  or  reputation  ;  he  caimot  be  a  witness  in  any 
court:  neither  is  he  capable  of  performing  the  functions  of  anothci* 
man  :  for  by  an  anticipation  of  his  punishment,  he  is  already  dcacl  in 
law.  3  Inst.  213.  This  is  after  judgment  :  for  there  is  great  differ- 
ence between  a  man  convicfrd  and  attainted;  though  they  are  fre- 
quently through  inaccuracy  confounded  together  ;  when  judgment  is 
once  pronounced,  both  law  and  fact  conspire  to  prove  bini  completely 
guilty  ;  and  there  is  not  the  remotest  possibility  left  of  any  thing  to  be 
said  in  his  favour.  Upon  judgment  therefore  of  deatli,  and  not  before, 
thc  attainder  of  a  criminal  commences  ;  or  upon  such  circtmistances 
as  are  equivalent  to  judgment  of  death ;  as  judgment  of  oullawrj-  on 
a  capital  crime,  pronounced  for  absconding  or  fleeing  from  justice, 
which  tacitly  confesses  tlie  guilt.  And  therefore  either  upon  judg- 
ment of  outlawry,  or  of  deatli,  for  treason  or  felony,  a  man  shall  be 
said  to  be  attainted.    4  Comm.  380,  381. 

A  man  is  attainted  by  appearance  or  by  process:  attainder  on  appear- 
ance is  by  confession,  or  verdict,  &C.  Confession,  when  the  prisoner 
upon  his  indictment  being  asked  whether  guilty  or  not  guilty,  answers 
guilty,  without  putting  himself  upon  his  country  ;  (and  formerly  con- 
fession was  allowed  before  thc  coroner  in  sanctuary  ;  whereupon  the 
oflender  was  to  abjure  tlic  realm,  and  this  was  called  attainder  by  abjura- 
tion.) .Ittuinder  by  verdict  is  when  the  prisoner  at  the  bar  pleaded  not 
guilty,  and  is  found  guilty  by  the  verdict  of  the  jury  of  life  and  death. 
And  attainder  by  process,  (otherwise  termed  attainder  by  default  or 
outlawry,)  is  when  the  party  flieth,  and  is  not  found  until  he  hath  been 
five  times  publicly  called  or  proclaimed  in  the  countrj-,  on  the  last 
whereof  he  is  outlawed  upon  his  default.  Hlaundf.  PI.  Co,  44.  122. 
183.    Also  persons  may  be  attainted  by  act  of  parliament. 

Acts  of  attainder  of  criminals  have  been  passed  in  several  reigns, 
on  thc  discover)-  of  plots  and  rebellions,  from  the  reign  of  King 
Charles  II.  when  an  act  was  made  for  thc  attainder  of  several  persons 
guilty  of  thc  murder  of  King  Charles  I.  to  this  lime  ;  among  which, 
that  for  attainiini;  Sir  John  J-'emvick,  for  conspiring  against  King  IVil- 
Ham,  is  the  most  remarkable  ;  it  being  made  to  attaint  and  convict 
him  of  high  treason  on  the  oath  of  one  witness,  just  after  a  law  had 
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been  cnacletl,  that  no  person  should  he  tried  or  anainirrl  of  high  trea- 
son where  corruption  of  blood  is  incurred,  l)Ut  by  the  oath  of  two 
lawful  wimcsscs,  unless  tlic  pjrty  confess,  stand  mute,  S'C.  Stat.  7 
and  8  li'm.  HI.  cu/i.  3.  But  in  ti\e  case  of  Sir  Jo/m  J'enwkk,  there 
■was  soniclhing  extraordinary  ;  for  he  was  indicted  of  treason,  on  the 
oaths  of  two  witnesses  ;  though  but  one  only  was  produced  against 
him  (in  his  trial.  It  was  alUsjed  Sir  John  had  tampered  with,  and  pre - 
^  ailed  on  one  of  the  witnesses  to  w  ithdraw. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of 
blood  ;  which  latter  cannot  regularly  be  taken  off  but  by  act  of  par- 
liament.   Co.  J.li.  391.  b. 

As  to  forfeiture  of  lands,  &c.  by  attainder,  see  this  Did.  tit.  For- 
fci;urf.  As  to  Carru/turjii  if  Jllooil,  this  operates  upwards  and  down- 
wards, so  that  an  attainted  person  can  neither  inherit  laiids  or  other 
hereditaments  from  his  ancestors,  nor  retain  those  he  is  already  in 
possession  of,  nor  transmit  them  by  descent  to  any  heir  ;  but  the  same 
shall  escheat  to  the  lord  of  the  fee,  subject  to  the  king's  superior 
right  of  forfeiture  :  and  the  person  attainted  shall  also  obstruct  all  de- 
scents to  his  posterity,  wherever  they  arc  obliged  to  derive  a  title 
tlirough  him  to  a  remoter  ancestor.  Sec  tit.  Tenure,  Descent,  For- 
/eifurr. 

This  is  one  of  those  notions  which  our  laws  have  adopted  from  the 
fcodal  constitutions,  at  the  time  of  the  .Vorman  conquest,  as  appears 
from  its  being  unknown  in  those  tenures  which  arc  indisputably  Sax- 
en,  or  Gavelkind  :  wherein,  though  by  treason,  according  to  the  an- 
cient Saxon  laws,  the  land  is  forfeited  to  the  king,  yet  no  corruption 
of  blood,  no  impediment  of  descent  ensues  ;  and,  on  judgment  of 
mere  felony,  no  escheat  accrues  to  the  lord.  And  therefore  as  every 
oilier  oppressive  mark  of  fcodal  tenures  is  now  happily  w  orn  away  in 
ihesc  kingdoms,  it  is  to  be  hoped  that  the  corru/ilion  uf  blood,  viihall 
its  connecied  consequences  not  only  of  present  escheat,  but  of  future 
incapiicitics  of  inheritance  even  to  the  twentieth  gener.itiou,  may  in 
process  of  time  be  abolished  by  act  of  parliament  :  as  it  stands  upon  a 
ven-  different  footing  from  the  forfeiture  of  lands  for  high  treason,  af- 
fecting the  king's  person  or  government.  And  indeed  the  legislature 
has,  from  time  to  time,  appeared  very  inclinable  to  give  way  to  so 
cqtiitable  a  provision  ;  by  enacting  that,  in  certain  treasons  respecting 
the  papal  supremacv,  stat.  5  Jiliz.  e.  1.  and  the  public  coin,  stats.  5 
f.liz.  c.  II.  18  Kli:'.  e.  1.  S  and  9  Ifm.  III.  c.  26.  15  and  16  Geo. 
II.  r.  2.S.  and  in  many  of  the  new  made  felonies,  created  since  the 
reign  of  Henry  VIII.  by  act  of  parliament,  corruption  of  blood  shall 
be  saved.  litu  as  in  some  of  the  acts  for  creating  felonies,  (and  those 
not  of  the  most  atrocious  kind,)  this  saving  was  neglected,  or  forgotten 
to  be  made,  it  seems  to  be  highly  icasonablc  and  expedient  to  anti- 
qiiate  the  whole  of  this  doctrine  by  one  undistinguishing  law  :  especially 
ashy  the  st.it.  of  7  .dnn.  c.  21.  (the  operation  of  which  is  postponed 
by  Stat.  17  Geo.  II.  c.  "9.)  after  the  death  of  the  sons  of  the  late  Vrc- 
ten<ler,  no  attainder  for  treason  will  extend  to  the  disinheriting  any 
heir,  nor  the  prejudice  of  any  person,  other  than  the  offender  himself ; 
which  \irtually  abolishes  all  corruption  of  blood  for  treason,  though 
(unless  the  legislature  should  interpose)  it  will  still  continue  for  many 
sorts  of  felony,    i  Comm.  .IBS,  389.    See  2  Comm.  253. 

In  treason  for  counterfeiting  the  coin,  although  by  the  statutes  cor- 
ruption of  blood  is  s.ivcd,  yet  the  lands  of  the  offender  are  forfeited 
immediately  to  the  king  on  attainder,  it  being  a  distinct  penalty  from 
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comiplion  of  blootl ;  for  the  corruption  may  be  saved,  and  the  for- 
IViture  remain,  S:c.  And  accordingly  so  it  is  provided  by  some  statutes. 
1  Salt.  85. 

jlttaimkrs  may  be  reversed  or  falsified,  by  a  writ  of  error,  or  by 
plea.  If  by  a  writ  of  error,  il  must  be  by  the  king's  leave,  &c.  and 
wlien  by  plea,  it  may  be  by  denying  the  treason,  pleading  a  pardon  by 
act  of  parliament,  &:c.    3  /«»/.  232. 

By  u  king's  taking  the  crown  upon  him,  all  attainders  of  his  per- 
son arc  i/mo/aclo  purged,  without  any  reversal.  1  Intl.  26.  Finch.  L. 
82.  U'oorf,  \7.  Tliis  was  the  dcclaralion  of  parliament,  made  in  fa- 
vour of  Henry  VII.    See  I  Comm.  248. 

The  Stat.  8  Wm.  III.  c  5.  requires  Sir  George  Darclaij,  Major-Cicnc- 
ral  Holmes,  and  other  persons  to  surrender  themselves  to  the  lord 
chief  justice,  or  secretaries  of  stale ;  or  to  be  uitaintecl.  By  the 
13  li'm.  III.  f.  3.  the  pretended  Prince  of  Wales  is  under  attainder 
of  treason,  &c.  And  by  1  Geo.  I.  c.  16.  the  Ditke  of  Ormond  and 
others  arc  attainted.  And  besides  these  acts  of  attainder,  bills  for 
inflicting  /tains  and  penalties  are  sometimes  past  ;  as  that  against 
tlic  Bishoji  of  Hocliester  ;  stat.  9  Geo.  I.  c.  17.  Sec  lit.  Corrujitim  of 
Blood. 

ATTAINT,  attineta.']  A  writ  that  lieth  to  inquire  whether  a  jury  of 
twelve  men  gave  a  false  verdict ;  {finc/i,  48.t.)  tliat  so  the  judgment 


1  following  thereupon,  may  be  reversed  ;  and  this  must  lie  brought  in 

the  life-time  of  him  for  whom  the  verdict  was  given,  autl  of  two  at 
t-  least  of  ihe  jurors  who  gave  it.    This  lay  at  common  law,  only  upon 

^  writs  of  assise  ;  and  seems  to  have  been  coeval  with  that  insliuilion  by 

King  Henry  II.  at  the  instance  of  his  chief  justice  Glanvit :  being 
probably  meant  as  a  check  upon  the  vast  power  then  reposed  in  the 
1  recognitors  of  assise,  of  finding  a  verdict  according  to  their  own  per- 

i  sonal  knowledge,  without  the  examination  of  witnesses.    And  even 

^  here  it  extended  no  further  than  to  such  instances,  where  the  issue  was 


joined  tipon  the  very  point  of  assise,  (the  heirship,  disseisin.  Sec.)  and 
not  on  any  collateral  matter;  as  vilUiinage,  bastardy,  or  any  other  dis- 
puted fact.    See  Vin.  til.  Attaint,  this  Diet.  tit.  Jury  IV. 

In  these  cases  the  assise  was  said  to  be  turned  into  an  int/uest  or 
jury  J  {assisa  verlitur  in  juratttm,)  or  that  the  assise  should  be  taken 
in  wodum  juratie,  et  non  in  modunt  assisa  ;  that  is,  that  the  issut;  should 
be  tried  by  a  common  jury  or  inquest,  and  not  by  the  recognitors  of 
assise  :  {Brad.  I.  4.  tr.  1.  c.  34.  §  2,  3,  4.  tr.  3.  c.  17.  Ir.  5.  c.  4.  §  I. 
2.  I'tel.  I.  5.  c.  22.  §  8.  Co.  Km.  61.  b.  Booth,  213.)  and  then  ii 
seems  that  no  attaint  lay  against  tlie  inquest  or  juiy  that  determined 
such  collateral  issue  :  Br.  4.  1.  34.  2.  I-'U  t.  I.  5.  c.  22.  Neither  is 
mention  made  by  our  ancient  writers,  of  such  a  process  obtaining  after 
the  trial  by  inquest  or  jury,  in  the  old  jVorman  or  I'eodal  actions  pi*<i- 
scculcd  by  writ  of  ejitry.  Nor  did  any  attaint  lie  in  tres/iass,  debt,  or 
other  aclion  personal,  by  the  old  common  law  :  because  those  were  al- 
ways delci*mined  by  common  inquests  or  juries.  Year  Book,  28  Kdw. 
III.  1.5.  17.  Ms.  Id.  15.  J-'lei.  5.  22.  16.  At  length  the  slat,  of  IVestm. 
1.(1  jErfiii.  I.)  c.  38.  allowed  an  attaint  to  be  sued  upon  im/uest,  as 
well  as  assises,  which  were  taken  upon  any  plea  of  land  or  o{  freehold. 
But  this  was  at  the  king's  discretion,  and  is  so  understood  by  the 
author  of  J'teta,  (I.  5.  c.  22.  §  8.  16.)  a  writer  contemporary  with  the 
statute;  though  Sir  JCd.  Cote,  (2  Inst.  130.  237.)  seems  to  hold  a  dif- 
ferent opinion.  Other  subsequent  statutes  ( 1  Arfw.  III.  sf.  I.e.  6.  S 
Adw.  III.  c.  7.    28  Jidii:  III.  c.  8.)  introduced  the  same  remedy  in  all 
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picas  of  tre»)iass,  anil  llic  stat.  34  jErftu.  III.  r.  7.  extended  to  all  pleas 
whatsoever,  personal  as  well  as  real  j  except  only  the  w  rit  of  righi,  in 
such  cases  where  the  misc  or  issue  is  joined  on  the  mere  rig/ir,  and 
not  on  anv  allaU-rat  cjucsiion.  For  though  the  attaint  seems  to  have 
been  generally  allow  ed  in  tlie  reign  of  //rnry  II.  at  the  first  introduc- 
tion of  the  grand  assise,  (which  at  that  time  might  consist  of  only 
Imrlve  recognitors,  in  case  they  w  ere  all  unanimous,)  yet  subsequent 
authorities  have  liolden,  that  no  attaint  lies  on  a  false  verdict  given 
upon  tlie  mere  right,  cither  at  common  law  or  by  statute  ;  because 
that  is  determined  by  the  grand  assise,  appealed  to  by  the  parly  him- 
self, and  now  consisting  of  sixteen  jurors.  Brad.  2S»0.  J-'kr.  5. 
22r.  Britt.  Hio.h.  12  iJcn.Vl.  6  iJro.  ^4r.  tit.  ^"oinf,  42.  iRoU. 
Mr.  280. 

The  jury  who  are  to  try  this  false  verdict,  must  be  twenty-four,  and 
arc  called  the  grand  jury  ;  for  the  law  wills  not  that  the  oath  of  one 
jury  of  tw  elve  men  should  be  attainted  or  set  aside  by  an  equal  num- 
ber, nor  by  less  indeed  than  doul)le  the  former.  Bract.  I.  4.  tr.  5.  r.  4. 
§  1.  Fli  t.' I.  5.  c.  22.  §  ".  If  the  matter  in  dispute  he  of  40/.  value  in 
personals,  or  of  forty  shillings  a  year  in  lands  and  tenements,  then 
bv  Stat.  15 //r".  VI.  c.  5.  each  grand  juror  must  have  a  freehold  to 
the  annual  value  of  twenty  pounds.  And  he  that  brings  the  attaint 
can  give  no  otlicr  evidence  to  the  grand  juiy,  than  what  was  originally 
given  to  llie  petit  :  for  as  their  venlict  is  now  trying,  and  the  ques- 
tion is,  whether  or  no  tliey  did  right  upon  the  evidence  that  appeared 
to  I  hem,  the  law  adjudged  it  the  highest  absuiility  to  produce  any 
subsequent  proof  upon  surh  u'vA.  and  to  condemn  the  prior  jurisdic- 
tion for  nut  believing  t  ■  i-  h  they  never  knew.  But  those 
against  whom  it  is  broi;^  cd,  in  affirmance  of  the  first  ver- 
dict,to  produce  new  matter ;  ,  ;i7j,  L.  486.)  because  the  petit  jury  may 
have  formed  their  verdict  upon  evidence  of  their  own  knowledge,  which 
never  appeared  iji  court.  If  tile  grand  juiy  found  the  verdict  a  false 
one,  the  judgment  by  the  common  law  was,  that  the  jurors  should 
lose  their  liht-ram  Iri^cm,  and  become  for  ever  infamous  ;  should  for- 
feit tlieir  goods  ami  iln'  profits  of  their  lands  ;  should  tlieniselves  be 
imprisoned,  and  tht  ir  -.s \\ es  ,iiid  children  thrown  out  of  doors  ;  should 
have  their  houses  razed,  their  trees  extirpated,  and  their  meadows 
ploughed ;  and  that  the  plaintiff  should  be  restored  to  all  that  he  lost 
bv  reason  of  the  unjust  verdict.  But  as  the  severity  of  this  punish- 
nient  had  its  usual  effect,  in  preventing  the  law  from  being  executed, 
therefore  by  the  stat.  1 1  Hen.  VII.  c.  24.  (revived  by  23  //«;.  \'III. 
r.  3.  and  made  perpetual  by  13  Klh.  c.  25.)  an  attiiint  is  allowed  to  be 
brought  after  the  death  of  the  party,  and  a  more  moderate  punish- 
ment was  inflicted  upon  attainted  jurors,  I'i:.  perpetual  infamy  ;  and,  if 
the  cause  of  action  w  ere  above  40/.  value,  a  forfeiture  of  20/.  a-picce  by 
the  jurors  ;  or  if  under  40/.  then  5/.  a-piece,  to  be  divided  between 
the  king  and  the  jiarly  injured.  So  that  a  man  may  now  bring  an  at- 
taint either  tipon  the  statute  or  at  common  law,  at  his  election  ;  (3 
hat.  164.)  and  in  both  of  them  may  reverse  the  fonner  judgment. 
But  the  practice  of  setting  aside  verdicts  upon  motion,  anil  granting 
j/cw  Irials.  has  so  superseded  the  use  of  both  sorts  of  attaints,  that 
very  few  instances  of  an  attaint  appear  in  our  books  later  than  the 
sixteentii  century.    Cio.  MHz.  309.    Crc.  Jac.  90. 

It  may  be  matter  of  some  curiosity,  however,  and  perhaps  of  use, 
imdcrthis  head,  to  state  so  much  of  the  old  law  as  tends  further  to 
explain, 
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I.  Bij  and  against  mkom  attaint  may  be  brotig/it. 
11.  In  tvhat  cases  it  tviit  lie, 
III.  Of  the  liruccedings  in  attaint. 

I.  The  party  grieved  may  have  writ  of  attaint  against  the  other 
party,  (whctlier  plaiiiiiir  or  defcndanl,)  and  against  liie  jurors  or  sucli 
of  thcni  as  shall  be  then  living  :  il  is  said  any  one  that  is  hurt  by  the 
false  verdict  may  bring  this  writ :  and  if  the  \'crdicl  be  for  matter  of 
lard,  the  remedy  comiuonly  runs  with  the  land,  so  that  any  parly  or 
privy,  as  an  heir  or  executor  may  have  it.  F.  .Y.  li,  109.  Co.  Lit. 
29-1-.'    I  .ind.  2.t,  25. 

Where  tres/iass  is  brotight  against  baron  and  feme,  and  the  plaintilT 
recovers^  the  baron  atone  ihatl  not  have  attaint.,  for  it  shall  be  brought 
according  to  the  record.  Br.  Baron  and  /'r/Hc,  /j/.  22.  Successors  of 
a  fiarson  shall  have  error  or  attaint  of  judgment  against  the  prede- 
cessor. Br.  Attaint.,  /it.  100.  .Vone  shall  have  attaint  but  he  that  nuty 
be  restored  to  the  tiling  lost  by  the  judgments  ;  /icr  Bramstone^  Ch.  J. 
Mar.  210.  Iteversioners  may  have  an  attaint  upon  a  false  veixlict.  Sec. 
against  a  particular  tenant  who  shall  be  restored  to  his  possession, 
and  the  reversioner  to  his  arrearages.  Stat.  9  Rich.  II.  e.  3.  This 
action  must  be  brought  against  the  jurors,  and  the  parties  to  the  first 
suit ;  or,  if  the  parties  be  dead,  their  heirs,  or  executors,  or  any  other 
for  the  most  part  that  recovered  by  the  fir.it  punishment.  Dycr,20\. 
If  all  the  juroi-s  but  one  are  dead,  the  action  is  gone,  and  no  attaint 
can  be  brought ;  and  where  any  one  dies  depending  the  suit,  it  is 
gone  ;  but  not  by  the  death  of  the  defcnd;uit  that  recovered  in  the 
first  action.    Jiyer,  139.    Nab.  227. 

II.  Attaint  lies  where  a  jury  gives  a  verdict  contraiy  to  evidence  : 
where  a  judge  declares  the  law  erroneously,  judgment  may  be  re- 
versed;  but  in  this  case  the  jury  shall  be  e.xcused.  Vaugh.  I.t5.  At- 
taint lies  not  lor  thai  which  is  not  given  in  evidence  ;  nor  upon  an 
inquest  of  ofVicu,  J^c.  or  when  a  thing  found  is  impertinent  to  the  is- 
sue. Hob.  53.  Cj.  Lit.  355.  And  no  attaint  lielh  where  the  king  is 
sole  party,  and  the  jury  find  for  him.  Leon.  .te.  utiter,  where  the 
suit  is  tutn  Jiro  domino  rrge  (juam  Jiro  sei/iHo.  4  Leon.  46.  An  attaint 
may  be  brought  where  any  material  falsehood  is  found,  though  some 
truth  may  be  found  with  il :  as  where  a  jury  shall  find  a  man  guilty  of 
many  trespasses,  who  is  guilty  but  of  one  tresp.iss.  So  if  a  j»iry  find 
any  thing  against  the  common  or  statute  law,  that  all  men  are  to 
take  notice  of,  this  may  make  them  chargeable  in  attaint.  Bro.  44. 
Hob.  227. 

The  jury  may  be  attainted  two  ways :  I  at.  Where  they  ftnd  contrary 
to  evidence  ;  2dly.  Where  they  find  out  rf  the  com/ias-i  if  the  allegata. 
But  to  attaint  them  for  finding  eonlraiy  to  evidence  is  not  easy,  be- 
cause they  may  have  evidence  of  their  own  conusance  of  the  matter 
by  them,  or  they  may  find  upon  distrust  of  the  witnesses,  or  their 
own  proper  knowledge  ;  but  if  they  find  upon  evidence  that  does  not 
proie  the  allegata,  tliere  it  is  easy  to  subject  ihem  to  an  attaint,  be- 
cause it  is  manifest  that  what  is  so  fouiul  is  an  evidence  not  corres- 
ponding to  their  isstie  ;  and  this  was  the  only  curb  they  had  over  the 
jurors  :  for  the  judge  being  best  master  of  the  allegata,  if  they  di<l 
iiot  follow  his  direction  touching  the  proof,  they  were  then  liable  to 
the  danger  of  an  attaint  :  and  therefore  .>i«fc ///c-^W^'ck,  from  the  ditVi- 
culty  of  attainting  the  jury,  have  granted  nets  trials,  whereby  jurors 
have  been  freed  from  the  fear  of  atl-.dnl,  they  /tave  taken  a  great  liberttj 
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i»  giving  vtrdicta  ;  but  since  the  attaint  ii  only  <litu»etl,  and  not  taken 
U7:<iiy,  ii  is  necchsuiy  thai  a  certain  matter  should  be  brought  before 
them ;  and  then  loro  in  IrcK/iass,  the  quantity  and  value  of  the  thing 
demanded  must  be  sn  conveniently  described,  that  if  the  jury  find 
dumugcn  beyond  such  (|uantities  and  value,  it  may  be  alt/mrenllt/  cx- 
ccame,  and  they  subject  to  tlie  attaint ;  and  so  on  s/iccial  contracm, 
tlicy  must  be  set  forth  so  prccisciv,  that '/  evidence  be  given  of  an- 
other eotiiract,  and  not  in  the  allegations,  and  yet  the  jury  find  for  the 
/i/ainfijf,  Ihry  may  be  suhjrci  to  an  attaint ;  and  were  it  otherwise,  if 
tlie  plaintilV  had  a  jury  to  his  turn,  and  the  judge  should  direct  Uiat 
the  plaiiuilT  be  nonsuit,  yet  if  the  plaintifl"  would  stand  the  trial,  the 
judge  must  give  positive  directions  to  find  for  tlic  defendant ;  and 
there  would  be  no  means  of  compelling  the  jury  to  find  according  to 
the  direction  of  the  judge,  if  they  were  not  under  the  terror  of  an  at- 
taint, if  they  did  othenvise  ;  so  this  is  the  only  curb  that  the  law  has 
put  in  the  hands  of  the  judges  to  restrain  jurors  from  giving  corrupt 
verdicts.    Gilb.  11.  C.  li.  128. 

m.  The  process  to  be  issued  is  directed  by  stat.  23  lien.  VIII.  c.S. 
already  mentioned  :  and  by  the  said  statute  if  any  of  the  petit  jury 
appear  at  the  return  of  the  writ  of  attaint,  tlic  plaintiff  shall  assign  llie 
false  oath  of  the  verdict  initruly  given.  And  if  tlie  defendant,  or  any 
of  the  petit  jury  appear  not  on  distress,  the  grand  inquest  shall  be 
taken  by  default. 

The  petit  jury  can  plead  no  plea,  but  such  as  may  excuse  them  of 
the  false  oath,   'l  Kol/.  .«r.  283. 

In  the  court  of  ICing'n  Beueh  and  Common  Pleas,  and  the  court  of 
Huntings. oi  l,ondon,  Mtaint  may  be  brought  :  and  the  plaintiff  set- 
ting aside  the  verdict  shall  have  restitution,  &c.  But  if  the  first  ver- 
dict be  affu  med,  the  plaintiff  shall  be  imprisoned  and  fined.  1 1  Hen. 
VII.  c.  21. 

In  attaint  the  parties  and  the  jury  appeared  and  demanded  oyer  of 
the  record  upon  which  the  attaint  was  founded,  which  record  being  in 
the  Common  Pleas,  they  had  it,  and  lliereupon  the  plaintiff  assign- 
ed the  false  oath  ;  the  defendant  pleaded,  that  they  made  a  good  and 
lawful  oaiii ;  upon  which  they  were  at  issue,  and  in  the  same  term  the 
record  was  removed  by  a  writ  of  error  into  the  King's  Bench  ;  ad- 
judged, that  notwithstanding  it  was  thus  removed,  the  court  of  Com- 
mon Pleas  might  proceed  if  the  process  for  the  grand  jury  were  re- 
lumed.   -Oyrr,  284. 

jjtiaint  was  brought  in  the  common  pleas  against  a  jury,  for  a  ver- 
dict g'ven  in  tlic  King's  Bench,  whereupon  the  record  was  removed 
from  tnal  court  to  the  Common  y-'A'aa,  and  there  the  verdict  was  af- 
firmed ;  adjudged,  that  the  plaintiff  in  the  action  shall  have  execution 
acconliiig  to  the  verdict,  for  the  record  is  in  the  King's  Bench,  and 
nothing  but  the  tenor  thereof  in  the  Common  Pleas  ;  but  if  the  verdict 
had  been  set  aside,  and  execution  had  been  had  upon  it  before  it  was 
set  aside,  then  the  court  of  Common  Pleas  might  have  awarded  resti- 
tution to  tlie  party  grieved.    C'ro.  lili:.  371. 

A  nonsuit  in  attaint  is  peremptory  :  and  no  tupcrsedeas  is  grant- 
able  upon  attaint.    Co.  Lit.  227. 

An  attaint  as  well  as  a  writ  of  error  sliall  follow  the  nature  of  the 
artiun  upon  which  it  is  fountled  ;  so  that  if  summons  and  severance 
lies  ill  the  first  action,  it  shall  do  so  likewise  in  the  attaint,  but  this  is 
not  a  tu/iersedeati  as  a  writ  of  error  is  :  adjudged  likewise,  if  dama- 
r^s  arc  recovered  against  several  in  an  action  of  conspiracy,  all  of 
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(Iicin  must  join  in  ;in  ailaint,  aii<l  ilie  nonsuit  of  one  of  llicm  shall  not 
hurt  the  rest.    6  Hefi.  'J3. 

In  an  aiiaint  the  plaiiitiH'  shall  recover  against  all  the  jurors,  tenants 
atitl  defendants,  the  costs  and  damages  wliich  he  shall  sustain  hy  de- 
lay or  otherwise  in  that  suit  :  and  if  tlie  defendant's  pica  in  bar  be 
found  against  him,  the  pUiiniiff  will  have  jutlBUicnl  to  be  restored  to 
what  he  lost,  with  damages,  btai.  H  Hen.  VI.  c.  4.  and  15  Men.  VI. 
:.  5. 

ATT.'^INTED.    Sec  .'tnnimUr. 

ATTAL  S.VRISIN,  The  term  by  which  the  inhabitants  and  miners 
of  Cornwall  call  an  old  deserted  mine  that  is  given  over,  «'.  c.  the 
leavinj^s  of  tlie  Sara.\inH^  Sii^ainsy  or  Saxon:/.  Coivcl. 

ATTF.GI.\,  from  the  Lat.  ad  and  lego.'}  A  little  house.  Eihclwrd, 
lib.  4.  Hi.li.  Jlngl.  cull.  J.  lihuni. 

ATTENDAN  T,  i;««K/cns.]  SiRnifies  one  that  owes  a  duty  or  ser- 
vice to  another,  or  in  some  sui  t  (Icpends  on  him.  Where  a  wife  is 
endowed  of  lands  by  a  tjuardian,  Stc.  she  shall  be  attendant  on  the 
guardian,  and  on  the  iicir  at  his  full  age.    Terms  de  Ley. 

ATTERMIMING,  from  the  Fr.  attcrmincr.']  The  granting  a  time 
or  term  for  payment  of  a  debt.  Ordinatio  de  libcrtatibus  /tert/uirendisj 
anno  27  Edw.  I.    And  see  stat.  H'e.il?n.  2.  c.  4. 

ATTILE,  .diii/ium,  ailiiamenium.']  The  rigging  or  furniture  of  a 
ship.    7'Vf/ii,  liti.  1.  c.  25. 

ATTORN.VRE  REM,  To  allurn  or  turn  over  money  or  goods, 
■uiz.  to  assign  or  appropriate  them  to  some  particular  use  and  service. 
Xemier's  Puroch.  Antiq.ji.  283. 

ATTORNATO  F,\ClENDO  VEL  RECIPIENDO,  A  writ  to 
command  a  sheriff  or  steward  of  a  county  court  or  hinidred  court,  to 
receive  and  admit  an  attorney,  to  apjjear  for  the  person  that  owes  suit 
of  court.  F.  A'.  B.  156.  Ever)'  person  that  owes  suit  to  the  county- 
court,  court-baron,  5tc.  may  make  an  attorney  to  do  his  suit.  Stat.  20 
Hen.  III.  r.  10. 

ATTORNEY,  attornaius7\  Is  one  that  is  appointed  by  another 
man  to  do  any  thing  in  his  absence.  Westm.  Symb.  Cromju.  Jurisdic. 
)05.  An  attorney  is  either  public,  in  the  courts  of  record,  the  King's 
Henc/i  and  Common  Plean,  Sec.  and  made  by  warrant  from  his  client : 
or  private,  upon  occasion  for  any  particular  business,  v.  ho  is  common- 
ly made  by  letter  of  attorney.  In  ancient  times,  those  of  authority 
in  courts  had  it  in  their  power  whether  they  would  suffer  men  to  ap- 
pear or  sue  by  any  other  but  themselves:  and  the  king's  writs  were 
to  be  obtained  for  the  admission  of  attorneys  :  but,  since  that,  at- 
torneys have  been  allowed  by  several  statutes.  Attorneys  may  be 
made  in  such  pleas  whereon  appeal  lieth  not :  in  criminal  cases  tliere 
will  be  no  attorneys  admitted.  Sec  stat.  (Houc.  G  Kdiv.  I.  .it.  I.e.  8. 
An  infant  ought  not  to  appear  by  attorney,  but  by  guardian,  for  he 
cannot  make  an  attorney,  but  the  court  may  assign  him  a  guardian  ; 
1  Lill.  Abr.  138.  Infants,  after  they  come  to  full  age,  may  sue  by  at- 
torney, though  admitted  before  by  guardian,  Stc.  In  action  against 
baron  and  Jemc,  the  feme  being  within  age,  she  must  apjjcar  by 
guardian  :  but  if  they  bring  an  action,  the  h\isband  shall  ma'io 
attorney  for  both.  1  Danv.  Abr.  602.  Where  baron  and  feme  are 
sued,  though  the  wife  cannot  make  attorney,  the  husband  may  do  it 
for  both  of  them.  2  Sand.  213.  One  non  eomfios  mcniiH,  being  within 
age,  is  to  appear  by  guardian  ;  but  after  he  is  of  age  he  must  do  it 
by  attorney.  Co.  Li!.  13s.  An  idiot  is  not  to  appear  by  attorney,  but 
in  proper  person.   A  corporation  cannot  appear  otherwise  tiian  bv 
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ittorucy,  who  is  mddc  by  deed  under  the  seal  of  tlic  corporation. 

P  1010(1.91. 

Attorneys  at  law,  are  such  persons  as  take  upon  them  the  busi- 
ness of  other  men,  by  whom  ihcv  are  retained. 

Before  (he  statute  of  Weslm.  2.  c.  10.  [13  £dw.  I.  ■'f.  D.  1285.]  all 
attorneys  were  made  hy  letters  patent  under  the  ijreat  seal,  com- 
manding  the  justices  to  admit  tlic  person  to  be  his  attorney.  These 
patents,  where  they  were  obtained,  seemed  to  have  been  inrolled  by  a 
proper  officer,  called  the  clerk  of  the  warrants  ;  and  also  the  courts 
inrolled  those  patents  on  wliich  any  proceedings  were.  If  such  let- 
ters patent  could  not  be  obtained,  the  persons  were  obliged  to  ap- 
pear each  day  in  court  in  their  proper  persons.    Gilb.  H.  C.  P.  32,  33. 

The  said  statute  of  IVcaini.  2.  c.  10.  gives  to  all  persojis  a  liberty  of 
appearing,  and  of  appointing  an  attorney,  as  if  tliey  had  letters  pa- 
tent ;  and  therefore  the  clerk  of  the  warrants  received  each  person's 
wan'ant,  and  upon  the  warrant  it  equally  appeared  to  the  court,  tlial 
he  had  appointed  such  a  one  his  attorney  to  the  end  of  the  cause,  un- 
less revoked  ;  so  that  on  each  act  there  is  no  occasion  of  the  plauuiff's 
and  defendant's  presence,  as  was  used  before  that  lime.  This  authori- 
ty continues  till  judgment,  and  for  a  year  and  a  day,  and  afterwards 
to  sue  out  execution,  and  for  a  longer  time,  if  they  continue  execu- 
tion ;  but  if  not,  the  judgment  is  supposed  to  be  satisfied  ;  and  to  make 
it  appear  otherwise,  the  plaintiff  must  again  come  into  court,  which 
he  either  docs  by  a  scire  facias  or  an  action  of  debt  on  the  judgment. 
Gilb.  H.  C.  P.  33. 

The  attorneys  of  £.  i?.  arc  of  record  as  well  as  the  attorneys  of 
C.  B.  1  P'j/l.  3.  And  it  is  now  the  common  course  for  the  plaintiff 
and  defendant  to  appear  by  ;'.ttoiTiey.  P.  .V.  P.  26.  D.  But  where  the 
parly  stands  in  contempt,  the  court  will  not  admit  him  by  attorney, 
hut  oblige  him  to  appear  in  person.  lb.  262.  Outlawry  is  excepted 
by  Stat.  4  and  5  Il'm.  is'  M.  c.  18.  utilcss  w  here  the  court  orders  special 
bail.  By  slat.  13  I<'«;.  III.  r.  6.  attorneys  arc  to  lake  the  oaths  to  go- 
vernment under  penalties,  and  disability  to  practise.  By  slat.  1  Hen.  V. 
c.  4.  no  sheriff,  sheriff's  clerk,  receiver,  nor  shcrilf's  bailiff  shall  be 
attorney  in  the  king's  courts,  during  the  time  he  is  in  office  with  any 
such  sheriff." 

In  Trim'.y  term,  31  Geo.  III.  a  rule  of  court  was  made  to  prevent 
the  admission  of  persons  under  irregular  articles  of  clerkship,  &c. 
cliiefly  to  prevent  the  clerks  of  attorneys  from  acting  as  priucipals. 
See  4  Term  Re/i.  379. 

Parties  to  fines,  as  well  demandant  or  plaintiff  as  tenants  or  defend- 
ants, that  win  acknowledge  their  right  of  laiKls  unto  others  in  pleas  of 
learrnntia  chartt^  coveuonf^  &c.  before  tlie  fines  pass,  shall  appear 
personally,  so  that  their  age,  idiocy  or  other  default  (if  any  be)  may 
be  discerned  ;  provided  that  if  any,  by  age,  iivipolen<:y,  or  casualty,  is 
not  able  to  come  into  court,  one  of  the  justices  shall  go  to  the  party 
and  receive  his  cognisance,  and  shall  take  with  him  a  knight  or  man  of 
good  fame.  Barons  of  the  exchequer  and  justices  shall  not  admit  at- 
torneys, but  in  pleas  that  pass  before  ihciu,  and  where  they  be  assign- 
ed. Reserving  to  the  chauctllor  his  auiliorily  in  admitting  attorneys, 
and  to  the  cliicf  justices,   .Stat.  16  Pdi-j.  II.  stiu.  1. 

in  respect  to  the  several  courts,  tiiere  are  attorneys  at  large,  and 
riorncys  special,  belonging  to  this  or  that  couri  only.  An  attorney 
may  l>e  a  solichor  in  other  courts,  by  a  special  retainer  :  one  may  be 
..uorney  on  record,  and  another  do  the  business ;  and  there  are  at- 
torneys wUo  manage  busijicss  out  of  the  courts,  &c.    Stat.  4  Ilcn.  IV 
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r.  IS.  was  enacted,  that  the  justices  sIiouKi  cxan\ine  attorneys,  and 
remove  the  tinskillul  ;  and  alloincys  shall  swear  lo  execute  their 
oflices  truly,  Sec.  and  hy  slat.  33  Hen.  VI.  c.  7.  the  number  of  attor- 
neys in  jVorfolk  and  Suffolk  were  limited. 

Cy  3  Jiic.  I.  c.  7.  attorneys,  &c.  shall  not  be  allowed  any  fees  laid 
out  for  coinisel,  or  otherwise,  unless  they  hai  c  tickets  thereof  sit^ned 
by  them  that  receive  such  fees  j  and  they  shall  (;ive  in  true  bills  to 
their  clients  of  all  iJie  charges  of  suits,  under  their  hands,  before  the 
clients  shall  be  charged  with  the  payment  thereof.  If  they  delay  their 
client's  suit  for  gain,  or  demand  more  than  their  due  fees  and  dis- 
biu'sements,  the  clients  shall  recover  costs  and  treble  damages  ;  and 
they  shall  be  for  ever  id'tcr  disabled  to  be  attorneys.  None  shall  be 
admitted  attorneys  in  courts  of  record,  but  such  as  have  been  brought 
up  in  the  said  courts,  or  arc  well  practised  and  skilled,  and  of  an 
honest  disposition ;  and  no  attoniey  shall  suffer  any  other  to  follow  a 
suit  in  his  name,  on  pain  of  forfeiting  20/.  to  be  divided  between  the 
king  and  the  party  grieved.  This  statute,  as  to  fees  to  counsel,  dotlj 
not  extend  to  matters  transacted  in  inferior  courts,  but  only  to  suits  in 
the  courts  of  fVcst minster  Hall.    Carih.  \t7. 

By  the  stat.  12  Gto.  I.  ro/i.  29.  if  any,  who  hath  been  convicted  of 
forgery,  perjury,  subornation  of  perjniy,  or  common  barratry,  shall 
practise  as  an  attorney  or  solicitor  in  any  suit  or  action  in  any  court, 
the  judge,  where  such  action  shall  be  brought,  hath  power  to  trans- 
port the  offender  for  seven  years,  by  such  ways,  and  under  such  penal- 
ties, as  felons. 

The  act  2  Geo.  II.  c.  23.  ordains,  that  all  attorneys  shall  be  sworn, 
atlmitted  and  inrolled,  before  allowed  to  sue  out  writs  in  the  courts  at 
IVestmmntcr  ;  and  after  the  first  of  JJecrmltfr^  1730,  none  shall  be  per- 
mitted to  practise  but  such  as  have  served  a  clerkship  of  Five  years  to 
an  attorney,  and  they  shall  be  examined,  swoni,  and  admitted  in  open 
court ;  and  attorneys  shall  not  have  more  than  two  clerks  at  one  time, 
&c.  Every  writ,  unci  copy  of  any  pi'occss,  served  on  a  defendant,  antl 
also  every  warrant  made  out  thereon,  shall  be  indorsed  with  the  name 
of  the  attorney  by  whom  sued  forth  ;  and  no  attorneys  or  solicitors 
shall  commence  any  action  for  fees  till  a  month  after  the  delivery  of 
their  bills,  subscribed  with  their  hands  :  also  the  parties  chargeable 
raay,  in  the  mean  time,  get  such  bills  taxed,  and  upon  the  taxation, 
the  sum  remaining  due  is  to  be  paid  in  full  of  the  said  bills,  or  in  de- 
fault, the  parties  shall  be  liable  to  attachment,  Uc.  And  the  attorney  is 
to  pay  the  costs  of  taxation,  if  the  bill  be  reduced  a  sixth  part.  A 
penalty  of  50/.  inflicted,  and  disability  to  practise,  for  acting  contrary 
to  this  statute. 

By  stat.  <j  Geo.  II.  ca/i.  27.  attorneys  of  the  courts  of  Weilmimter 
may  practise  in  inferior  courts. 

By  12  Geo.  II.  f.  13.  attorneys,  &c.  that  act  in  any  county  court, 
without  being  admitted  according  to  the  statute  2  Geo.  II.  c.  23.  shall 
forfeit  20/.  recoverable  in  the  courts  of  record  ;  and  no  attorney  who 
is  a  prisoner  in  any  prison,  shall  sue  out  any  writ,  or  prosecute  suits  ; 
if  he  doth,  the  proceedings  shall  be  void,  and  such  attorney,  &c.  is  to 
be  struck  ofT  the  roll.  But  suits  commenced  before  by  them  may  be 
carried  on.  A  i/nater,  serving  a  clerkship,  and  taking  his  solcmi^ 
allinnation  instead  of  an  oath,  shall  be  admitted  an  attorney. 

By  the  stat.  22  Geo.  If.  c,  46.  persons  bound  clerks  to  attorneys  or 
solicitors  are  to  cause  affidavits  to  be  made  and  filed  of  the  execution 
of  the  articles,  names  and  places  of  abode  of  attorney  or  solicitor, 
and  clerk,  and  none  to  be  admitted  till  the  affidavits  be  produced  ami 
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read  in  court ;  no  altonicy  having  discontinued  business  tq  take  any 
clerk.  Clerks  arc  to  serve  actually  during  the  whole  lime,  and  make 
affidavits  thereof.  Persons  admitted  sworn  clerks  in  Cliancery,  or 
serving  a  clerkship  to  such,  may  he  admitted  solicitors.  By  the  stat. 
23  Geo.  II.  c.  2S.  any  person  duly  admitted  a  solicitor,  may  be  admit- 
ted an  attoincy,  without  any  fee  for  tlie  oath,  or  any  stamp  to  be  im- 
pressed on  the  parchment  whereon  liis  admission  shall  be  written,  in 
the  same  manner  as  by  stat.  2  Geo.  II.  c.  23.  §  20.  attorneys  may  be 
admitted  solicitors. 

By  several  stamp  acts,  25  Geo.  111.  C  80.  and  44  Geo.  III.  r.  98. 
every  admitted  anorncy,  solicitor,  notary,  proctor,  agent,  or  pi-ocvira- 
tor,  shall  annually  take  out  a  certificate  from  the  courts  iu  which  they 
practise,  on  penalty  of  50/. 

Stamp  duties  are  impon  d  by  several  acts  on  articles  of  clerkship  tq 
attorneys  and  solicitors.  Sec  now  44  Gro.  III.  r.  98.  for  Great  Britain^ 
and  46  Geo.  III.  r.  64.  for  Ireland.  Acts  of  indemnity  are  from  lime 
to  time  passed,  allowing  furtlter  lime  for  stainp'mg  articles,  and  taking 
out  certificates. 

Attorneys  of  courts,  &c.  shall  not  receive  or  procure  any  blank 
■warrant  for  arrests  from  any  sheriff,  without  writ  fir.st  delivered,  on 
pain  of  severe  punishment,  expulsion.  Jtc.  And  no  attorney  shall 
make  out  a  writ  with  a  clause  ac  ctiam  billtt^  &c.  where  special  bail 
is  not  required  hy  law.  Paseh.  \i  dir.  II.  See  tit.  jt/i/irarance.  Ac- 
tion upon  the  case  lies  for  a  client  against  his  attorney,  if  he  appear 
for  liim  «  iihout  a  warrant ;  or  if  he  plead  a  plea  for  him,  for  which 
he  hath  not  his  warrant.  1  Lill.  .Ibr.  140.  But  if  an  attorney  ap. 
pe.nr  without  wan-ant,  and  judgment  is  had  against  his  client,  the 
judgment  shall  stand,  if  the  attorney  be  responsible  :  contra,  il"  the 
attorney  be  not  responsible.    I  Salk.  83. 

Action  lies  ag;iinst  an  attorney  for  suffering  judgment  against  his 
client  by  Jiil  liicir,  when  he  had  given  hira  a  warrant  to  plead  tlic 
general  issue  :  this  is  understood  where  it  is  done  by  covin.  1  Uanv. 
.'ibr.  185.  If  an  attorney  makes  default  in  a  plea  of  land,  by  which 
the  party  loses  his  land,  he  may  have  a  writ  of  deceit  against  the  at- 
tornev,  and  recover  all  in  damages.  Idid.  An  attorney  owes  to  his 
client  secrecy  and  diligence,  as  well  as  fidelity;  and  if  he  take  re- 
ward on  the  other  side,  or  cause  an  attorney  to  appeal-  and  confess 
the  action,  &c.  he  may  be  punished.    Noli.  9. 

But  action  lies  not  against  an  attorney  retained  in  a  suit,  though  he 
knows  the  plaintift"  hath  no  cause  of  action  ;  he  only  acting  as  a  ser- 
vant in  the  way  of  his  profession.  4  Ivst.  117.  1  Mori.  209.  Though, 
■where  an  attorney  or  solicitor  is  found  guilty  of  a  gross  neglect,  the 
court  of  Char.ctru  has  in  some  cases  ordered  him  to  pay  the  costs.  V 
P.  (rnjs.  393.  He  who  is  attorney  at  one  time,  is  attorney  at  all  times 
pending  the  plea.  1  Dmiv.  fi09.  And  the  plaintitf  or  defendant  may 
not  change  his  attorncv,  while  the  suit  is  depending,  w-itbout  leave  of 
the  couru  which  would  rctlect  on  the  credit  of  attorneys  ;  nor  until 
his  fees  are  paid.  sWch.  14  Cor.  A  cause  is  to  proceed  notwilli- 
shmding  the  death  of  an  attorney  therein  ;  and  not  be  delayed  on  that 
account.  For  if  an  attorney  dieth,  the  plaintiff  or  defendant  may  be 
rpquireu  (o  make  -  new  attorney.    2  Kih.  S"5. 

Attornej-s  are  liable  to  be  punished  in  a  summary  way,  either  by 
attachment,  or  having  their  names  struck  out  of  the  roll  for  ill  prac- 
tice, attended  with  fraud  and  corjupticn,  and  committed  against  the 
obvious  rules  of  justice  luid  common  honesty  ;  but  the  court  will  not 
easily  be  prevailed  on  to  proceed  in  this  manner,  if  it  appears  that  the 
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matter  complained  of  was  rather  owng  to  neglect  or  accident  than 
design  ;  or  if  the  party  injured  has  other  remedy  by  act  of  par- 
liament, or  action  at  law.  12  Mod.  251.  318.  440.  38S.-657.  i  Mod. 
367. 

If  an  attorney,  dcfenilant  m  an  action,  does  not  appear  in  due  lime, 
plaintifi"  may  sign  a  Jonjudger,  which  enables  him  to  strike  the  dc- 
I'cndant  off  tlic  roll,  and  then  he  may  be  sued  as  a  common  person 
(stat.  2  Hm.  IV.  c.  8.)  and  cannot  be  proceeded  against  by  bill.  Ob 
making  satisfaction  to  the  plaintiff,  an  attorney  so  forejudged  may  be 
restored.    See  Im/tet/s  Instructor  Cterica/isy  C.  P,  521. 

Sometimes  attorneys  are  struck  off  the  roll  on  their  own  applica- 
tion, for  the  purpose  of  being  called  to  the  bar,  &c.  and  in  this  case, 
they  must  be  disbarred  by  llieir  inn,  befoi'e  they  are  readmitted  at- 
torneys.   Doug.  144. 

An  attorney  convicted  of  felony  struck  off  the  roll.    Cow/i.  829. 

Th<-y  are  also  liable  to  be  punished  fca"  base  and  unfair  dealings  to- 
wards their  clients,  in  tlie  way  of  business,  as  for  protracting  suits  by 
little  shifts  and  devices,  and  putting  the  parties  to  unncccssaiy  ex- 
pense, in  order  to  raise  tlieir  bills  ;  or  demanding  fees  for  business  that 
was  never  done  ;  or  for  refusing  to  deliver  up  llicir  client's  writings 
with  wluch  they  had  been  intrusted  in  the  way  of  business  ;  or  money 
which  has  been  recovered  and  received  by  them  to  their  client's  use, 
and  for  other  sucli  like  gross  and  palpable  abuse.  2  Hawk.  P.  C.  144. 
8  Mod.  306.    \'2  Mod.  516. 

In  a  criminal  case  the  attorney  for  defendant  may  be  liis  bail.  Voug: 
467.    Sec  tit.  Bail. 

Payment  to  the  attorney  is  payment  to  the  principal.  JOoug.  623. 
1  J3lack.  R.  a. 

An  action  lies  against  an  attorney  for  neglecting  to  charge  a  person 
in  execution  of  his  client's  suit,  according  to  a  rule  of  court ;  although 
it  seems  it  was  rather  want  of  judgment  than  negligence.  3  IViU.  32s. 
But  the  court  will  not  proceed  against  him  for  it  in  a  summary  war. 
4  Burr.  2060. 

An  attorney  has  a  lien  on  the  money  recovered  by  his  client,  for  his 
bill  of  costs  ;  if  the  money  come  to  his  hands,  he  may  retain  to  the 
amount  of  his  bill.  He  may  stop  it  in  transitu  if  he  can  lay  hold  of 
it ;  if  he  apply  to  the  court,  they  will  prevent  its  being  paid  over  m:- 
til  his  demand  is  satisfied.  If  the  attorney  give  notice  to  the  defend- 
ant not  to  pay  till  his  bill  be  discharged,  a  payment  by  the  defendant 
after  such  notice  would  be  in  liis  own  wrong,  and  like  paying  a  debt 
which  has  been  assigned  after  notice.    Doug.  238. 

An  attorney  has  a  lien  upon  a  sun>  awarded  in  favour  of  his  client 
as  well  as  if  recovered  by  judgment,  and  if  after  notice  to  defendant, 
the  latter  pay  it  over  to  his  plaintifl',  the  plaintiff's  attorney  may  com- 
pel a  repayment  of  it  to  himself;  and  he  shall  not  be  prejudiced  bj* 
a  collusive  release  from  the  plaintiff  to  the  defendant.  Ormcrod  v. 
Tate,  1  East,  464. 

The  court,  under  circumstances,  will  entertain  a  summary  jurisdic- 
tion over  an  attorney  in  obliging  him  to  deliver  up  deeds,  &c.  on  sa- 
tisfaction of  his  lien,  though  they  came  into  his  hands  as  steward  of  a 
court  and  receiver  of  rents.  3  Term  Rcfi.  275.  See  I  .Salk.  H7.  1 
Lill.  148.  Mod.  Cas.  Law  and  Eq.  306.  The  latter  that  an  attorney 
cannot  detain  papers  delivered  lo  him  on  a  special  trust  for  money  due 
to  him  in  that  very  business. 

Attorneys  have  the  privilege  to  sue  and  be  sued  only  in  the  courts 
at  Westminster,  where  they  practise  :  they  are  not  obliged  to  put  in 
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special  bail,  when  clcfi-iulaiUs  ;  but  when  they  arc  plainlifls,  they  may 
insist  upon  special  bail  in  all  bailable  cases.  1  Cc'if.  299.  H'ood't 
Inni.  450.  Bui  an  altorncy  of  one  court,  may  in  that  court,  hold  an  at- 
torney of  another  court  to  bail.  Attorneys  shall  not  be  chosen  into 
offices,  apainst  their  wills.    See  lit.  ^batentntt^  Privilt\^r. 

ATTORNEY  OV  THE  DUTCHY  COURT  OF  LANCASTER, 
Aitorna'us  citric  (Incaius  J.aiicastria.^  Is  the  second  officer  in  that 
court ;  and  scents  for  his  skill  in  law  to  be  there  placed  as  uaafusor  to 
the  chancellor,  and  chosen  for  some  special  trust  reposed  in  him,  to 
deal  between  the  kinR  and  his  tenants.  Cornel. 

ATTORNEY-GENERAL,  Is  a  Rreat  officer  under  the  king,  made 
by  letters  patent.  It  is  his  place  to  exhibit  iulormations,  and  prose- 
cute for  the  crown,  in  matters  criminal  ;  and  to  file  bills  in  the  Hx- 
chcijurr^  for  any  tliinj;  concerninp;  the  kinj;  in  inheritance  or  pixjfits  ; 
and  others  may  bring  bills  against  the  king's  attorney.  His  proper 
place  in  court,  upon  any  special  matters  of  a  criminal  nature,  wherein 
liis  attendance  is  required,  is  under  the  judges, on  the  left  hand  of  tlie 
clerk  of  the  crown  :  but  this  is  only  upon  solenni  and  extraordinary 
nccusions  ;  lor  usually  he  does  not  sit  there,  but  williin  the  bar  in  the 
face  of  the  couri. 

ATTORNMENT,  ^Uoriiamrnlum,  from  the  Fr.  loiirncr,  to  turn.] 
Sir  Martin  M'righ!  and  many  other  writers  have  laid  it  down  as  a  gene- 
ral rule,  that  by  the  old  fetidai  law  the  feudatory  could  not  alien  the 
feud  without  the  consent  of  the  lord  ;  nor  the  lord  alien  or  transfer 
his  scignory  witliout  the  consent  of  his  feudavoiy.  Wright'e  Tenures, 
r-0,  ."1.  It  is  certain  that  this  doctrine  formerly  prevailed  in  England ; 
il  not  at  least  to  equal  extent  in  oilier  countries. 

Tliis  necessity  cf  ihe  consent  of  tb.e  tenant  to  the  alienation  of 
the  lord  gave  rise  in  our  old  law  to  the  doctrine  of  attornwerte  ;  which 
at  common  law,  signified  only  t/te  conacni  of  the  tenant  to  the  grant  of 
the  scignory,  whereby  he  agreed  to  become  the  tenant  of  the  new 
lord.  But  after  the  slatute  fjnia  rmfttoreK  terrarunt,  (18  £tliv.  I.  st.  I.) 
was  passed,  by  which  subinfeudation  was  prohibited,  it  became  necessa- 
ly  that  wl>en  the  rcvt?rsioner  or  remainder-man  after  an  estate  for  years, 
lor  life  or  in  tail,  granted  his  reversion  or  remainder,  the  particular 
tenant  should  attorn  to  the  grantee.  The  necessity  of  attornment  was, 
ill  some  measure,  avoided  by  the  statute  of  uses,  (2T  Hen.  VIII.  c. 
10.)  as  by  that  biatutc  the  possession  was  immediately  executed  to 
the  use  ;  and,  by  the  siatute  of  W7//s-,  (34  and  35  Hen.  VIH.  c.  5.)  by 
wliich  the  legal  estate  is  immediaiclj  vested  in  the  devisee. 

Attornments,  however,  still  continue  to  be  necessary  in  many  cases  ; 
but  both  their  necessity  and  eflicacy  are  now  almost  totally  taken 
away;  for  by  slat.  4  yhm.  c.  16.  §  9.  it  is  enacted,  that  all  giimts  and 
conveyances  of  manors,  lands,  rents,  reversions,  &c.  by  fine  or  oilier- 
wisc,  shall  be  good  without  the  attornment  of  the  tenants  ;  but  notice 
must  be  given  of  the  grant,  to  the  tenant,  before  which  he  shall  not 
be  prejudiced  by  payment  of  any  rent  to  the  grantor  or  for  breach  of 
the  condition  for  non-payment.  And  by  stat.  II  GVo.  II.  r.  19.  attorn- 
ments of  lands,  kc.  made  by  tenants  to  strangers  claiming  title  to  the 
estate  of  their  landlords  shall  be  null  and  void,  and  their  landlord's 
possession  not  aflecied  thereby ;  though  this  shall  not  extend  to 
vacate  any  aiiornmcnt  made  pursuant  to  a  judgment  at  law,  or  with 
consent  of  the  landlord  ;  or  to  a  mortgagee  on  a  forfeited  mortgage. 

Till  the  passing  of  these  statutes,  the  doctrine  of  attornment  was 
one  of  the  most  copious  and  abstruse  points  of  the  law.  But  these 
acts  havirg  made  aiionnneni  both  unnccessaiy  and  inoperative,  the 


R  upon  it  may  be  said  to  liavc  become  almost  entirely  useless. 
See  1  Jnsi.  30<J. 

AVAGE,  01-  Jvimge.  A  rent  or  payment  by  tenants  of  the  manor 
of  IVrittlt  in  Jisnex.,  upon  St.  I^eotiarJ's  day,  6  jVovvmber-,  fur  the  pri- 
vilege of  pannage  in  the  lord's  woods,  v,':.  for  every  pig  under  a  year 
old,  a  halfpenny  ;  fur  every  yearly  pig,  one  penny ;  and  every  hojf 
above  a  year  old,  two-pence.  Jitouni. 

AUCTIONARll,  jiuximiarii.  Sellers,  rcgralers,  or  retailers.  Placit. 
Pari.  18  Kdw.  I.  But  more  properly  brokers. 

AUCTIONS  and  ACCTIOXEEKS,  Under  statutes  17  Geo.  III.  e. 
50.  19  Geo.  111.  c.  25.  56.  21  Gen.  III.  c.  17.  22  Geo.  III.  c.  86.  33 
Geo.  III.  r.  II.  evciy  auctioneer  must  take  out  an  annual  license; 
paying,  within  the  bills  of  mortality,  I/.  3i.  and  without  5s.  9U.  and  un- 
der these  statutes,  and  Stat.  27  Geo.  III.  c.  13.  (explained  by  statutes 
29  Gen.  111.  c.  63.  30  Geo.  HI.  c.  26.  32  Geo.  111.  c.  41.  containing  cer- 
tain exemptions)  duties  are  imposed  on  goods  soUl  by  auction ;  which 
duties  are  a  charge  on  the  auctioneer,  nut  on  the  purchaser. 

Stats.  37  Geo.  III.  c.  U.  §  1.  45  Geo.  III.  c.  30.  impose  additional 
duties  upon  auctions,  acconling  to  the  amount  sold. 

38  Geo.  III.  r.  54.  §  2.  Penalty  on  auctioneers  not  paying  duties  on 
sales  in  the  legal  time.  Sec. 

41  Geo.  III.  c.  10.  §  IS.  exempts  American  wheaten  flour,  Sec.  from 
the  auction  duty. 

41  Geo.  III.  c.  28.  $  3.  exempts  the  sale  of  lands,  £cc.  sold  for  the 
redemption  of  the  land-tax,  under  the  38  Geo.  III.  c.  60.  §  1 12.  from  the 
said  duty. 

46  Geo.  III.  c.  43.  imposes  a  duty  on  appraisement  where  no  auction 
takes  place. 

The  pi-acticc  o(  fiuffiiig,  as  it  is  called,  at  auctions,  was  in  Bexwcll 
V.  C/trielie,  {Cov;/i.  395.)  considered  as  illegal ;  but  the  legislature 
having  enacted,  that  property  put  up  to  sale  at  auction  shall,  upon  the 
knocking  down  the  hammer,  subject  the  auctioneer  to  the  payment  of 
certain  duties,  unless  such  property  can,  by  the  mode  prescribed  by 
the  act,  be  shown  to  have  been  bought  in  by  the  owner  himself,  or  by 
some  person  by  him  authorised,  seems  indirectly  to  have  given  a  sanc- 
tion to  this  practice,  which  may  materially  affect  the  authorily  of  the 
decision  in  Halker  v.  Gascw^^ic,  and  the  opinion  in  Bexiurll  v.  Christie  : 
see  2  Bro.  C.  Ji.  326.  and  the  stat.  28  Geo,  III.  c.  37.  §  20.  Ponblanque'a 
Treatise  of  Jiquity,  !.  215.  See  3  T.  Ji.  148. 

AUDIENCE  COUKT,  Curia  uudien'.ix  Cantuariensis.^  A  court 
belonging  to  the  aichbishop  of  Canrer/mri/y  having  the  same  authority 
with  the  court  of  arches,  though  inferior  to  it  in  dignity  and  antii|uity. 
It  was  lit  Id  in  the  archbishop's  palace  ;  and  in  former  times  the  arch- 
bishops were  wont  to  try  and  determine  a  great  many  ecclesiastical 
causes  in  their  own  palaces ;  but  before  they  pronounced  their  defini- 
tive sentence,  tliey  committed  the  matter  to  be  argued  by  men  learned 
in  the  law,  whom  they  named  their  auditors  ;  and  so  in  time  it  grew 
to  one  special  man,  who,  at  this  day,  is  called  causartiiii  negoiiorumi/uc 
audicntix  Cmicuarinnis  aucliior  officia/is.  And  to  the  oflice  of  auditor 
was  formerly  joined  the  chancery  of  the  archbishop,  which  racddlelh 
not  with  any  point  of  contentious  jurisdiction,  that  is,  deciding  of 
causes  between  parly  and  party,  but  only  such  as  are  of  office,  and  es- 
pecially as  are  volunlnrix  jurisdiciiotiis ;  as  the  granting  the  custody  of 
spiritualties,  during  tlie  vacancy  of  bishopricks,  insliuilions  to  beiielices, 
dispensations,  &c.  but  this  is  now  distinguished  from  the  audience. 
The  autlitorof  this  court  anciently,  by  special  commission,  was  vicar. 


176 


AUDITA  QUERELA 


general  to  Ihc  archbishop,  in  which  capacity  he  exercised  ecclesiastical 
jurisdiction  of  every  diocese  becoming  vacant  witliin  the  province  of 
Canlerburu.  4  I'i.n.  337.  But  now  these  three  great  offices  of  oflicial 
principal  of  the  archbishop,  dean  or  judge  of  tlie  peculiars,  and  oHiciai 
of  the  audience,  are,  and  have  been,  for  a  long  time  past,  united  in  one 
person,  under  the  general  name  of  Dean  of  the  Arches.  Johns.  254. 

The  arclibishop  of  York  halli,  in  like  njanner,  his  court  of  audience. 
Johrm.  255.  See  .4rches'  Court. 

AUDIENDO  ET  TERMINANDO.  See  utle  Oyer  and  Terminer, 
Assise.  Justices. 

AUDITA  QUEREI..\,  A  writ  whereby  a  defendant,  against  whom 
judgment  is  recovered,  and  who  is  therefore  in  danger  of  exe- 
cution, or  perhaps  aclually  in  execution,  [or  on  a  statute-merchant, 
statute-staple,  or  recognisance,]  may  be  relieved  upon  good  matter  of 
discharge,  wliich  has  happened  since  the  judgment :  as  if  the  plaintiff 
Iiath  given  him  a  general  release ;  or  if  tlic  defendant  hath  paid  the 
debt  to  the  plaintifl",  without  procuring  satisfaction  to  l)e  entered  on 
the  record,  in  these  and  the  like  cases,  wlicrein  the  defendant  hath 
good  matter  to  plead,  but  hath  had  no  opportunity  of  pleading  it, 
(either  at  the  beginning  of  tlie  suit,  or  Jiuis  darrein  continuance,  which 
must  always  be  before  judgment.)  an  audita  i/uerela  lies,  in  the  nature 
of  a  bill  in  ecjuity,  to  be  relieved  against  the  oppression  of  tlic  plain- 
till'.  It  is  a  writ  directed  to  the  court,  stating  that  the  complaint  of  the 
defendant  had  been  heard,  {audita  querela  defendentis,)  and  then,  set- 
ting out  the  matter  of  the  complaint,  it  at  length  injoins  the  court  to 
call  the  party  before  them,  and,  having  heard  their  allegations  and 
proofs,  to  cause  justice  to  be  done  between  them.  Finch,  488.  F. 
JV.  JB.  102.  It  also  lies  for  bail,  when  judgment  is  obtained  against  them 
by  .icire  facias,  to  answer  the  debt  of  their  principal,  and  it  happens  af- 
terwards, that  the  original  judgment  against  their  principal  is  reversed : 
for  here  the  bail,  after  judgment  had  against  them,  have  no  opportunity 
to  /dead  this  special  matter,  and  therefore  they  shall  have  redress  by 
audita  querela  ;  (1  Roll.  Abr.  308.)  wliich  is  a  writ  of  a  most  remedial 
nature,  and  seems  to  have  been  invented,  lest  in  any  case  there  showld 
be  an  oppressive  defect  of  justice,  where  a  parly,  who  liath  good  de- 
fence, is  too  late  to  make  it  in  the  ordinary  forms  of  law.  But  the  in- 
dulgence now  shown  by  the  cotirls  in  granting  a  summary  relief  upon 
■motion,  in  cases  of  such  evident  oppression,  (Lord  Raym.  439.  1  Salk. 
93.)  has  almost  rendered  useless  the  writ  of  audita  querela,  and  driven 
it  quite  out  of  pr.ictice.    3  Comm.  406. 

Some  part  of  thi  okl  I  nv  on  tliis  subject  is  here  stated;  to  give  the 
sttident  a  gcncr.J  idc  ,\  i  f  ihis  circuitous  proceeding.  If  nocessary  to 
enter  more  at  large  into  this  learning,  let  him  look  into  Viner't  .Abridg- 
ment and  Cl<:nyn^s  Digest. 

On  a  statute,  the  conusor  or  his  heir  may  bring  <i«rfiVa  7«f  re/a,,  before 
execudon  is  sued  out;  but  tliis  may  not  be  done  by  a  stranger  to  the 
statute,  or  a  purchaser  of  the  land.  1  Danv.  Abr.  630.  3  Refi.  13.  If  a 
lessee  covenants  for  him  and  his  assigns  to  repair,  and  the  lessee  assign 
over,  and  the  covenant  is  broken ;  if  the  lessor  sues  one  of  them,  and 
recovers  damages,  and  then  sues  the  other,  he  m&yhT'm^  audita  querela 
for  his  relief  Hro.  74.  And  where  a  man  hath  goods  from  me  by  my 
delivery,  and  another  t.ikcs  them  from  him,  so  thai  he  is  liable  to  both 
our  suits :  and  one  of  us  sue  and  recover  against  him,  and  then  the 
other  sues  him,  his  remedy  is  by  this  writ.  Dyer,  232.  One  binds  him- 
self and  his  heirs  in  an  obligation,  if  tlic  obligee  recover  of  the  heir, 
•Old  after  sue  the  executors  for  the  same  cause,  5cc.  they  may  have  the 
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wi'it  audita  querela.  Plmi'ri.  439.  If  two  joint  and  several  obligors 
are  suet)  jointly,  and  lioth  tiikcn  in  cxeciiiion,  the  dciiih  or  esc;ipu  of 
one  will  not  di3cliarj;i;  tlir  ollu'r,  so  as  to  give  liim  this  action;  but  if 
such  obligors  be  prosecuted  severally,  and  a  satisfaction  is  once  had 
against  one  of  Ihcm,  or  aj;aiusl  the  shciin*  upon  the  escape  of  oi»e,  the 
other  may  have  it.  Hob.  .18.  5  /<<■/;.  8r.  Judgmet't  is  had  against  a 
shcrifi'on  aii  escape  of  a  pei'son  in  execution,  and  after  the  first  judg- 
ment is  reversed  for  error,  the  slieritf  sliall  have  relief  by  audila  qtie- 
rtla.    8  Uc/i.  142. 

If  a  plaintifi',  that  sues  as  administrator,  and  recovers  judgment  and 
sues  out  execution,  has  his  letters  of  administration  revoked;  the  de- 
fendant must  be  relieved  by  audita  i/iicrrla.  Siii.  417. 

If  ./i.  being  within  age,  becomes  bail  for  23.  and  after  two  scire /ii.  and 
vihit  returned,  judgment  is  given  against  vf.  Sec.  he  may  have  an  aittiita 
quereta^  and  avtiiil  tlie  recognisance,  and  so  the  judgment  thereupon, 
of  consequence,  shall  be  avoided.    Yt  /v.  J55. 

But  if  yl.  being  within  age,  enters  into  a  bonil  to  jB.  who  procures  C. 
without  any  warrant,  to  appear  for  .V.  and  confesses  a  judgment  there- 
upon, yet  .-f.  shall  not  ha'.  c  ;ui  audita  i/iu  rela,  but  he  must  lake  his 
remedy  by  action  of  deceit  against  the  attorney.    CVo.  Jac.  694. 

The  writ  of  audita  querela  may  be  had,  w  here  a  recognisance  or 
statute  entered  into  is  defccti\-e,  and  not  good  ;  or  being  upon  a  usu- 
rious contract,  by  duress  of  imprisonment,  or  where  there  is  a  de- 
feasance uponit,  &c.  Cu.  IJ97.  1  /}i-«wn/.  39.  ^  Sulm.  320.  So, 
upon  showing  an  acquittance  of  the  cognisee,  on  a  suggestion  that 
he  had  agreed  to  deliver  up  the  statute.  1  Roll.  309.  Where  one 
enters  iiuo  a  statute,  and  after  sells  his  land  to  divei's  purchasers  ;  or 
judgment  is  had  against  a  man,  who  leaves  land  to  several  heirs.  Sec. 
and  one  of  the  purchasers,  or  one  heir  alone,  is  charged,  he  may  have 
this  writ  against  the  rest  to  contribute  to  him.  3  Scfi.  44.  2  Buht. 
15. 

Where  a  statute  or  recognisance  is  acknowledged  before  one  who 
hath  not  power  to  take  it,  and  afterwards  the  cognisor  makes  a  feoff- 
ment of  the  land  to  another,  and  the  cognisee,  taketh  out  execution, 
in  such  case  the  feoffee  may  have  an  audita  querela,  and  avoid  the  exe- 
cution.   JJyer,  27.  35. 

If  Jl.  enters  into  a  statute  to  R.  and  pays  the  money  at  the  day  assign- 
ed, upon  which  the  statute  is  cancelled,  and  after  B.  forges  a  new  sta- 
tute in  the  name  of  J.  in  this  case  A.  may  relieve  himself  by  audita 
querela  ;  for  the  forged  statute  having  all  the  essentials  of  a  true  one, 
the  court  was  obligetl  to  look  on  it  as  such  till  the  contrary  appeared  ; 
which  the  cognisor  could  not  set  forth  before  execution,  having  no  day 
to  appear  judicially  in  court,  and  therefore  is  put  to  this  writ  to  avoid 
the  execution  founded  on  the  injustice  of  the  pretended  conuscc.  jV. 
B.  104. 

If  upon  an  elegit  the  shcrilT  lakes  an  in([uisition,  and  there  are  several 
lands  found  subject  to  the  extent,  and  several  values  found,  and  the 
sheriff  returns,  that  he  has  deiivereil  some  of  the  lands  in  particular 
for  the  moiety,  where  it  appears,  according  to  the  values  found,  that  an 
equal  moiety  is  not  delivered  to  the  party  who  recovered,  but  more  than 
a  moiety  ;  yot  this  is  not  void,  r.or  is  it  a  disseisin  by  thS  entry,  but  only 
voidable  by  audita  querela.    I  KoU.  j4!jr.  3(^5. 

If  two  executors  sue  execution  for  damages  recovered  by  the  testa- 
tor, where  one  hatlireleaa«4>  Ui  audita  querela  Ues  against  botli.  I  Roll. 
.■*6r.  312. 

Vol,  I.  Z 
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If  coRniscc  of  u  suilute,  l  elea&es  to  the  tenant  M  rl^in.  iiilerest» 
and  deniandi  together  witli  all  suits  and  executions,  and  aiici  wards  sues 
txccuiion,  Uie  tcitcnaiil  shall  have  an  uudiia  ijucrela  to  set  aside  this 
execution.    Cro.  Etiz.  40.    1  -htd.  l.^.J. 

So  in  trespass  or  otlier  action,  if  it  be  found  for  the  pluintiffby  nUi 
firius,  and  after,  before  the  day  In  bank,  the  pi'-iii'iifl'  rek  usesU)  the  de- 
fendant, and  after  judgment  is  Riven  for  tlie  jikiinlilV,  ilie  delendanl  shall 
have  an  audila  ijuereui  upon  this  matter ;  because  he  could  not  plead 
Uie  release  at  the  day  in  bank.    I  Koll.  .ibr.  307. 

In  an  audila  querela,  the  process  is  a  vniircfacian.,  dhtringas,  aliut, 
/iluriis  ;  and  if  non  at  inventus  be  relumed,  or  IhnI  he  hath  nothing, 
the  plaintifi' shall  have  a  cajiiaa  against  llie  defendant.  /■'.  .'V".  S.  104. 
JJuer,  397.  b. 

If  an  audita  yuertla  is  founded  on  a  record,  or  the  pei-Son  bringing 
il  is  in  custody,  the  process  upon  it  is  a  scire  fiiciat  ;  but  if  founded 
on  matter  of  fact,  or  the  pariy  is  at  larj^c,  then  the  pioccss  is  a  venire. 
I  Snli.  92. 

And  if  there  be  a  default  by  the  d(  fen<lant  upon  a  ncire  feci,  or  two 
vMiila  letunied,  the  plainlifl"  shall  have  judgment.  1  Sulk.  93.  But, 
where  an  audita  i/uerela  is  sued  (juia  timet,  and  the  parly  is  at  large, 
llicre  shall  never  be  a  scire  facias.    1  Sulk.  92.    1  Inei.  100.  a. 

An  audita  i/utrcla  shall  be  granted  out  of  ihe  court,  where  the  re- 
cord,^upon  which  il  is  founded,  rcmauis,  or  il  may  lie  returnable  in  the 
same  court.  B,  lOJ.  b.  And  therefore  if  a  man  recover  in  B.  R. 

or  C.  B.  the  defendant,  having  a  release  after  judgment,  and  before 
execution,  shall  sue  the  audita  guerelu  out  of  B.  Ji.  or  C.  B.  where  ihe 
record  is.  B.  105.    So  if  a  lecognisance  be  acknowledged  in 

C.  B.  and  execution  be  sued  upon  it  after  release,  the  defendant  shall 
sue  the  audita  <jucre/a  out  of  C.  B.  F.  A'.  B.  105.  Bui  an  audila  que- 
rela may  be  by  original ;  and,  upon  a  judgment  in  C.  B.  it  goes  out 
of  chanceiy  returnable  in  C.  B.    F.  X.  B.  105. 

The  writ  of  audita  ijuerela  shall  be  allowed  only  in  open  court.  1 
Buht.  UO.    2  BuUt.  97.    2  Show.  240. 

Upon  audila  querela  brought,  a  su/ierscdeas  shall  go  to  slay  execu- 
tion ;  and  the  judgment  in  this  action  is  to  be  discharged  of  execulion. 
Hub.  2.  If  an  audita  ijuerela  be  unduly  gotten,  upon  a  false  surmise, 
it  may  be  quashed.  1  Buht.  140.  This  writ  lies  not  a/ter  Judgment 
ufiQn  a  matter  ivhich  the  f^artij  might  have  /ilraded  before.  Cro.  Eliz.  35. 
A  bare  surmise  is  not  suflicient  to  avoid  a  judgment  ;  but,  generally, 
some  specially  must  be  shown.  Cro.  Jac.  579.  Upon  a  release  or  other 
deed  pleaded,  no  su/iersedras  will  be  granted  till  the  plainlifT,  in 
tlie  audita  i/ucrela,  halh  brought  his  witnesses  into  court  lo  prove  the 
deed  :  and  if  execution  be  executed  before,  bail  is  to  be  put  in  by  allow- 
ance of  the  court.    1  Lill.  .ibr.  151. 

Upon  a  motion  for  an  allowance  of  an  audi'a  i/urreta,  it  was  held, 
that  bail  must  be  given  in  court,  and  not  elsewhere;  unless  in  cases  of 
necessity,  to  be  allowed  by  the  court,  and  then  it  may  be  pui  in  before 
two  judges.    Paliu.  -122. 

A  man,  nonsuited  in  an  audita  rjucrcla,  may  have  a  new  writ.  F.  X. 
S.  104.  When  lands  are  extended  on  any  statute,  kc.  before  the  time, 
audila  querela  liclh.  22,  i6  Ed-a'.  I'l.  A  wril,  in  the  nature  of  an  oa- 
dittt  querela,  has  been  made  out  returnable  in  B.  K.  on  a  special  pardon, 
.selling  forth  the  whole  inatter.    Jcnk.  Cent.  109. 

AUDITOU,  Lat.j  An  officer  of  the  king,  or  other  person  or  cor- 
poration, who  examines  yearly  the  accounts  of  all  undcr-officcrs,  and 
malics  up  a  general  book,  which  shows  the  difference  between  their 


receipts  aiul  cliarjjc,  and  Ihcir  several  allowances  commonly  called  nt- 
hcationa  :  as  the  auditors  of  thy  crr/irr/tirr  take  the  accounts  of  those 
receivers  who  collect  the  revenues.  4  Insr.  106.  Rcccivcrs-gciiera! 
of  fee-farm  rents,  ko.  ore  also  termed  auditors^  and  hold  their  audits, 
for  adjusting  the  accounts  of  the  said  rents,  at  certain  times  and  places 
appointed.  And  there  are  auditors  assifjned  l>y  the  court,  W  audit  and 
settle  accounts  in  .-iciions  of  account,  and  other  cases,  who  arc  proper 
judges  of  the  cause,  and  pleas  arc  made  before  them,  &c.  1  Broivul. 
2*.   Sec  tit.  Acouni. 

AUDITOR  OF  Tin-.  RKCF.IPTS,  An  officer  of  tlie  exclieguer, 
that  files  the  Icllirs'  hills,  ar.d  having  made  an  entry  of  them,  given 
the  lord  treasurer,  U.c.  weekly,  a  certificate  of  the  money  received  ; 
he  makes  debentures  to  the  tellers  before  they  pay  any  money  ;  and 
takes  their  accounts  :  h<^  also  keeps  the  Mack  book  of  receipts,  and  the 
treasurer's  key  of  the  treasury,  and  scelh  every  teller's  money  locked 
up  in  the  treasury.    4  Inst.  107. 

AUDITORKS,  the  same  «itli  nudiniirs,  i.  e.  the  catechumens,  or 
those  who  are  newly  instructed  in  the  mysteries  of  the  christian  reli- 
gion before  they  were  admitted  to  baptism  ;  and  auditorium  was  that 
place  in  the  church  where  they  stood  to  licar,  and  be  instructed,  now 
called  the  nave  of  the  church  :  and  in  the  primitive  limes,  the  church 
was  so  strict  in  keeping  the  people  together  in  that  place,  that  the 
person  who  went  from  thence  in  sermon  time  was  excommunicated. 
Blount. 

AUDITORS  OF  THE  IMPREST,  Officers  in  the  crr/icyucr,  who 
formerly  bad  the  charge  of  auditing  the  great  accounts  of  the  king's 
customs,  naval  and  military  cxjjenses,  Ur.  C\it  who  are  now  super- 
seded by  the  commissioners  for  auditing  the  public  accounts.  Sec  tit. 
Jhcounts  Pufdic, 

AVENAGE,  from  the  Lat.  oi-rno.]  A  certain  quantity  of  oats  paid 
by  a  tenant  to  his  landlord  as  a  rent,  or  in  lieu  of  some  other  duties. 
Blount. 

AVENOR,  avcnorius,  from  the  Fr.  avoim-^  oats.]  An  officer  be- 
longing to  the  king's  stables,  that  provided  oats  for  his  horses  ;  men- 
tioned Stat,  l.",  Car.ll.caft.  8. 

AVENTUR£,  Advcnturrs  or  trials  of  skill  at  arms;  military  ex- 
ercises on  horseback.  Jtssisa  de  armie.  Brady*s  Append.  Hist.  Rng. 
2iO.    Addit.  Mat.  Paris,  p.  149. 

A\'EN'TURE,  (properly  adventure.)  A  misc/iance  causing  the  dcalli 
of  a  man  :  as  where  a  person  is  suddenly  drowned,  or  killed  by  any 
accident,  w  ithout  felony.    Co.  Lit.  391. 

AVERA,  f/uasi  ovrra,  fi-oni  the  Fr.  ouvrt  and  ouvra/^e,  vrlut,  opc- 
ragium.J  Signifies  a  day's  work  of  a  ploughman,  formerly  valued  at  8d. 
It  is  found  in  Oomcsdatj.    4  Inst.  269. 

AVER.\GE,  avcragium.j  Is  said  to  signify  service  which  the 
tenant  owes  to  his  lord  by  horse  or  carriage  :  but  it  is  more  common- 
ly used  for  a  contribution  that  merchants  and  others  make  towards 
their  losses,  who  have  their  goods  cast  into  the  sea,  for  the  safegnaid 
of  the  ship,  or  of  the  other  goods  and  lives  of  those  persons  that  aro 
in  the  ship,  during  a  tempest.  It  is  in  this  sense  called  average,  be- 
cause it  is  propoi-tioned  and  allotted  after  the  rate  of  every  man's 
goods  carried.    See  tit.  Insurance. 

Average  is  likewise  a  small  duty,,  paid  to  masters  of  ships  when 
goods  are  sent  in  another  man's  shij),  for  their  care  of  the  goods,  over 
and  above  the  freight.  • 
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AVERAGE  OF  CORN  FIELDS,  The  stubble  oi-  remainder  of 
straw  and  grjss  Itfi  iii  corn  fields  aficr  the  harvest  is  cairicd  away. 
In  Kent  it  is  called  ihe  gratlm,  and  in  other  parts  the   roughings,  &c. 

AVER  CORN,  Is  a  reserved  vent  in  corn,  paid  by  farmers  and 
tenants  to  reliijioiis  houses  :  and  sigiiiBes,  by  Summ  i;  coin  drawn  to 
the  lord's  granary,  by  the  working  cattle  of  the  tenant.  'Tis  supposed 
that  tliis  custom  wai-  owing  to  the  4'm.i/;!  curiae  scrar,  a  measure  of 
corn  brought  to  the  piitst  annuallv  on  Si.  Martin's  day,  as  an  oblation 
for  the  first  fruits  of  the  earth  :  'under  which  title  the  religious  had 
corn-rent  paid  yearly  :  as  appc.irs  by  an  inquisition  of  the  estate  of  the 
abbey  of  Glailonduru.    .Y.  D.  1201. 

A%'ER  LAND,  Seems  to  have  been  such  lands  as  the  tenant  did 
plough  and  manure,  cum  averiis  nuit,  for  the  proper  use  of  a  monas- 
tery, or  the  lords  of  the  soil.    Mon.  .dngt. 

AVER  PENNY,  (or  average  ficnnu.)  Money  paid  towards  the 
king's  m^cragcs  or  carriages,  or  to  be  freed  thereof.  Rattni. 

A\  KR  S1L\'ER,  A  custom  or  rent  formerly  so  called.  Cn-wcl. 

A\  ERIA,  Cattle.  H/irlma'i  deduces  the  viord  from  the  Fr.  ouvrer, 
to  work,  as  if  chiefly  vvorking-c.ttle  :  though  it  seems  to  be  more 
probable  from  avoir,  to  have  or  possess  :  the  word  sometimes  inclu- 
ding all  personal  estate,  as  catalla  did  all  goods  and  chattels.  This 
word  is  used  for  o.\cn  or  horses  of  the  plough  ;  and  in  a  general 
sense  anv  callie.    Avt-ria  cion^^nia  ;  sec  Jiiongttia. 

A^■ERI1S  CAPTIS  IN  WITHERN.VM,  A  writ  for  the  taking  of 
cattle  to  his  use  who  hath  cattle  uidawfully  distrained  by  another,  and 
driven  out  of  the  county  where  they  were  taken,  so  that  they  cannot 
be  replevied  by  the  sheriff.    Keg.  Orig.  82.    See  lit.  Oistrms. 

AVERMENT,  \-crlJicano,  from  the  Fr.  averer,  i.  e.  verijicare,  tes^ 
/uW.]  Is  an  offer  of  the  drfcndant  to  make  good  or  justify.au  exception 
pleaded  by  him  in  abatement  or  bar  of  the  plaintifl"s  action  :  and  it 
signiBes  tlic  act,  as  well  as  the  offer,  of  justifying  the  exception  ;  and 
not  only  the  form,  but  the  matter  thereof.  Cu.  JJt.  362.  .4vfrme!il 
is  either  general  or  particular  ;  general,  which  includes  ever)-  plea, 
Sec.  containing  matter  affirmative,  and  ought  to  be  with  these  words, 
and  tiiis  he  is  ready  to  vvri/it,  kc.  Particular  avennent  is  when  the 
life  of  tenant  for  life,  or  of  tenant  in  tail,  kc.  is  averred.  Ibid. 
As  to  general  averments,  sec  tit.  Pleading.  With  respect  to  particu- 
lar averments,  the  following  quotations  may  serve  as  examples.  See 
fuilher  Vin.  -VAr.  tit.  Averment. 

He  that  ctaims  estate  from  tenant  for  life,  or  in  tail,  or  from  parson 
of  a  church,  ought  to  aver  his  life.    .Br.  Estate,  /il.  18. 

Where  one  thing  is  to  be  done  in  consideration  of  another,  on  con- 
tracts, kc.  there  must  be  an  averment  of  performance,  but  where 
there  is  promise  against  promise,  there  needs  no  averment  ;  for  each 
party  hath  his  action.  1  Z.(t.  87.  The  use  of  oi'crmcnr  being  to  as- 
certain what  is  alleged  doubtfully,  deeds  may  sometimes  be  made  good 
by  averment,  where  a  person  is  not  certainly  named  ;  but  when  the 
deed  itself  is  void  for  uncertainty,  it  cannot  be  made  good  by  averment. 

Re/i.  155.  jlvermenl  cannot  be  ma<lc  against  a  record,  which  im- 
ports in  itself  an  uncontrollable  verity.    Co.  Lit.  26.    Jenh.  232. 

Where  a  statute  is  recited,  there  one  may  not  aver  that  there  is  no 
audi  record  ;  for  generally  an  averment,  as  this  is,  doth  not  lie 
against  a  record  ;  for  a  record  is  a  thing  of  solemn  and  high  nature, 
but  an  averment  is  but  the  allegation  of  a  party,  and  not  so  much 
credit  in  law  to  be  given  to  it.    Lill.  J'.  H.  135. 
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Averment  lies  not  against  the  /iroceedings  of  a  court  of  record.  2 
Hawt.  P.  C.c.  \.§  14.  Nor  shall  it  be  admitted  against  a  will  con- 
ceining  lands.  5  Ur/i.  68,  And  an  avermrnl  shall  not  be  allowed 
where  the  intent  of  the  testator  cannot  be  collected  out  of  the  words 
of  the  will.  4  /i<fi.  44.  One  may  not  aver  a  thing  contrar)'  to  the 
condition  of  an  obligation,  which  is  supposed  to  be  made  upon  good 
deliberation,  and  before  witnesses,  and  therefore  not  to  be  contradicted 
by  a  bare  averment.    1  Lill.  Abr.  156. 

An  averment  of  a  wicked  and  unlawful  consideration  of  giving  a 
bond,  may  well  be  pleaded,  though  it  doth  not  appear  on  the  face  of 
the  deed  :  and  any  thing  w  hich  shows  an  obligation  to  be  void  may 
well  be  averred,  although  it  doth  not  appear  on  the  face  of  the  bond. 
Adjudged  on  demurrer,  after  two  arguments  in  the  case  of  CoUint 
and  Bianlern,  C.  B.  Eauler,  7  Geo.  III.    2  IVih.  747. 

If  an  heir  is  sued  on  the  bond  of  his  ancestor,  it  must  be  averred 
that  the  heirs  of  the  obligor  were  expressly  bound.  2  Sound.  136.  In 
declaritig  you  show  that  the  obligor  bound  his  heirs.  Another  consi- 
deration than  that  mentioned  in  a  deed  may  be  averred  where  it  is  not 
repugnant  or  contrary  to  the  deed.  Dyer,  146.  But  a  consideration 
may  not  be  averred,  that  is  against  a  particular  e.\press  consideration  ; 
nor  may  averment  be  against  a  consideration  mentioned  in  the  deed, 
that  there  was  no  consideration  given.  1  Jie/i.  176.  8  Re/i.  155.  If 
an  estate  is  made  to  a  woman  that  hath  a  husband,  by  fine  or  deed, 
for  her  life  :  m  this  case  it  may  be  averred  to  be  made  to  her  for  her 
jointure,  although  there  be  another  use  or  consideration  expressed. 
4  Refi.  4.  Averment  may  be  of  a  use  upon  any  fine  or  common  reco- 
very ;  though  not  of  any  other  use  than  what  is  expressed  in  it :  it  may 
be  received  to  reconcile  a  fine,  and  the  indenture  to  lead  the  uses. 
Dyer,  311.    2  Bulsl.  235.    1  And.  312. 

If  one  has  t%vo  manors  knoivn  by  the  name  of  IT.  and  levies  a  fine,  or 
grants  an  annuity  out  of  his  manor  of  I)',  he  shall  by  averment  as- 
certain which  of  them  it  was  :  /ler  cur.    6  Afod.  235.    C/ia.  Jie/i.  138. 

If  a  piece  of  ground  was  anciently  called  by  one  name,  and  of  late 
is  called  by  another,  and  it  is  graiited  to  me  by  this  new  name,  an 
averment  may  be  taken  that  it  is  all  one  thing,  and  it  will  make  it 
good.  Dyer,  37.  44.  No  averment  lies  against  any  rctm  ns  of  writs, 
that  arc  definitive  to  the  trial  of  the  thing  returned  ;  as  the  return  of 
a  sherifl"  upon  his  writs,  Uc.  But  it  may  be  where  such  arc  not  de- 
finitive :  and  against  certificates  upon  commissions  out  of  any  court : 
also  against  the  returns  of  baililTs  of  franchises,  so  that  the  lords  be 
not  prejudiced  by  it.    Dyer,  348.    8  Re/i.  121.    2  Cro.  13. 

An  to  averments  in  actions  on  tlie  case  for  words,  see  tit.  Action 
II.  1. 

A  special  averment  must  be  made  upon  the  pleading  of  a  genenj 
pardon,  for  the  parly  to  bring  himself  within  the  pardon,  /fob.  67. 
A  person  may  axter  he  is  not  the  same  person  on  appeal  of  dcatli  in 
favour  of  life.    I  JVe/s.  Abr.  305. 

Where  a  man  is  to  take  a  benefit  by  an  act  of  parliament,  there,  in 
pleading,  he  must  aver,  that  he  is  not  a  person  erce/ited  ;  but  where 
he  claims  no  benefit  by  it,  but  only  to  keep  that  which  he  had  before, 
in  such  case  it  is  not  necessary  to  make  such  averment.  Plowd.  Com. 
87.  4S8. 

Pleas  merely  in  the  negative  shall  not  be  averred,  because  they  can- 
not be  proved  :  nor  shall  what  is  against  presumption  of  law,  or  any 
thing  apparent  to  the  court.  Co.  Lit.  362.  373.  By  stat.  4  and  5  Ann. 
c.  16.  no  exception  or  advantage  shall  be  taken  upon  a  demurrer,  for 
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want  of  averment  of  /:oc  /laraius  ett.  Sec.  except  tJic  same  be  special- 
ly set  down  for  cause  of  demurrer.    See  til.  yimendmenl. 

AVERR.VRE,  To  earn-  goods  in  a  waggon,  or  upon  loaded 
horses,  a  duty  required  of  some  customar)'  tenants.  Carliilar.  Glaston. 
Ma./.  A. 

AVETTING,  (Abetung,)  signifies  helping  or  assisting.  Scotch 
Diet. 

AVGEA,  A  cistern  for  water.    Itrt;.  Ectl.  tl%//.  MS. 

AUGMENTATION,  r.iigmentaih.)  The  name  of  a  court  erected 
27  Hen.  VIII.  for  determining  suits  and  controversies  relating  to  mo- 
nasteries and  abbey  lands.  The  intent  of  this  court  was,  that  the  king 
might  be  justly  dealt  with  touching  the  profiu  of  such  religious 
houses,  as  were  given  to  him  by  act  of  parliament.  It  took  its  name 
from  the  augnienraiion  of  the  revenues  of  the  crown,  by  the  suppres- 
sion of  religious  houses:  and  the  office  of  augmentation,  which  halh 
many  curious  records,  remains  to  this  day,  though  the  court  halh 
been  long  since  dissolved.    Terms  rfr  hey,  CR. 

AVISAMENTUM.  .\dvice  or  counsel.  JDc  avisamcnto  «  eonaensit 
eonclHi  mutri  concesnimuc,  U.C.  was  the  common  form  of  our  ancient 
kings'  grants. 

AUL.\,  f.  e.  A  eourt-baron,  aula  ibidem  tent'  die.  Sec.  Aula  ecclcsi* 
is  that  which  is  now  termed  nttvis  eeeteiri*.    £adm.  lib.  6.  /i.  141. 
AULN.\GE.  See  .linage. 

AUMONE,  ¥r.  aumosnr,  alms.]  Tenure  in  anmmc  is  where  lands 
are  given  in  alms  to  such  church,  or  rclig-ious  hoiise,  upon  condition 
that  a  service  or  prayers  shall  be  offered  at  certain  times  for  the  re- 
pose of  the  donor's  soul.    Brit.  16-^.     Vide  Frankalmoign. 

AUNCEL,  or  ANSEL-WEIGHT,  qua.u  hand-sale-weight,  or  from 
ansa,  the  handle  of  the  balance.J  An  ancient  manner  of  weighing, 
(mentioned  in  stat.  14  Jidw.  Ml.  st.  1.  e.  12.)  by  the  hanging  of  scales 
or  hooks  at  each  end  of  a  beam  or  staff,  which,  by  lifting  up  in  the 
middle  with  one's  finger  or  hand,  discovered  the  equalit)'  or  differ- 
ence between  the  ■.■.■eight  at  one  end.  and  the  ihing  iL'righed  at  ilic 
other.  This  -.aeighing  being  subject  lo  great  deceit,  was  prohibited 
by  several  statutes,  and  the  even  balance  commanded  in  its  stead. 
But,  notwitlistanding.  it  is  still  used  in  some  parts  of  England  :  and 
what  we  now  call  the  steelyards,  a  sort  of  hand-weighing  among  butch- 
ers, being  a  small  beam  with  a  -.■.■eight  at  one  end,  (which  shows  the 
pounds  by  certain  notches,)  seems  to  be  near  the  same  with  the  aun- 
cel-veighr.    See  til.  Weights  and  Measures. 

Al'NCI.VTUS.J  .Vntiquated.    Brom/iion,  lib.  2.  ca/j.  24. /(or.  6. 

AVOID.VNCE,  In  the  general  signification,  is  when  a  benefice  is 
void  of  an  incumbent :  in  which  sense  it  is  opposed  to  plenariy. 
Avoidances  are  either  in /re/,  as  by  death  of  the  incumbent,  or  in  lam: 
and  may  be  by  cession,  deprivation,  resignation,  6cc.  See  tit.  .4d' 
votoson. 

AVOIRDUPOIS,  or  averdu/iois,  Fr.  a-vcir  du  poide,  i.  e.  habere 
ftondus,  am  justi  esse  fionderis.]  .\  weight  different  from  that  of  Troy 
weight,  which  contains  but  twelve  oimces  in  the  poimd,  whereas  this 
hath  sixteen  ounces  :  and  in  this  respect  it  is  probably  so  called,  be- 
cause it  is  of  greater  weight  than  the  other.  It  also  signifieth  such 
merchandises  as  are  weighed  by  this  weight  ;  and  is  mentioned  in  di- 
vers statutes.    See  tit.  Heights. 

AVOW.    See  ./frfiow. 

.WOWEE.  Of  a  church  bencfics.    Brill,  c.  29.    gee  Mvccate. 
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AVOWRY,  Is  where  a  man  takes  a  distress  for  rent  or  other  lliijig, 
unil  the  party  on  whom  taken  sties  for  a  re/Ucvin,  then  the  taker  shall 
justify  his  plea  for  what  cause  he  took  it  ;  and  if  in  his  own  ri)jht,  lie 
must  show  the  same,  and  avow  the  taking  ;  hut  if  he  took  it  in 
right  of  another,  he  must  make  cogmsancr  of  the  taking,  as  haiiilT  or 
servant  to  the  person  in  whose  right  he  took  the  same.  Terma  dc 
l.ciji  70.  2  Liu.  454.  The  uvuviry  must  contain  sufficient  matter  for 
judgment  to  iiavc  retuin  :  hut  so  much  certainly  is  not  required  in  an 
uvoivry  as  in  a  declaration  ;  and  the  avoivant  is  not  obliged  to  allege 
seisin  within  the  statute  of  limitations.  Nor  shall  a  lord  he  required 
to  avoijj  on  any  person  in  certain  ;  hut  he  must  allege  seisin  by  the 
hands  of  some  tenant  within  forty  years.  Stat.  31  Hen.  VIU.  r.  19. 
1  Inst.  26H.  In  avanjrijy  seisin  in  law  is  sufTtciont ;  so  that  where  a 
tenant  hath  done  homage  or  fealty,  it  is  a  good  seisin  of  all  other  ser- 
vices to  make  an  avQwytj^  though  the  lord,  iic.  had  not  seisin  of  them 
within  sixty  years.  See  stat.  32  Ihn.  VIII.  ru/i.  2.  4  i?c/j.  U.  A  man 
may  distrain  and  avotv  for  rent  due  from  a  copyholder  to  a  lord  of  the 
manor  ;  and  also  for  heriols,  homage,  fealty,  omercemenls,  Sec.  1 
Abr.  ."SIS. 

If  a  person  makes  an  avaivr-j  for  two  causes,  and  can  maintain  his 
av^vjry  but  for  one  of  them,  it  is  a  goodat'07yry  :  and  if  an  avutvrtf  be 
made  for  rent,  and  it  appears  that  part  of  it  is  not  due,  yet  the  avowry 
is  good  for  the  rest:  supposing  suflicient  rent  due  to  justify  a  distress. 
An  avoivry  may  be  ntade  upon  two  several  titles  of  land,  though  it  be 
but  for  one  rent ;  for  one  rent  may  depend  upon  several  lilies.  1  Lill. 
Abr.  157.  Saurid.  235.  If  a  man  takes  a  distress  for  rent,  reserved 
upon  a  lease  for  years,  and  afterwards  accepts  a  surrender  of  the  lands, 
he  may  nevertheless  avow^  because  he  is  to  have  the  rent  due,  not- 
withstanding the  surrender.  1  Danv.  Abr.  652.  Where  tenant  in  tail 
aliens  in  fee,  the  donor  may  avow  upon  him,  the  reversion  being  in 
the  donor,  whereunto  the  rent  is  incident.  Ibid.  650.  If  there  be 
tenant  for  life,  remainder  in  fee,  the  tenant  for  life  may  compel  the  lord 
to  avow  upon  him  :  but  where  there  is  tenant  in  tail,  with  such  re- 
mainder, and  the  tenant  in  tail  makes  a  feoftinent,  the  feolTec  may  not 
rompel  the  lord  to  avow  upon  him.  1  Dami.  Abr.  648.  Co.  Lit.  268. 
If  the  tenant  enfeoffs  another,  the  lord  ought  to  avow  upon  the  feoffor 
for  the  arrearages  before  the  feofTment,  and  not  upon  the  feoffee.  1 
Danv.  650.  The  lord  may  avow  upon  a  disseisor.  20  Hen.  VI.  And 
if  a  man's  tenant  is  disseised,  he  may  be  compelled  to  avow  by  such 
tenant,  or  his  heir.  A  defendant  in  replevin  may  avow  or  justify  ; 
but  if  he  justilies  he  cannot  have  a  return.  3  Lev.  204.  The  defend- 
ant need  not  aver  his  avowry  with  a  hoe  /laratus  est^  is'c.  By  stat. 
21  Hcv.  VIII.  c.  19.  it  is  enacted,  that  if  in  any  refdegiarc  for  rents,  fccc. 
the  avowry.,  cognisance,  or  justification  be  found  for  the  defendant,  or 
the  plaintiff  be  nonsuit,  Stc.  the  defendant  shall  recover  such  damages 
and  cosis  as  the  plaijitiff  should  have  had  if  he  had  recovered.  See 
Dull.  jV.  57.  that  this  statute  does  not  extend  to  an  avowry  for  » 
nomine  fianx  or  estray.  And  by  stat.  17  Car.  II,  c.  7.  when  a  plaintiff 
shall  be  nonsuit  before  issue  in  any  suit  of  replevin,  he.  renu)ved  or 
depending  in  any  of  the  courts  at  H'rstminsler,  the  defendant  making 
su;;'gestion  in  the  nature  of  an  avowry  for  rent,  the  court,  on  prayer, 
shall  awar<l  a  wiit  to  in<|uirc  of  the  stun  in  arrear,  and  the  value  of 
the  distress,  £cc.  upon  return  whereof  the  defendant  shall  recover  the 
arrears,  if  the  distress  amounts  to  that  value,  or  else  the  value  of  the 
distress  with  costs  ;  an<l  where  the  distress  is  not  found  to  the  value  of 
the  arrears,  the  party  may  distrai^  for  the  residue.  See  titles  i3i>. 
strcss  J  Keldevin  IV.  ?..  Hen'. 
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AURUM  REGIN.E,  The  queen's  gold.  This  is  a  ro)-dl  revenue 
bclongijig  to  every  queen-consort  during  her  marriage,  from  every 
person  who  halli  made  a  vohintary  ofTermg  or  fine  to  tlie  king,  of  ten 
marks  or  upwards,  in  consideration  of  any  grants,  Stc.  by  the  king  to 
him ;  and  it  is  due  in  tlie  proportion  of  one-tenth  p;irt  more,  over  and 
above  llic  entire  fine  to  the  king.    1  Comm.  221. 

AUSCULTARE.  Formerly  persons  were  appointed  in  monastciiet 
to  hear  tlie  monks  read,  and  direct  them  how,  and  in  wliat  manner 
they  should  do  it  with  a  graceful  tone  or  accent,  to  make  an  impres- 
sion on  their  hearers,  which  was  required  before  they  were  admitted 
to  read  publicly  in  the  church ;  and  this  was  called  autcultare.  See 
X^nfrancus  in  Decrrtig  firo  ordine  Brnedicf.  c.  5. 

AUSTURCUS,  and  Oaiurcu.i.  A  goshawk  ;  from  whence  »-e  usual- 
ly call  a  faulconer,  who  keeps  that  kind  of  hawks,  an  oairinger.  In 
ancient  deeds  riicre  has  been  reserved,  as  a  rent  to  tlie  lord,  unum 
auiturcuni. 

AUTER  DROIT,  An  expression  used  where  persons  sue  or  are 
sued  in  auofhfr*^  right  ;  as  executors,  administrators,  Sec. 

AUTERFOITS  .\CQU1T,  Is  a  plea  by  a  criminal,  that  he  was 
heretofore  aci/uiticd  of  the  same  treason  or  felony  :  for  one  shall  not  be 
brought  into  diinger  of  his  life  for  the  same  offence  more  than  once. 
3  Inal.  213.  Except  by  appeal  of  dcatli,  which  is  a  private  suit.  See 
tit.  .^/ifieal.  There  is  also  a  plea  of  auur/oiis  convictsy  and  auterfoiti 
attaint ;  that  he  was  heretofore  convicted,  or  attainted,  of  the  same 
felony.  In  appeal  of  death,  auter/bits  aci/uitt  or  autcrj'oits  attaint^  upon 
indictment  of  the  same  death,  is  no  plea.  H.  P.  C.  244.  But  in  other 
cases  where  a  person  is  attainted,  it  is  to  no  purpose  that  he  should  be 
attainted  a  second  time.  And  conviction  of  manslaughter,  where  clergy 
is  adniitted  thereon,  will  bar  any  subsequent  prosecution  for  the  same 
death.    2  Hawk:  P.  C.  c.  35,  36. 

AUTHORITY,  Is  nothing  but  a  power  to  do  something :  it  is  some- 
times given  by  wards,  and  sometimes  by  writing :  also  it  is  by  writ, 
warrant,  commission,  letter  of  attorney,  Stc.  and  sometimes  by  kw. 
The  ouMonVy  tliat  is  given  must  be  to  do  a  thing  lawful ;  for  if  it  be 
for  the  doing  any  thing  against  law,  as  to  beat  a  man,  take  away  his 
goods,  or  disseise  him  of  his  lands,  tliis  will  not  be  a  good  auMo?v7t/  to 
justify  him  that  doth  it.  liyrr,  102.  Keilio.  89.  An  authority  given 
to  another  person,  to  do  that  which  a  man  himself  cannot  do,  is  void  : 
and  where  an  authority  is  lawful,  the  party  to  whom  given  must  do  the 
act  in  the  name  of  him  who  gave  the  authority.  1 1  Kr/i.  87.  Where 
an  authority  is  given  by  law,  it  must  be  strictly  pursued  ;  and  if  a  per- 
son acting  under  such  authority,  exceeds  it,  he  is  liable  to  an  action 
for  the  excess. 

Jilt  authority  in  some  roses  cannot  be  trana/crred.  Thus  a  person, 
who  has  an  authority  to  do  any  act  for  another,  must  execute  it  him- 
self, and  cannot  transfer  it  to  another  :  for  this  being  a  trust  and  confi- 
dence reposed  \n  the  party,  cannot  be  assigned  to  a  stranger,  whose 
ability  and  integrity  n  ci-c  not  so  well  thought  of  by  him  for  whom  the 
act  was  to  be  done.    9  Co.  "7.  b.    1  Poll.  Mr.  330. 

Some  authorities  Ukeiffise  determine  zttith  the  life  r^'  the  person  who 
gave  them. 

The  authority  given  by  letter  of  attorney  must  be  executed  during 
the  life  of  the  person  that  gives  it ;  because  the  letter  of  attorney  is  to 
constitute  the  attorney  my  representative  for  such  a  purpose,  and 
therefore  can  continue  in  force  only  during  the  life  of  me  that  am  to 
be  represented.    3  HoU.  Mr.  9.    Co.  MU.  S3. 
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But  if  any  corporation  ai»ijrc;!:ate,  us  a  mayor  and  coinmonally,  in- 
dcaiii  and  chapter,  malic  a  fcolVmciil  and  It  ltm-  of  alloriicy  lo  deliver 
seisin,  this  antluirity  docs  not  dcioiminc  by  tiic  deatli  of  lliu  mayor  or 
dcain  but  the  attorney  tiray  well  execule  the  power  after  their  ikath  : 
bcc.iiise  the  letter  of  attorney  is  an  authority  from  the  body  agmroKalc, 
which  subsists  after  the  death  of  the  m.iyor  or  dc.in,  and  therefore  n>a\ 
be  represented  liy  their  attorney;  but  il  the  dean  or  mayor  be  nanu:d 
by  their  own  private  name,  and  die  before  livery,  or  be  removed,  livei7 
after  seems  not  t^ootl.  Co.  J.U.  5'-.  '2  Roll,  jiiir. 
■  It  is  a  rule  I'lat  every  authority  shall  be  countermandable,  and  de- 
termine by  the  death  of  him  tliat  gives  it,  &c.  But  where  an  interest 
is  coupled  with  an  authority,  tlicre  it  cannot  be  countermanded  or  de- 
termined.   Jlnd.  1.    JJ'jer,  190.  and  sec  Km.  .</i>r.  lit.  jlu'.hariiy. 

.  A  devise  to  another,  lo  iiavc  the  <iiii/io»ing,  tellitig,  and  hcinff  hit, 
land  ;  so  a  devise  to  his  son,  hut  ilnU  hii  isi/r  t/iitU/akc  thr  firofits  ; 
so  a  devise  that  his  executor  sliall  have  the  onerai^/it  and  rfro/iK.y  (;/ 
tie  lands;  so  a  devise  to  an  infant  in  tail,  but  that  G.  i).-shall  have 
the  oxurrtig/il  of  his  will,  and  the  education  of  his  son  till  of  age,  and 
to  rccrive,  seljiwd  Ir'/'jr  l.im  /  these  atid  such  like  words  give  the  di;- 
visee  an  culAorili/,  but  no  i'lUrrst.  Dyer,  26.  b.  331.  2  Zri/n.  221. 
3  iron.  78.  2 1 S.  "jl/oor,  e.'Jj.  S.  P.    Crol  Eli:.  67\.  679.  7U. 

The  l.iw  makes  a  difiertnce  where  lands  arc  devised  to  fxecutora  to 
sell,  and  where  the  devise  is,  that  /us  lands  fihatl  be  sold  dy  rxrcK- 
eors  ;  for  in  the  first  case  ;m  iv.rerrst  parses  to  the  fcxecutovs,  because 
the  lands  are  expressly  devised  to  them,  but  in  the  other  case,  they 
have  only  an  authority  to  sell.  Golds.  2,  Dyer,  219.  Maw,  61. 
Kdha.  1(17.  h.    1  .-hid.  'l45.  » 

The  testator  devised  that  his  executors  should  receive  the  isaitn  and 
pT'jfus  of  his  lands  till  his  son  came  of  age,  to  Jiay  /ii'a-  dtltta  o»d  A^^fl- 
cu-fi,  and  to  brcfd  tt/i  /lis  yaun^'er  children  ;  li'.e  testator  died,  so.  did  the 
executor,  durins;  the  minority  of  the  son,  having  first  made  S.  Iiis 
executor  ;  adjutlged,  that  this  executor  of  an  executor  may  dispose  of 
the  LKfiiu's  and  /iryjitsy  for  the  purposes  mentioned  in  the  wi  II,  during  the 
infancy  of  the  son  ;  because  the  first  executor  had  not  only  a  bare  au- 
tA'jrify,  but  an  i'Uert-si  vested  in  him.    Dyer,  210. 

Where  the  testator  gives  another  autl^ority  to  sell  his  lands,  he  may 
sell  the  inheritance,  because  he  gave  him  the  same  power  he  had  him- 
self, :uid  in  such  case  the  purchaser  shall  be  in  by  the  devise.  2  lie):. 
53. 

An  authority  may  be  a/i/idrtioned  or  divided,  but  tin  intereti  is  inse- 
parable from  the  person,  ami  where  an  act,  wliich  is  in  its  nature  in- 
different, will  work  t-oo  ways,  the  one  by  an  authority,  and  the  other  by 
an  interest,  the  law  will  attribute  it  to  the  interest,  liut  where  an  in- 
terest timl  authority  meet,  if  the  party  declare  that  the  thing  shall  luUe 
effect  by  virtue  of  his  authority,  there  it  shall  prevail  against  the 
terest.    6  Ke/i.  IT. 

In  many  cases  authoriliet  mu»i  be  strictly  execttted  aceifdiiiff  i-j  . 
power  given. 

If  a  man  devise  tlial  his  executors  shall  sell  his  lands, this  gives  but  a 
nakcil  authority ;  and  the  lands,  till  tl-.c  sale  is  made,  descend  to  the 
heir  at  law;  and  in  this  case  all  mu.>t  join  in  tlie  sale;  imd  if  tuie  die, 
it  being  a  bare  authority,  cannot  survive  lo  lln'  i  csi.  C".  lit.  1 13.  b. 
113.  a.  181.  b. 
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But  if  a  man  by  wiil  px'e  land  lo  executors  tn  be  sold,  and  oiif  of  liicm 
die,  ihe  survivors  may  sell ;  for  the  trust  being  coupled  with  an  in- 
terest, shall  survive  together  with  it.    Co.  Lil.  1 13.  b.  181.  b. 

If  a  letter  of  attorney  be.  to  make  livery  tipon  condition,  so  as  t» 
make  aconditional  leofl'iiieiit,  and  the  attorney  delivers  seisin  absolutely, 
the  livery  is  not  (;ood  ;  because  the  attorney  had  no  authority  to  create 
an  absolmc  fce-siniple  ;  and  therefore  such  absolute  feoffment  shall 
not  bind  the  feoffor,  because  he  gave  no  such  authority.  2  Soil. 
Mr.  9. 

If  a  warront  of  attorney  be  given  to  make  livery  to  one,  and  the  at- 
torney n'.akes  iivciy  to  two  ;  or  if  the  attorney  had  authority  to  make 
livci-y  of  Hhci-  .den-,  and  he  made  livery  of  Black  Jcre  and  While  jlcrr, 
tltouKh  the  attorney  has  in  these  cases  done  more,  yet  there  is  no  rea- 
son that  shall  vitiate  what  he  has  done  pursuant  lo  his  power,  since 
what  he  did  beyond  it  is  a  perfect  nullity,  and  void.    Perk.  Seel.  189. 

If  a  letter  of  attorney  be  given  to  tvj'i  jwulii  to  take  livery,  and  feofi'or 
makes  livery  to  one  in  the  absence  of  the  other,  in  the  name  of  both, 
this  is  void  ;  because  they  being  appointed  jrAnUij  to  receive  livery,  are 
to  be  considered  but  as  one.    C'l.  L.it.  I-),  b.    "  linll.  Abr.  8. 

But  if  a  letter  of  attorney  be  made  to  three,  coiijunctim  ef  divi^im, 
and  two  only  make  livery,  this  is  not  good,  because  not  pursuant  t« 
their  authority  :  for  the  delegation  was  to  them  all  three,  or  to  each 
of  them  separately  ;  yet  if  ihc  third  was  present  at  the  time  of  the  liverii 
made  by  two,  though  he  did  not  actually  join  with  ihcm  in  the  act  o!  li- 
vely, yet  the  livery  is  good  ;  because,  when  they  all  three  are  upon  thr 
land  for  that  purpose,  and  two  make  livery  in  the  presence  of  the  third, 
lliere  is  his  concurrence  to  the  act,  though  he  did  not  join  in  it  ac- 
tually, since  he  did  not  dissent  to  it.  Dyer,  62.  1  Roll.  Mr.  G'<!9. 
Co.  Lit.  181.  b.    1  Roll.  Mr/:.  299.    J'.  /ti.  26. 

If  a  letter  of  attorney  be  given  to  to  make  livery  of  lands  already 
in  lease,  the  attorney  may  enter  upon  the  lessee  in  order  to  make  li- 
vely ;  because,  whilst  the  lessee  continues  in  possession,  the  attorney 
cannot  deliver  seisin  of  it  ;  and  therefore,  to  execute  the  power  gieen 
liim  by  the  Ictti  r  of  aii'n  iRi ,  ii  is  necessary  he  should  have  a  power  to 
enter  upon  the  les^,i-  .-.  C'..  J. it.  SC.    Pnjih.  103.   Dyer,  131.  a.  340.  a. 

If  a  sheriff  makes  a  w  arrant  to  four  or  three,  or  a  cajiias  jointly  or 
severally  to  an  est  one,  two  of  them  may  arrest  llie  party,  for  the 
greater  expedition  of  justice.  Co.  ii.'.  181.  Palm.  S2.  2  Roll.  Hip. 
13r. 

So  if  tbe  lord  piv.'-,  license  to  a  copyholder  for  life,  to  lease  the  copy- 
hold 'he  copyholder  tannliu  vi.vtrit,  and  he  leases  it 
for  fi'-  ;.,  without  limitution,  this  is  a  good  execution, 
and  pi;.  ..n;  :<>  -A.v  i  i  t-nsc  ;  for  the  lease  is  delt^rniinable  by  his  death, 
liy  a  limiialinn  in  law  ;  and  therefore  as  much  is  implied  by  law,  a' 
nf  he  had  made  an  actu.il  limitation.  1  lioU.  .'Jbr.  330,331.  Cro.  Jac. 
436.  S.  C.    See  further  lit.  Povjer,  and  O'/i.  Mr.  lit.  yliithoritij. 

AUTUMN,  The  decline  of  the  sunnner.  Some  computed  the 
years  by  autumns  ;  but  t!ie  Kni^lish  Saxons  by  winters  ;  Tacitun  says, 
that  the  ancient  Germans  knew  tlie  other  divisions  of  llic  year,  bul  did 
not  know  what  was  meant  by  autumn. 

AUTUMNALI.\,  Those  fruits  of  the  earth  which  arc  ripe  in  autumn 
ir  harvest. 

AUXILIUM  AD  FILIUM  MILITEM  FACIENDUM  ET  FIUAM 
71ARIT.\NDAM.  A  writ  formerly  du-ectcd  lo  the  sheriff  of  every 
county  where  the  king  or  other  lord  bad  any  tenants^  ts  levy  of  them 
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aji  did  towards  the  knighting  of  a  son,  and  the  marrying  of  a  daughter. 
A'.  J}.  82.    Sec  tit.  Jitl,  Tt'nurc. 

AUXILIUM  CURI^,  A  precept  or  order  of  court  for  the  citing 
or  conieniiig  of  one  party,  at  the  suit  and  request  of  another,  to  war- 
rant some  thing.    Kenneths  Paroch.  Antiq,  477. 

AUXILIUM  FACERE  AI.ICUI  IN  CURIA  REGIS,  To  be 
another's  friend  and  solicitor  in  the  king's  courts  ;  an  office  under- 
taken for,  and  granted  by,  some  courtiers  to  their  dependants  in  the 
country.    Paroch.  Anfii/.  126. 

AUXILIUM  REGIS,  The  king's  aid^  or  money  levied  for  the  king's 
use,  and  the  public  service  ;  as  where  taxes  are  granted  by  parlia- 
ment.   See  tit.  Aid,  Taxes. 

AUXILIUM  VICECOMITI,  A  customary  aid  or  duty  anciently 
payable  to  sheriffs  out  of  certain  manors,  for  the  better  support  of  their 
offices.  Sec  jyion.  Jlngl.  lorn.  2.  /i.  245.  An  exentption  from  this  du- 
ly was  sometimes  granted  by  the  king :  and  the  manor  of  fiirettrjn, 
ill  IVamikkn/iirc,  was  freed  from  it  by  charter.    14  Hni.  III.  M.  4. 

AWAIT,  Seems  to  signify  what  we  now  call  ifaiilaying,  or  lying 
in  ttajV,  to  e.\ecute  some  mischief.  By  stal.  13  JiicA.  II.  si.  2.  c.  1. 
it  is  ordained,  that  no  charter  of  pardon  shall  be  allowed  before  any 
justice  for  the  dealli  of  a  man  slain  by  await,  or  malice  prepenseil, 
ice. 

A  WAR  D,  from  the  Fr.  .4sard.']  Perhaps,  because  it  is  imposed  on 
both  parties,  to  be  obaervcd  by  them.  Dictum  i/uod  ad  cuatodicndum 
.ifu  obscrvandum  /larribu^  im/ionirur.  S/ieim. 

That  act  by  which  parties  refer  any  matter  in  dispute  between 
lliem  to  the  private  decision  of  another  party,  (whetlier  one  person 
or  more,)  is  called  a  SaAmmJon  ;  the  party  to  whom  the  reference  is 
iiiadc,  cm  .'Jrkitrator  or  Arbitrators  :  when  the  reference  is  made  to 
more  than  one,  and  provision  made,  thai  in  case  they  shall  disagree, 
another  shall  decide,  that  other  is  called  tin  Um/iirp.  The  judgment 
given  or  determination  made  by  an  arbitrator  or  arbitrators,  is  termed 
n7t  Award  ;  that  by  an  umpire  an  Uhiftir:r^;\  w  less  correctly  an  award. 

The  following  system  oi"  the  law  on  ilii'^  vjjecl  is  chiefly  collected 
from,  and  follows  the  plan  of  Kyd's  j'n. ;    /<  rjf  J-jards. 

The  subject  may  be  conveijicntly  dis'.ribuiod  under  ;.ho  1'oI1om!»ii; 
heads  : 

I.  The  Submisttion. 
II.  The  Parties  thereto. 
HI.  The  subject  of  the  reference. 
IV.  The  Arbitrators  and  Um/iire. 

V.  The  A-jiard  of  Um/iirage. 
VI.  The  remedy  to  com/iel  /terformance,  o«  an  iltoard  or  Um/iirage 
jirofierly  made. 

VII.  Of  the  means  of  procuring  relief  against  it,  when  intjirajierlij 
made.  Andy 

Vlir.  The  effect,  in  firechtding  the  fmnies  from  stiing  on  the  original 
cause  of  action,  or  subject  of  reference, 

I.  The  Sl'bmissio.v  may  be  purely  by  the  act  of  the  parties 
themselves  ;  or  it  may  be  by  their  act,  with  the  interposition  of  a 
court  of  justice  ;  in  either  case  it  may  be  cither  verbal  or  in  writuig  ; 
the  gcnci-al  practice,  as  well  as  the  most  safe,  is  to  prefer  the  latter. 

When  the  submission  is  in  writing,  it  is  most  commonlv  by  mutual 
bgnd-i:  given  by  the  parties  esch  to  the  other,  in  a  certain  sum  penal. 
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on  condition,  to  be  void  on  perfoi-niance  of  the  award  ;  but  such  bonnis 
may  be  given  to  a  t'.'irti  pc  i  so.i,  or  cveu  to  tbc-  arbitrator  himself ; 
(CoHiA.  100.)  and  they  may  be  ijlven  other  persons  timn  tlie  parties 
themselves,  who  will  incur  the  forfeiture  if  the  panics  do  not  perform 
the  awanl.  The  submission  may  also  be  by  indenture,  with  mutual 
covenants  to  stand  to  the  award.    2  M'^d.  T3. 

It  is  usujI  in  iuticlcs  of  copaitnership.  to  insert  a  provision,  that 
:\11  disputes  between  the  partners  shall  be  referred  to  arbitration.  This 
l'.;-.s  so  r.ir  the  ciTect  of  a  submission,  that  one  of  the  parties  cannot 
sue  anoihtr  either  at  law  or  in  equity,  for  any  matter  witliin  the  terms 
or  meaninp;  of  the  proviso,  without  having  first  had  an  actual  re- 
ference, which  has  proved  inefTcctual.  or  a  proposal  by  the  plaintiff  to 
refer,  and  a  refusal  by  the  defendant.  See  2  Jttk.  583.  (569.)  2  Bnwnl. 
c.  335. 

All  the  cases  of  awards  reported  in  the  books  for  a  long  scries  of 
years,  appear  to  have  been  made  on  submissions,  by  the  act  of  the 
piuiics  only ;  but  when  mercantile  transactions  came  to  be  frequently 
the  subject  of  discussion  in  the  courts,  it  was  soon  found,  that  a  judge 
and  jui-j-  were  very  unlit  to  unravel  a  long  and  intricate  account ;  and 
it  therefore  became  a  practice,  in  caics  of  that  kind,  and  others, 
which  seemed  to  be  proper  f*-.  the  .same  tribunal,  to  refer  the  matters, 
by  consent  of  parties,  under  a  rule  of  nlii  jirius ;  whicli  was  after- 
wards made  a  rule  of  that  court,  out  of  wiiich  the  record  proceeded, 
and  performance  of  the  award  was  enforced  by  process  of  contempt. 
This  practice  does  not  appear  to  have  begun  before  the  reign  of  Charlvs 
11.  for  the  reports  of  that  period  show,  that  it  was  not  before  the  lat- 
ter end  of  that  reign,  that  the  courts  .^ranted  their  interference  with- 
out reluctance.  Their  utility,  however,  was  at  lenjjth  so  well  imdcr- 
stood,  that  by  stat.  9  and  10  /I'm.  III.  c.  Ij.  it  was  enacteil,  "  That 
ii  shall  and  may  be  lawful  to  and  for  all  traders  and  mercliauts,  and 
others,  dcsirii.ij  to  end  by  arbitration,  any  controversy,  suit  or  quan-el, 
for  wliich  there  is  no  other  remedy,  but  by  personal  action,  or  suit  in 
CMi'tv,  to  agree  that  thtir  aubmUsion  cf  tht-ir  suit  to  l/ir  aivard  or 
lU'.fhrftgr  of  any  /tcrson  cr  /icrsongy  should  be  made  a  yule  of  any  of  his 
.Maivsiy'it  courts  of  record ;  and  to  insert  such  their  agreement  in 
their  submission,  or  the  condition  of  t/ie  bond  or  ftrovtise  whereby 
ihev  bblij^c  themselves  respectively  ;  which  agreement  bein^  so  made 
and  inserted,  may,  on  jiroducing  an  afHdavit  thereof,  made  by  the  wit- 
nesses thereunto,  or  any  one  of  them,  in  the  court  of  which  the  same 
is  agrCL'd  to  be  ma  '  i  '-.  :  ml  on  reading  and  filing  the  said  affida- 
vit in  court,  be  •  J  in  such  court ;  and  a  rule  shall 
thereupon  be  niadi  '  urt,  that  the  parties  shall  submit  to, 
0!ul  fin,dly  be  coiiciixlcd  by  the  arbitration  or  timpirage,  which  shall 
be  made  concerning  them,  by  the  arbitrators  or  umpire,  pursuant  to 
such  submission  ;  and  in  case  of  disobedience  to  such  arbitrator  or 
umpirage,  the  party  neglecting  or  refusing  shall  be  subject  to  all  the 
penalties  of  contemning  a  rule  of  court."  On  this  statute,  and  awards 
made  in  consequence,  sec  I  Sira.  1,  2.  2  Stra.  1178.  10  Mod.  S32, 
333.  Barnes,  55.  58.  I  Sflit.  72.  Comyns,  114.  1  Ld.  liaym.  664. 
3  Jiasty  603. 

extent  of  the  subminsion  may  tw  variousi  according  to  the 
pleasure  of  the  parties  ;  it  may  be  of  one  particular  matter  only,  or  of 
many,  or  of  eveiy  subject  of  litigation  between  them. 

It  -is  proper  to  fix  a  time,  within  which  the  arbitrators  shall  pro- 
nounce their  award  :  but  where  the  submission  lin.its  no  time  for  the 
raak'uig  of  the  award,  that  shall  be  understood  to  be  witliin  convcnieul 
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lime  ;  and  if  in  such  a  case  the  party  rcrnicst  the  arbitrators  to  make 
an  award,  and  thi  y  do  not,  a  icvociition  ol"  the  atilliority  aCicrwards 
will  be  no  breach  of  the  siibnjission.    2  Krh.  10.  20. 

The  Kiibniission,  l)eitii!;  the  voluntary  agreement  of  the  parlies,  the 
■wortls  of  it  must  l)e  so  understood,  as  to  give  a  reasonable  construc- 
tion to  their  meaning,  rnd  to  make  \\K\r  inlrnlion  prevail  ;  and  where 
there  is  a  repugnancy  in  the  Avords  of  the  submission,  the  latter  part 
shall  be  rejected,  anil  the  former  stand.    Polili.  15,  16. 

It  has  been  said,  that  as  ail  authority  is  in  its  nature  revocable,  CTCn 
tliousjh  made  irrevocable,  therefore  a  submhdon  to  an  award  may  be 
rrx-tiki-'J  by  cither  of  tlie  parties  ;  such  at  least  was  the  di'icrniination 
under  the  old  law  as  reported  in  the  year-books,  and  ancient  report- 
ers; but  now  it  may  reasonably  be  supposed,  that  the  courts  would 
sustain  an  action  on  the  case,  for  countei  manding  the  authority  of  the 
ailjitrator.  A  case  is  reported  in  two  books,  one  being  evidently 
nolhing  more  than  a  loose  note  ;  1  Sid.  2tU.  the  other  report  is  at 
Icn^jth,  and  the  maimer  of  the  pleadinijs  dislinclly  ijiven  ;  the  breach 
being  assigned  in  a  discharge  by  the  defendant  of  the  arbitrators  from 
making  any  award  ;  and  the  judgment  of  the  court  without  much  hesi- 
tation in  favour  of  the  plaintiff.    2  Kvb.  10.  20.  24. 

This  applies  only,  however,  fo  the  case  of  an  erfirem  revocation  ; 
not  to  that  w  hich  must  necessarily  be  implied  by  construction  of  law 
from  anotlier  act  of  the  party.  Thus,  if  a  woman  while  sole,  submit 
to  arbitration,  and  marry  before  the  making  of  the  award,  or  before 
the  expiration  of  the  lime  for  making  it,  the  marriage  operates  as  a 
revocation.    U'-  Jonrs,  388.    3  /iffA.  9.  743. 

The  coun  have  no  aitlhority  by  9  and  10  IVm.  III.  c.  IS.  to  make 
a  parol  submission  to  an  award  a  rule  of  court.  jtnscH  v.  Jit  ans.  7 
T.  R.  1. 

The  court  will  not  presume  that  the  matters  in  difference  submitted 
to  arbitration,  arose  subsequcn'  to  the  indenture  of  assignment  and 
power  of  attorney  from  the  principals  to  the  plaintiff;  but  such  matter 
may  be  pleaded  by  way  of  defence  to  the  action.    /A.  517. 

It  is  not  nccessai'y  for  the  plaintiff,  in  setting  the  assignment  to  him 
from  his  principals,  (by  virtue  of  which  he  was  authorised  to  submit 
their  demands  to  arbitration,)  to  make  a  profert  of  the  saiue  in  his 
declaration.    7  T.  K.  .517. 

The  court  will  not  make  a  submission  to  an  award  a  rule  of  court, 
■where  part  of  the  matter  agreed  to  be  referred  has  been  made  the 
subject  of  an  inflicliTient ;  the  statute  9  and  10  11'm.  111.  r.  15.  for  re- 
gulating "  controversies,  suits,  or  quarrels,"  by  arbitration,  being 
confined  to  civil  disputes.     JValsm  v.  M'C'ullum.    tb.  520. 

Wliero  parties,  by  an  indorsement  in  general  tern)S  on  the  bonds  of 
submission  to  arbitration,  agree  that  the  time  for  making  an  award 
shall  be  enlarged,  such  agreement  virtually  includes  all  the  terms  of 
the  original  submission  to  which  it  has  reference ;  amongst  others, 
that  the  submission  for  such  enlarged  time  shall  be  made  a  rule  of 
tow'f^  and  consequently  the  paity  is  liable  to  an  attachment  for  non- 
performance of  an  award  made  within  such  enlarged  tinte  after  the 
Stat.  9  and  10  IVm.  111.  c.  13.    Evans  v.  Thomson.    5  EaHt,  189. 

II.  EvBKY  OKF.  who  is  Capable  of  making  a  disposition  of  his  pro- 
l)cny,  or  a  release  of  his  right,  may  make  a  submission  to  an  award  ; 
bui  no  one  can,  who  is  cither  under  a  natur.il  or  civil  capacity  of  con- 
tracting. Therefore  a  niarrurl  wmnat)  cannot  be  /la.-ni  to  a  submis- 
sion, whatever  may  be  the  subject  of  dispute,  whether  arising  before 
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or  after  her  marriage  ;  but  the  husband  may  submit  lor  himself  ani- 
his  wife.    Sfra.  351. 

On  the  principle  that  an  !7ifani  cannot  bind  himself  for  any  thing 
but  necessaries,  it  is  clear  he  cannot  be  paity  to  a  submission ;  whe- 
ther the  matter  in  dispute  be  an  injury  done  to  liini,  or  an  injury  done 
by  him  to  another;  but  a  guardian  may  submit  for  an  infant,  and  bind 
himself  that  he  shall  perform  the  awurd.  See  C'om6.  318.  Roberta  v. 
Jvrwbuld  1  which  established  this  prii>ciple,  in  contradiction  to  former 
determinations. 

An  executor  or  administrator  may  submit  a  matter  in  dispute  be- 
tween another  and  himself,  in  right  of  his  testator  and  intestate ;  but 
it  is  at  his  own  peril  ;  for  if  the  arbitrator  do  not  give  him  the  same 
measure  of  justice  as  he  would  be  entitled  to  at  law,  he  must  account 
for  the  deficiency  to  lliose  interested  in  the  cfTecls.  See  Dyer^  316.  b. 
a  17.  a.  Com.  Vis-  Mmin.  (1.  i.)  3  Leon.  53.dnd  Barry  v.  Ruth,  I 
Term  Refl.  691. 

So  the  asaitfiiees  of  a  baiikrufu  may  submit  to  arbitration  any  disputes, 
between  their  bankru])t  and  others,  provided  they  pmsue  the  direc- 
tions of  the  slat.  3  Qeo.  II.  c.  3CJ.  §  34.  on  the  construction  of  wluch, 
see  1  .Ilk.  91. 

Those  only  who  are  actually  parties  to  the  submission  shall  be  iouni 
hy  the  award.  For  the  case  of  partners  see  2  Mod.  228.  Of  copa- 
rishioncrs,  Aludy  v.  O&ant,  JJrt.  30. 

So,  in  general,  a  man  is  bound  by  an  award,  to  which  he  submit* 
for  another,  Msoji  v.  Senior,  2  A'ib.  707.  718.  And  sec  Bacon  v.  Dit- 
tany ;  tlie  case  of  an  attorney  submitting  for  liis  principal  without 
authority  from  him.  1  Ld.  Ravm.  246.  See  Ktid  on  jivxtrds,  p.  27. 
and  Cokvell  v.  Child,  1  Rcfi.  Ch.'\Oi.    1  Co.  Ch.  86. 

But  if  a  man  aat/iorise  another  on  his  behalf,  to  refer  a  dispute,  tll« 
.ward  is  binding  on  the  principal  alone.  JJyer,  216.  b.  217.  unless  the 
agent  b:r,ds  himself  for  the  performance  of  the  principal.  1  H^'ils.  28. 
58. 

When  there  are  several  claimants  on  one  side,  and  they  all  a^ree  to 
submit  to  arbitration,  and  nome  only  enter  into  a  bond  to  perform  the 
award,  the  award  shall  bind  the  rest.  Wood  et  al.  v.  Thompson  et  at. 
M.  24  Car.  B.  R.  Roll.  Mr.  tit.  .Miir.  F.  11. 

Where  there  are  two  on  one  side,  though  they  will  not  be  bound 
the  one  for  the  other,  yet  if  the  award  be  general,  that  they  shall  de 
one  entire  thing,  both  shall  be  bound  to  perfonnance  of  the  whole. 
Cro.  Car.  434. 

If  the  husband  and  wife  submit  to  arbitration  any  thing  in  right  of 
the  wife,  the  wife  shall,  after  the  death  of  the  husband,  be  bound  by 
the  award.    Lumley  v.  Hutton,  1  Roll.  Reft.  268,  269. 

An  award  creates  a  duty  which  sunivcs  to  executors  or  administra- 
tors J  they  shall  therefore  on  the  one  hand  be  compelled  to  the  per- 
formance, if  made  against  their  testator  or  intestate  ;  and  on  llie  otliei", 
may  take  advantage  of  it  if  made  in  his  favour.  2  yeni.  249.  1  Ld. 
Raym.  248. 

And  it  is  a  general  rule,  that  all  those  who  would  be  bound  by  an 
award  may  take  advantage  of  it. 

Generally  speaking,  a  submission  of  all  matters  icriMm  the  parties, 
w  hen  there  are  more  persons  than  one,  cither  on  one  or  both  sides,  is 
the  same  as  a  submission  of  all  matters  between  the  parties,  any  or  either 
if  Ihem.  Comyns,  328.  And  therefore  on  submission  by  jf.  and  B. 
on  the  one.  side,  and  C.  and  JJ.  on  the  other,  the  award  may  be  of 
matters  bfctween      and  C.  alone,  or  between  ./I.  a:>d  B.  together  with 
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C.  alone,  or  vicr  vrrsi ;  nnd  money  itiny  bo  awarded  to  be  ]):iid  at- 
cordii>gly.  'I'liis  ruin  hoH  Cvcr  may  be  controlk'd  by  tlie  woi'ik  of  tl>c 
Hubniission,  in  which  it  is  in  this  ciise  more  paj'liculai'ly  recniisite  to 
be  very  exact.  Sec  A'lid  on  J-,t>arda,  121.  8  Co.  98.  a,  JIartlr.  399. 
1  Vei  n.  2S9.    Comm.  547.    Hall.  Mr.  tit.  Jrbiir.  D.  5.  and  O.  8. 

in.  Though  the  courts  have  at  all  times  manifested  a  general  di.s- 
position  to  Rive  clFicacy  to  awards,  yet  there  arc  some  cases  in  which 
they  have  refused  them  their  protection  because  the  subjects  on  which 
they  were  made  were  not  the  proper  objects  of  sxizli  rr/t-rfncc. 

The  only  motive  which  can  influence  a  nun  to  refer  any  subject  of 
<lispule  to  the  decision  of  an  arbitrary  jndf^e,  is,  to  have  an  amica- 
ble and  easy  settlement  of  something  which  in  its  nature  is  iitiei-rliiiu. 
An  award  therefore  is  of  no  avail  when  made  of  debt  on  a  bo;id  for 
ihe  payment  of  a  simi  ceriain,  whether  it  be  single,  or  with  tlie  con 
dition  to  be  void  on  the  payment  of  a  less  sum  ;  nor  if  made  of  debl 
ior  arrears  of  rent  ascertained  by  a  lease  ;  nor  of  covenant  to  pay  a 
certain  snm  of  money  ;  Jiiake*s  case,  6  Co.  43,  44.  noi*  of  debt  on  the 
arrears  of  an  account,  as  formerly  taken  before  auditors  in  an  action 
of  account;  1  Lri>.  292.  nor  of  damages  recovered  by  a  juflgmenl  ; 
Goldnh.  91,  92.  for  in  all  these  cases  the  demand  is  ascertained.  But 
Hee  Lumlcij  v.  Hutton^  Roll.  Mr.  tit.  ./Irbitr.  B.  8.  and  Coxal  v.  f)bar/iy 
1  JCcb.  937.  as  it  seems  that  when  joined  with  other  demands  ol  an 
uncertain  nature,  those  which  are  certain  may  also  be  submitted ;  even 
in  the  case  of  a  verdict  and  judgment. 

But  in  general,  where  the  parly  complaining  could  recover  by  ac- 
tion only  uncertain  damages,  the  subject  of  complaint  may  be  the  ob- 
ject of  a  reference  to  arbitration  ;  as  any  demand  not  ascertained  by 
the  agreement  or  coi^tract  of  the  parties,  though  tlic  claimant  demand 
a  sum  certain ;  as  a  claim  of  5/.  for  different  expenses  in  Uic  service 
of  the  other  party.  Sower  v.  Bradjield,  Cro,  Eliz.  423.  So  an  action 
of  account  may  be  submitted  ;  for,  till  the  account  be  taken,  the  sum 
remains  unccitain.    Roll.  Abr.  tit.  Arbitr.  R.  4. 

It  is  said,  and  it  appears  justly,  that  all  kinds  of  personal  wrong, 
the  compensation  for  which  is  always  uncertain,  depending  on  the 
verdict  of  a  jury,  may  be  submitted  to  arbitration  ;  where  the  injury 
done  to  the  individual  is  not  considered,  by  tlie  policy  of  the  state,  as 
merged  in  the  public  crime,  which  latter  can  never  be  the  subject  ol 
arbitration. 

In  the  case  of  deeds,  when  no  certain  duty  accrues  by  the  deed 
alone,  but  the  demand  arises  from  a  wrong  or  default  subsequent,  to- 
gether with  the  deed,  as  in  the  case  of  a  bond  to  perform  covenants, 
or  covenant  to  repair  a  house,  there  tlie  demand  being  for  dtimtt^ea  for 
a  breach,  may  be  submitted  to  award,  liluke's  case,  6  Co.  43,  44.  CVo, 
Jac.  99.  However,  in  all  cases  where  the  demand  arises  on  a  deed, 
the  submission  ought  also  to  be  by  deed  ;  because  a  specialty  cannot 
be  answered  but  by  a  specialty,    l.umley  v.  Hutton.,  before  quoted. 

Much  doubt  and  uncertainty  seems  anciently  to  have  pre\ailed  on  a 
question,  "  How  far  a  dispute  concerning  land  could  be  referred  to  an 
arbitrator  ;  and  how  far,  on  an  actual  reference,  the  parties  were  bound 
by  his  award."  But  it  appears  that  the  real  difficulty  was  how  to  en- 
force an  award  made  on  a  reference  of  a  dispute  concerning  land  ;  for 
wlicnever  the  submission  was  by  bond,  it  was  almost  universally  held, 
that  the  party  who  did  not  perform  the  award  fnrfcited  the'  bond-. 
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The  present  nilc  of  law  thci-eforo  is,  that  "  Where  the  parties 
might  lit/  Ihtir  oti/ii  arf  liavo  tr,uisfcrrc<l  real  property,  or  exercised 
any  act  of  owncr.ship  with  respect  to  it,  tiicy  ni.iy  refer  .my  dispuic 
com-erniiii:;  it  to  the  decision  of  a  third  person,  who  may  order  the 
same  acta  to  be  done  wiiicli  the  parties  liieniselvcs  might  do  by  their 
own  agreement."  Knight  v.  BurtoTi,  6  Mod.  331.  Trutlae  v.  -iac- 
vxtrf,  C'lo.  Jiliz.  223.    Dmr,'\Si.  in  marg: 

As  real  property  cannot  be  transferred  by  tlic  parties  themselves 
witliout  deed,  wlicrever  lirat  makes  a  part  of  the  dispute,  tl\e  sub- 
mission  as  well  as  the  award,  [and  whatever  act  is,  by  the  award,  di- 
ret  icd  to  be  performed  by  llic  p.-uties,  as  to  real  property,]  must  also 
be  by  deed. 

IV.  Evr.nv  one  whom  the  law  supposes  free,  and  capable  of  judging, 
wiiate\  ,T  may  be  his  character  for  integrity  or  wisdom,  may  be  an 
urbilralir  or  nnipire  ;  because  be  is  appointed  by  the  choice  of 
the  parties  themselves,  and  it  is  their  folly  if  they  choose  an  improper 
person. 

Aniinfant  cannot  be  an  arbitrator ;  nor  a  married  woman ;  nor  a  man 
attainted  of  treason  or  IViunr.  But  an  unmarried  woman  may  be  an 
iirbitratrix.    Ducliess  of  Huffollc'.i  case,  8  Jidw.  IV.  1.  J3r.  37. 

It  is  a  general  rule  of  law.  foinided  on  the  first  principles  of  na- 
•.urat"  justice,  that  a  man  cannot  take  on  himself  to  be  jud.jc  in  his 
■  iuu  cause;  but  should  he  be  noniiuated  au  arbitrator,  by  or  with  tiie 
I  nnsenl  of  the  opposite  party,  the  objection  is  waived  ;  and  tnc  award 
^'lall  be  valid.  .Mail/irta  \:  Merlon,  Canib.  218.  4  Mad,  226.  Hunter 
\ .  JSennhon^  Nardr.  43. 

The  nomination  of  the  vmjiirr  is  either  made  by  the  parties  tliem- 
si-lves,  at  the  time  of  their  submission,  or  left  to  the  discretion  of  the 
arbitrators.  Where  two  arbitracors  (as  is  most  Iretjucntly  the  case) 
have  this  power,  ilie  law  provides  that  Uic  choice  siiall  be  fair  and 
imiwrtial,  and  that  it  shall  not  even  be  lelt  to  chance,  an  election  be- 
ing an  act  of  the  will  and  understanding.    2  Vem.  4S3. 

There  is  no  part  of  the  law  relative  to  awards  in  which  so  much 
micertainty  and  confusion  appear  in  the  repotted  cases,  as  on  this 
respecting;  the  umpire.  The  lime  when  the  power  of  the  arbitrators 
ceases,  and  that  of  ilie  umpire  begins;  the  lime  when  the  umpire 
may  be  nominated  ;  and  the  eiVect  of  iiis  nomination  have,  each  in  its 
tm-n,  proved  questions  of  sufficient  magnitude  to  exercise  and  <lis- 
iract  the  genius  of  llic  la«Ters.  The  time  limited  for  the  umpire 
to  make  his  umpirage,  has  sometimes  been  the  same  with  that  limit- 
ed lor  the  arljitraiors  to  make  their  award.  It  is  now  however  most 
usual,  and  certainly  more  correct,  to  /iruiong  the  time  beyond  that  pe- 
riod. 

In  this  case  of  a  prolongation  of  lime,  the  authority  of  tlie  arbi- 
trators is  determined,  and  that  of  the  umpire  immediately  begins  on 
the  exfiiraiion  t/f  the  lime  specified  to  be  allowed  to  the  arbitrators. 
Lurtiley  V.  Jluiton, 

The  point  on  which,  on  all  llic  forms  of  submission,  the  greatest 
difliculty  has  been  felt,  has  been  to  decide  whether  any  conduct  of  the 
arbitrators,  can  imihorise  the  umpire  to  make  his  umpirage  before 
ilie  expiration  of  the  time  limited  lor  making  their  award. 

On  this  head  tlie  following  seenis  to  be  undeniably  ihe  clearest  and 

ost  accurate  opinion.  If  the  arbitrators  do  in  fact  make  an  award 
w  ithin  the  time  allowed  to  tlicm,  that  shall  be  considered  as  the  real 
award  ;  if  they  make  iione,  then  the  umpirage  shall  take  place  j  and 
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there  is  here  no  confusion  as  in  the  concurrence  of  anthority  with  re- 
spect to  the  lime.  The  «nipii-c  lias  no  concurrence  ahsoluldy,  but 
only  coiulitioiially,  if  the  arljilrators  nnike  no  awiird  within  their  time. 
This  applies  eijuully  to  llie  case  where  the  umpire  is  confined  to  lite 
s:unc  lime  with  the  arbitrators,  and  to  that  wlu  rc  a  further  time  is 
given  to  him.  CV/rMr  v.  Diirr,  Sir  'J'.  Jonr.i,  168.  Sec  also  Godb.  241, 
1  if i>.  17  4.  285.  I  Ld.  Kaym.  671.  12  Afail.  512.  /.i/ftii.  541.  544. 
Cro.  Car.  2C.;.    1  Ahi/.'27-i.    Sir  7'.  Kiwm.205.    I  AV/«-.  71. 

It  is  now  finally  determined  that  the  arhiiratoi-s  may  nominate  an 
umpire  beforr  they  proceed  to  consider  the  subject  referred  to  them  ; 
and  that  this  is  so  far  from  putting  an  end  to  their  aiilliority,  that  it  is 
the  fdircst  way  of  choosing  an  umpire.  2  Tt-rm  Uffu  645.  And  it  \% 
in  f.kct  not  unusual  for  the  parties  to  make  it  a  condition  in  the  submis- 
sion that  the  umpire  sluM  be  chosen  by  the  arbitrators,  before  ihey 
do  any  other  act.  They  may  also,  when  a  further  day  is  given  to  the 
Umpire,  and  the  choice  ieft  to  ihcm  in  general  terms,  choose  him  a,t 
ar.y  time  afirr  the  expiration  of  their  own  lime,  provided  it  be  before 
the  time  limited  for /jf'm.    3  AVA.  387.    /*'rcnn,  S78.    2  Mod,  169. 

From  the  opinion  tliat  the  arbitrators  having  cnce  ekcicd  an  umpire 
had  executed  llieir  authority,  it  has  been  thought  to  follow  as  a  ne- 
cessary consequence,  that  if  tiiey  elected  one  who  refused  to  under- 
t.die  thdjusiness  they  could  not  elect  another.  This  opinion  has  been 
supported  by  two  chief  justices,  but  overruled  (surely  with  propriety) 
by  (li  ic'  iiii:.aiiuns  of  the  court.  3  Lev.  263.  2  Vent.  1 13.  Palm. 
2li9.    2  iaum/.  129.     1  SalH.  70.     I  Ld.  Haiiiii.  222.     12  Afad.  120. 

When  the  person  to  whom  the  parties  have  agreed  to  refer  the 
matters  in  dispute  between  them  has  consented  to  undertake  the  of- 
fice, he  ought  to  appoint  a  time  and  place  for  examining  the  matter, 
and  to  give  notice  of  such  ajiiioinlmcni  to  the  p.nties  or  to  their  at- 
torneys ;  if  tlic  snbmi&iion  be  liy  rule  of  rclVrt  nee  at  ni^i  /iriua.,  the 
witnesses  shovild  be  sv.ovn  at  the  bar  ol  the  court,  or  afterw^ards  (if 
neglected)  before  a  judge. 

'riic  parties  must  attend  the  arbitrators,  according  to  the  appoint* 
nicnt,  cither  in  person  or  by  attorney,  with  their  witnesses  and  docu- 
ments. The  arbitrators  may  also,  if  they  think  proper,  examine  the 
parties  themselves,  and  call  for  any  other  information. 

AVhere  a  time  is  limited  for  niuking  the  award,  it  cannot  be  made 
after  that  time,  unless  it  be  prolonged.  When  the  submission  is  by 
the  mere  act  of  the  parties,  that  prolongation  may  be  made  by 
their  mutual  consent  j  otherwise  a  rnie  of  court  is  necessary  for  the 
purpose. 

The  law  has  secured  each  of  the  parties  against  the  voluntary  /iro- 
trdstiuation  of  the  other,  by  permitliiig  the  arbitrator  on  due  notice 
given  to  proceed  without  his  attendance.  IValtcr  v.  AVn?,  9  Mad.  53. 
i  /.'(r.  jlbr.  92.  c.  3.  or  the  willing  party  must  press  his  opponent  by 
rule  of  court  to  attend  the  arbitrator,  who  on  failure  may  make  his 
award  without  such  attendance.  Hetky  v.  Hetleij,  in  Hcac.  Mich. 
I  789. 

It  has  been  formerly  held  that  an  um/iirc  cannot  proceed  on  the  re- 
port  of  the  arbitrators,  but  must  hear  th()  whole  matter  anew  ;  but 
there  seems  to  be  no  good  reason  why  tl-.e  umpire,  if  he  think  pro- 
per, may  not  take  those  points  on  m/iic/i  the  arbitrators  agree  to  be  as 
they  report  them.  The  nature  of  his  duty  is  only  to  make  a  final  de- 
termination on  the  whole  subject  of  dispute,  where  the  arbitrators 
cannot  do  it,  and  by  adopting  their  opinions  as  far  as  they  agree,  and 
incorporating  it  with  his  own  on  the  other  points,  he  ciTcclually  makes 
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that  final  dctcrminati<^o.  And  in  tl  is  manner  umpires  do  usually  acL 
Ami  they  arc  jiisiirK<i  in  so  di.ing  unless  rnjuesicd  lo  re-examine  the 
witnesses.    4  Tn-m  Hi/i.  SSy. 

Though  the  words  in  the  submission  which  regulate  the  apiioinl- 
ment  of  an  umpire,  be  not  perfectly  correct  ;  but  might  from  the 
grammatical  order  seem  to  imply  that  the  arbiiratora  and  the  iiir.f)ire 
should  alt  join  Kigetlicr  in  making  an  award,  yet  an  award  made  by 
the  arbitrators  without  the  participation  of  the  umpire,  will  be  con- 
sidered as  satisfying  the  terms  of  the  submission.  Koll.  .lltr.  tit. 
.4rtiiir.  /I.  6.  And  on  the  other  hand,  an  umpirage  made  by  the  um- 
pire jomtly  with  the  arbitrators  is  good  ;  their  approbation,  shown  by 
j<jiniiig  with  him,  being  mere  stirplusagc,  does  not  render  the  instru- 
ment purporting  to  he  his  umpirage  in  any  degree  less  llic  act  of  hit 
jiid);meiit.    Suul.  by  v.  Jioiiff.^oK,  2  Jilack.  463. 

Unless  it  be  expressly  provided  in  the  submission,  that  a  /cs?  riam- 
icr  liiait  all  the  albitrators  named  may  make  the  award,  the  concur- 
rence of  all  is  necessary ;  and  where  sucli  a  proviso  is  made,  all  must 
be  present,  unless  those  who  do  not  attend  had  proper  and  sufficient 
notice,  ^»d  are  wilfully  absent.    Jiayjic&t  57. 

As  lo  the  necessity  iniiioscd  on  tlic  arbitrators  or  umpire  of  giving 
■nniict'  tlieir  award,  tlie  following  are  the  clearest  determinations. 
If  the  award  be  made  before  the  day  limited  in  the  submission,  the 
parties  shall  not  be  bound  by  any  thing  awarded  to  be  done  before 
thai  day,  unless  they  have  notice  ;  but  they  must  lake  notice  at  their 
peril  of  any  thing  ordered  at  tiie  day.  8  Kd-a.  W.  1.  Br.  37.  KietiiK 
1/5.    Sec  Cro.  ICUz.  97.    Cru.  Car.' 132,  133. 

It  has  long  been  the  practice  to  guard  against  the  consequences  of 
the  want  of  notice,  by  inserting  a  pro\iso  in  the  condition  of  the  arbi- 
tration-bond not  only  that  the  award  shall  be  made,  but  that  it  shall  he 
drlivrrt-d  to  the  parlies  by  a  certain  day  ;  and  then  the  bond  will  not 
be  lorfeiied  by  non-performance,  unless  the  party  not  performing  had 
notice  ;  and  the  award  ought  to  be  delivered  to  all  the  persons  who 
are  parlies  on  cilhcr  siile.  JJungale's  case,  5  Co.  103.  Cro.  £liz.  883. 
il//;.  C42.  J 

The  object  of  every  reference  is  a  ^nal  and  ccrtsiin  tteterminaiion 
of  the  controversies  referred.  A  reservation  of  any  point  for  the  fu- 
ture di-eision  of  the  arbitrator,  or  of  a  power  to  alter  the  award,  is  in- 
consistent with  that  object ;  and  therefore  it  is  established  as  a  gene- 
ral rule  that  such  a  reservation  is  void  :  but  the  reservation  of  a  mere 
ministerial  uet,  as  the  measuring  of  laud,  the  calculation  of  interest  at 
a  rate  settled,  £cc.  docs  not  vitiate  ti  c  award.  12  Mod.  139.  2  Boll. 
/ic/i.  18!i.21.|,  215.  jPato.  no.  146.  Cro.  Jac.  315.  Hob.2\Z.  Lutta. 
530.    llurdr.  43. 

The  subniission  to  the  decision  of  an  individtial,  arises  from  the 
coiifidi  uce  which  the  parlies  repose  in  his  iiiiegruy  and  skill ;  and  is 
merely  personal  lo  him  ;  it  is  tlicrefore  inconsisieul  that  the  arbitra- 
tors or  umpire  should  di  l'gate  any  pari  of  iheir  authority  to  anoiher  : 
and  such  delegation  is  absolutely  void.  But  it  was  settled  in  the  case 
of  J.ingood  V.  J^.ade,  2  .dtlc.  SO',.  (o\5.)  tliat  arbitrators  where  they 
award  the  siiistariec  of  things  to  be  done,  n>ay  refer  it  lo  another  to 
settle  tiie  manner  in  which  it  shall  be  put  in  execution. 

Since  the  introduction  of  references  at  nisi  /triu-i,  there  can  be  no 
question,  bul  the  arbitrator  has  a  jurisdiction  over  the  cost.i  of  the  ac- 
tion, as  well  as  over  the  subject  of  the  action  itself;  imless  some  parr 
ticular  provLsion  is  made  to  the  conirarj-  by  the  form  of  the  submis- 
aoB.    Instead  of  ascertaining  the  costs,  the  arbitrator  may  rcfej  jilimj 
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n>  be  taxed  by  the  proper  olTiccr  of  the  court,  but  to  no  one  else.  3 
vt/M-.  504.  (.119).  IfliM.rS.  6  .l/jrf.  195.  Hiiriii:'.  la  I.  Kiinifs,  56. 
58.  1  bid.  358.  .SVro.  737.  10.15.  Cow.  330.  When  it  is  agreed 
tliat  cii.sts  shall  uWde  the  event,  it  means  the  legal  event.  See  3  Term 
Kc/i.  I3y.  And  also  as  to  awarJini;  r\r  i  r..".  ihr  arbitra!ion,1  Ti-fni 
Rc/i.  613.    And  ilic  arbitrators  i  !  ':,.iir.gc3  to  either  party, 

though  in  point  of  law  thrrc  was  i.  action.    2  Vent.UZ.  If 

the  arbitrator  takes  no  notice  of  the  i;uhEs.  oiii  awards  mutual  releases, 
it  shall  be  presumed  to  be  meant  tliat  each  party  shall  pay  his  o\ni 
costs.    See  Kijil,  143. 

V.  Evr.RY  Aw.*nD  should  be  consistent  with'the  terms  of  the  sub- 
mission i  the  w  hole  iiutUortty  of  the  arbitrators  being  derived  from 
tiicnce.  Therefore, 

1.  Tlu-  award  must  not  extend  to  (iny  matter  not  mmprrhcnded  va. 
the  submission  :  thus  if  the  submission  be  confined  to  a  Imrlicular 
subject  of  dispute,  while  there  a:-  -  ■  'Iiings  in  controversy  be- 

tween the  parties,  an  award  which  <  uiy  of  these  other  things 

is  void  as  far  as  it  respects  them.  '  '. 

If  two  submit  to  the  award  of  '.i  Llard  person  all  drnianria  between 
tliem,  without  more  ;  the  word  drmmuli,  implies  all  matters  between 
them  concerning  the  l.mds  of  botli  parties  which  arc  the  subjects  of 
vari.mce.    1  Ld.  Ratjm.  115.    Kciliv.  99. 

If  the  submission  l)e,  "  of  all  causes  of  action,  suits,  debts  reckon- 
ings, accounts,  sums  of  money,  claims  and  demands,"  an  award, 
"  to  release  all  bonds,  specialties,  judgm^'.nts,  executions  and  ex- 
tents," is  within  the  submission  ;  for,  as  all  dcbin  are  submitted,  of 
com'se  a  release  may  be  awarded  of  the  secicriiiea  for  them.  2  Saund. 
190. 

Where  the  submission  is,  "  of  all  debts,  trespasses  and  injuries," 
an  award  "  to  release  ail  actions,  debts,  duties  and  demands,"  docs 
not  exceed  the  submission;  the  word  itijuries  comprehending  de- 
mands.   3  Bittst.  312. 

The  rule  however  is  not  so  strictly  interpreted  as  to  extend  to 
every  thing  Uttratly  beyond  the  stibmission  ;  if  the  award  be  of  any 
thing  depending  on  the  principal,  it  is  good.  Roll.  ji6r.  B.  2.  C.  4, 
5,  6. 

Thus  if  the  submission  be  of  all  trespasses,  and  the  award  be,"  that 
one  shall  pay  to  the  other  lOi.  and  that  he  shall  ejUer  into  a  bond  for 
the  sum ;"  th's  is  good,  because  it  only  renders  the  award  more  ef- 
fectual.   ICi/d,  96. 

In  like  manner  if  it  can  reasonably  be  presumed  that  nothing 
is  in  reality  awarded  beyond  the  submission,  it  has  in  general  been 
supported.  10  Co.  131,  132.  Jenlt.  261.  Koll.Mr.^l.  See  6  jV/orf. 
232. 

On  the  submission  of  a  fmrticular  difference  when  there  are  otliep 
matters  in  controversy,  though  an  awarti  of  a  gencntl  re/case  is  void  ; 
yet  the  proof  of  such  other  disputes,  existing  is  thrown  on  the  i)arty 
objecting.  2  il/orf.  309.  1  5(d.  154.  Hdc- Hob.  190.  (See  yios/,  divi- 
sion 3.  of  this  head.) 

If  in  a  similar  case  the  arbitrators  award  "  that  all  suits  shall 
cease,"  this  shall  be  confined  to  suits  relating  to  the  subject  of  the 
submission,  and  void  only  for  the  residue.  I  Jio/l.  Hcfi.  362.  2  JiM 
Rr/i.  192.    Cn.  Jac.  663. 

On  a  dispute  between  a  parson  and  one  of  his  parishioners,  whether 
the  tithes  alioyld  be  paid  in  Kind  or  not;  the,  arbitrator  awai'Jpd  th^t,, 
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the  parson  sliovild  have  11.  for  llie  tithes  lUie  before  the  submission,  and 
that  ihc  purishioncr  sliould  pay  4/.  annually  for  the /(/'nrr  tithes.  This 
v.  as  lu  ll]  lo  be  a  good  award,  becauie  the  submission  comprehended  a 
Cjucblioii  I  oncerning  the  future  riglils.  Koll.  .irbiir.  D.  S.  But  an  award 
made  on  the  23tl  of  June,  ordering  so  much  rent  to  be  paid,  which  by 
the  award  itself  appeal  ed  not  lo  be  due  till  the  24tli,  was  held  bad. 
10  M'jd.  204. 

Ifp;;rtncrs  refer  all  matters  in  difference  between  them,  the  arbi- 
trators may  dissolve  the  partnership.    1  Jllact.  Kc/i.  475. 

Where  the  submission  is  by  reference  at  nisi /irius,  the  order  in 
which  the  words  arc  placed  in  the  rule  of  reference,  gives  no  male- 
rial  distinction  w  ith  respect  to  the  power  of  the  arbitrator.  If  the  re- 
ference be  "  of  all  mallcr-i  in  dispute  in  ihe  cause  between  the  parlies," 
the  power  of  the  arbitrator  is  confined  solely  to  the  matters  in  dis- 
pute in  that  suit.  If  it  be  "  of  all  matters  in  diftercnce  between  the 
parties  in  the  suit,"  his  power  is  not  confined  to  the  subject  of  that 
particular  cause,  but  extends  to  evrry  matter  in  dispute  between  them. 
2  Black.  1118.    2  Term  Rr/i.  6.t4,  645.    3  Trnn  He/i.  636. 

As  an  award  of  a  thing  out  oftfie  submission  cannot  be  enforced  by 
an  action  at  law,  so  ncitlter  shall  a  man  by  such  an  award  be  preclu- 
ded from  claiming  his  right  in  equity.    J'iric/i.  Krji.  141. 

2.  The  award  should  not  cxlrmt  lo  any  who  is  a  slrargcr  (that  is, 
not  a  party)  to  llie  submission.  Thtisif  two  submit  to  arbitration  con- 
cerning the  title  to  certain  lands,  and  the  arbitrators  award  that  all 
controversies  toucltir.!^  the  land  shall  cease  :  and  that  one  of  the  par- 
ties, /lis  ivifr  ami  son,  his  heir  a/itiurfni,  by  his  procurement  shall  make 
to  the  other  such  assurance  of  the  land  as  the  other  shall  require, 
this  is  void  ;  because  the  wife  and  son  arc  strangers  to  the  submission. 
lioll.  .f/rbitr.jS.  9.  and  see  Sumon's  case,  5  Jii/i.  77.  b. 

Lord  Cote  (10  Jiefi.  131.  b.)  says,  that  an  award  is  void,  which  di- 
rects money  to  be  paid  by  one  of  the  parties  lo  a  third  person  not  in- 
cluded in  the  submission ;  but  this  must  be  understood  lo  hold  good 
only  when  such  payment  can  br  of  no  b-n'-Jit  to  the  other  party  ;  for 
an  award  that  one  of  tlie  parties  siiall  pay  so  much  to  the  creditor  of 
the  other,  in  discharge  of  a  debt,  is  tuiquestionably  good.  1  Ld.  liaym. 
123.    Roll.  .Irbitr.  E.  6.  F.  8. 

And  in  general  a  distinction  is  taken  between  the  case  of  an  act 
awarded  to  be  done  bi/  a  stranger,  and  that  of  an  act  awarded  to  be 
done  10  him,  by  a  party  to  the  suljmission :  in  the  latter  case  the 
award  is  said  to  be  good;  and  if  the  stranger  will  not  accept  the  money 
awarded  to  be  paid  to  him,  the  parly's  obligation  is  saved.    3  I. eon.  63. 

So  where  a  stranger  is  only  an  imirumcai  to  tlie  iicii'onnance  of 
the  award,  no  obj^-ciion  shall  be  allowed  on  that  account:  as  if  it  be, 
that  one  of  the  parties  shall  surrender  his  copyhold  into  the  hands  of 
two  tenants  of  the  mansion  who  shall  pi-csent  the  surrender ;  this 
award  is  good.  Roll.  ./Irbitr.  £.  7,  B.  1  Kcb.  569.  and  see  division 
1.  of  this  head. 

If  the  ]x-rsor.s  comprehended  in  the  award  were  in  contem/ilation  of 
the  submission,  though  they  were  not  directly  parties  to  it,  yet  lite 
award  is  good.  Lufu:  530.  571.  1  Mar.  78.  Contyns,  183.  Roll. 
.Irhitr.  B.  18. 

An  award  shall  not  affect  the  rights  of  persons  not  parties  to  the  sub- 
mission.   Finch.  180.  184.  and  see  Id.  141. 

3.  The  award  ought  not  to  be  of  /lari  only  of  the  things  submitted. 
This  however  must  be  understood  with  a  considerable  degree  of  limita- 
tion ;  for  tiiough  the  words  of  llie  submission  be  more  comprehensive 
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than  those  of  llie  award,  yet  if  it  do  not  appear  that  any  Ihintj  else  wa» 
in  dispute  between  the  parties,  bebidc  wh.il  i«  coniprehendtd  in  the 
award,  it  will  be  good.    8  Co.  98.    J<a//.  Mr.  I,.  5. 

If  a  submission  be  "  of  all  the  premises  or  of  any  pari  of  tlirnt," 
in  this  case  the  arbitrator  may  undoubtedly  make  an  award  of  pnrl  only. 
Uoll.  jlrbitr.  L.  6. 

If  an  award  be  made  of  all  matters  except  a  bond,  and  of  this  it  he 
a^varded  that  it  shall  stand,  the  award  is  j;<>od  ;  lur  it  shall  be  presu- 
med there  was  no  cause  to  discharge  the  bond.  Cro.  Jac.  277.  400. 
^riilg:  91. 

If  arl)ilrators  award  for  one  thing,  and  say  that  thnj  mil  not  meddle 
Willi  Ihrrrst,  all  is  void  ;  Ix^cause  they  have  not  pursued  their  authori- 
ty.   Cro.  Eli-.  is».    Sec  fluer,  216,  2ir. 

Where  a  submission  is  of  certain  matters  specifically  named,  with  ft 
provisional  clause  so  that  the  award  be  made  of  and  u/ion  the  fire- 
miacs"  tlie  arbitrator  ouijht  to  make  his  award  of  all,  otherwise  it  will 
be  void.    8  Co.  98.    Goldxh.  125.    Holl.  ./irbiir.  L.  9. 

But  where  the  submission  is  jreneral  of  all  mattcru  in  difference  be- 
tween the  parties  ;  though  there  should  happen  to  be  many  subjects 
of  controversy  between  them,  if  only  one  be  iignijied  to  the  arbitrator, 
he  may  make  his  award  of  that :  he  is,  in  the  languag-e  of  Ld.  Coke.,  in 
the  place  of  a  judge,  and  his  office  is  to  determine  according  to  what  is 
alleged  and  proved.  It  is  the  business  of  the  parties  grieved,  who 
know  their  own  particular  grievances,  to  signify  their  causes  of  con- 
troversy to  the  arbitrator ;  for  he  is  a  stranger,  and  cannot  know  any 
thing  of  their  disputes  but  what  is  laid  before  him.  8  Co.  98.  b.  I 
Brownl.  63.    2  Bromil.  309. 

In  the  case  of  such  a  general  submission,  if  an  award  concerning  on6 
thing  only  be  made,  it  shall  be  presumed  (till  the  contrary  be  showti 
by  the  party  objecting)  that  nothing  else  was  referred.  Cro.  Jac.  200. 
355.  1  Burr.  274.  et  set;.  But  the  arbitrators  ought  to  decide  on  all 
matters  laid  before  t/teniy  or  they  cannot  do  cotnplele  justice.  Atul  it 
is  said,  that  on  a  referesice  by  rule  of  a  court  of  equity,  the  award  ought 
to  comprehend  all  the  matters  referred.    1  C.  C.  ST.  186. 

It  is  however  no  valid  objection  to  an  award  that  the  arbitrator  had 
notice  of  a  certain  demand,  and  that  he  made  no  award  of  that,  if  in 
other  respects  the  award  be  good  ;  as,  though  the  sum  in  question  may 
not  be  mentioned  in  the  award,  the  arbitrator  may  have  shown  his  opi- 
nion that  the  demand  was  unfounded;  as,  by  ordering  general  releases, 
ice.  See  I  Sound.  32. 

An  award  of  one  particular  thing  for  the  ending  of  a  hundred  mat- 
ters in  difference  is  suflicient,  provided  it  concludes  to  them  tdl.  I  Ket. 
738.   I  Lev.  132,  133. 

4.  If  an  award  be  to  do  any  thing  which  is  against  lav),  it  is  void, 
and  the  parties  are  not  bour.d  to  perform  it.  Roll.  Jrbiir.  G.  1  Sid. 
12.  3  Vmi.  343.  So  also  is  an  award  of  a  thing  nhich  is  nol  physi- 
cally or  morally  /losaiile,  or  in  lite  power  of  the  party  to  perforn) ;  as 
that  he  shall  deliver  lip  a  <leed  which  is  in  the  custody  or  power  of  * 
person  over  whom  he  has  no  control.  12  Mod.  583.  and  sec  Roll.  til. 
Arbifr.  And  an  award  that  the  defendant  shall  be  bound  with  sureties 
such  as  the  pUiii.lift' sh.dl  approve,  is  void;  for  it  may  be  impossible  to 
force  the  approbation  of  the  plaiutift".  3  Mod.  272,  273.  But  in  this  case 
the  party  should  enter  into  a  bond  himself  and  tender  it  to  the 
plaintiff. 

Where  an  award  is  that  one  of  the  parlies  shall  procure  a  stranger 
to  do  a  tiling,  Uicrc  is  a  disUnction  Uken  between  the  case  where  he  has 
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no  power  over  liie  slrangcr,  lo  compel  him,  and  where  he  //«.»  power 
either  by  llie  common  low  or  by  l>ill  in  ccpiily.  1"  llie  I>)i  inerca5e,  the 
award  is  void  for  so  much  as  concerns  the  stranger.  In  the  latter  it 
is  good.  Hull.  MUr.F.  I.  248. n.  II.  March.  18.  1  Mod.  9.  (Sec 
anir,  <livision  2.) 

Neither  must  an  award  be  to  do  a  thing  unreasonahle  ;  nor  by  the 
performance  of  which  the  party  a«ar<led  to  do  tlic  acts  may  subject 
himself  to  an  action  from  another.  Kolt.  .Irbitr.  E.  2,  3.  F.  10.  2  huht. 
39.    IAV4.  92.    \  Hull.  Kelt.  6.    Cro.  Car.216.    3  irr.  153. 

What  shall  or  shall  not  ba  unreasonable,  is  however  matter  of  con- 
struction in  which  the  cases  diflcr  considerably.  See  Roll.  Jlrbtir.  B.  12. 
J.  4.  5.    2  Mod.  304. 

An  award  must  not  be  of  a  thing  which  is  merely  nugatory,  without 
any  advantage  to  the  parties.  Roll.  .4rl>iir.  }.  10.  15.  And  if  a  man  and 
a  woman  submit  to  arbitration,  and  it  be  awarded  that  they  shall  inter- 
marry, this  is  said  not  to  be  binding  (Jd.  ii.)  for  one  reason  among 
others,  that  it  cannot  be  presumed  to  be  advantageous  to  them.  Mu- 
tual releases  arc  advantageous, and  therefore  an  award  of  them  is  good. 

/■>£'«».  51. 

5.  The  award  must  be  ccriain  and  fi/mt.  As  the  intention  of  the 
parties  in  submitting  their  disputes  to  arbitration,  is  to  have  something 
ascertained,  which  was  uncertain  before,  it  is  a  positive  rule  that  the 
award  ought  lo  be  so  plainly  exprest,  that  the  parties  may  certainly 
know  what  it  is  they  are  ordered  to  do.    5  Co.  77.  b.    78.  a. 

On  the  construction  of  certainty  and  uncertainty,  the  cases  are  mul- 
tifarious ;  and  it  may  be  observed,  that  they  principally  depend  on 
such  circumstances  as  are  peculiar  lo  each  case,  and  very  seldom  form 
any  general  precedent.  The  rule  therefore  serves  belter  to  regulate 
the  conduct  of  arbitrators,  than  the  nimierous  txcejiiions  :  as  it  is  the 
interest  of  the  party  against  whom  the  award  is  made  to  be  ingenious 
in  finding  out  objections,  an  award  cannot  be  loo  particular  or  precise 
in  laying  down  what  is  to  be  done  by  the  parlies,  and  the  maimer^  time 
and  Idacr  of  their  doing  it.  Thougli  the  two  latter  have  been  deemed 
immaterial,  {■'ilra.  905.)  yet  it  is  safest  to  specify  them. 

Awards  arc  now  so  liberally  construed,  that  trifling  objections  arc  not 
suffered  to  prevail  against  the  manifest  intent  of  the  parlies.  Sec  I 
J3urr.  277.  and  /losr,  division  6.  In  favour  of  the  equitable  jurisdiction 
of  the  arbitrators,  if  that,  to  which  the  objection  of  uncertainly  is 
made,  can  be  usccrtained  either  by  the  context  of  the  award,  or  from 
the  nature  of,  and  circumsiances  attendant  on,  the  thing  awarded,  or  by 
a  niar.ifest  reference  to  soniethijig  coimected  with  it,  the  objection  shall 
aot  prev;ul.  See  2  Ld.  Raijm.  1076.  \2  2\fod.  585.  I.utw.  545.  Stra. 
"03.  Where  there  is  no  dale  to  the  award,  it  shall  be  taken  as  dated 
from  the  ilay  of  the  delivery,  which  may  be  ascertained  by  averment; 
and  all  other  micertainties  may  be  helped  by  proper  averments  in 
pleading.  1  Ld.  iioyni.  24(3.  612.  Cro.  Jiliz.  676.  Sty.  28.  2  Saund. 
■J92. 

As  an  award  must  be  certain,  so  also  must  it  be  fval  at  the  time 
of  making  il ;  (see  I  5Vi/.  59.  Lutu:  5 1 .  Comb.  456.)  in  order  to  prevent 
any  future  litigation  on  the  subject  of  the  submission. 

On  this  prini  iple,  an  award  that  each  party  shall  be  ?ioiuuiled  in  the 
«ction  which  he  hits  brought  againsl  the  other,  is  not  good  ;  because 
(among  other  reasons)  a  nonsuit  does  not  bar  them  from  bringing  a 
new  action  :  but  an  award  that  a  party  shall  discontinue  his  action,  or 
enter  a  rcrraiil,  U  goud.    2  Godi.  276.    Kolt.  Arbitr.  F.  7. 
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An  award,  that  all  suits  shall  cease — or,  that  a  bill  in  chancery  shall 
he  dismissed — or.  lluit  a  i);trty  shall  not  commence  or  prosecute  a  suit — 
is  final ;  for  it  shall  be  taken  to  mean,  that  the  <libi  and  aclioti  shall 
erase  fvr  ever  ;  that  alone  being  a  substantial  pei  lormaucc  ol'the  un  aid. 
6  Mad.  33.  232.  2  I,d.  Kaym.  961.  96.1.  1  iSalk.  "4,  7i.  Kolt.  jlrluir.  O.  7. 
But  see  2  Sera.  \02i. 

Lasitu,  The  award  must  be  mutual ;  not  giving  an  advantage  to  one 
parly  without  an  equivalent  to  the  other. 

The  principal  re(|uisite,  however,  to  form  that  mutuality,  about  which 
so  much  is  said  in  all  the  cases  usually  classed  under  this  rule,  is 
nothing  more  than  that  the  thing  awarded  to  be  ilonc  should  be  a  final 
discharge  and  sn'i>/"ar(w«  of  all  debts  and  claims  by  the  party  in  whose 
favour  the  award  is  made,  against  the  other,  for  the  matters  submitted  ; 
and  therefore  the  present  rnlc  amoiuits  to  nothing  more  than  a  dif- 
ferent form  of  expression  of  that  which  requires  that  an  award  should 
be  final.  See  Comb.  439.  1  Ld.  Kaym.  246.  Cro.  Eliz.  904.  Comjnt, 
328. 

6.  The  rules  whicli  at  i)rescnt  p;overn  Ihr  ror,^frurf:07i  of  awards  arct 
that  they  shall  be  iniei-pi'etod,  as  deeds,  accordini!;  to  the  intention  of 
the  arbitrators.  That  tliey  shall  not  be  taken  strictly,  but  liberally,  ac- 
cording to  the  intent  of  the  parlies  submitting,  and  according  to  the 
power  given  to  the  arbitrators.  1  J!::rr.  277.  3  .-Jri-.  50-1.  (519.)  That 
all  acihns  nienliuiicd  in  the  av.ard  sh.dl  be  coiislriu-d  to  mean,  all 
actions  over  wliich  the  arbitrators  have  powi-  r  by  Uic  submission.  That 
if  there  be  any  contradirlion  in  ihe  words  ci' .iii  au  ai  il,  so  that  the  f)nc 
part  cannot  stanti  consistently  will)  the  oihtf,  the  I'lisi  p.irl  sir.il!  stand  / 
and  the  latter  be  rejected  ;  but  tiiat  il"  the  KkiLer  lie  o\)\\  an  explanation 
of  the  former,  both  parts  shall  stand.  I'alni.  loH.  3  J-luhl.  65,  67.  And 
that  where  the  words  of  an  award  have  any  ambiguity  in  them,  they  are 
always  to  be  construed  in  such  a  manner  as  to  give  effect  to  the  award, 
6  Mod.  35. 

Much  unnecessary  difTiculty  occurs  in  all  the  old  reports  on  the  con- 
struction that  (;us;l.t  to  be  piu  on  the  aw  ard  of  a  rt  lease  ;  but  ir  is  clear- 
ly settled,  tlial  an  av.ard  of  releases  u/i  to  llie  time  of  mnkijii;  the  aioard^ 
is  not  altogether  void  ;  but  that  it  shall  he  construeil  sous  to  support 
the  award  ;  and  that  for  two  reasons;  1st.  'I'hat  it  shall  be  pi-esumed  that 
no  dinVrci.ri'  h.ts  .uisen  since  the  time  of  the  submission,  unless  it  be 
specially  shown  iliat  there  has:  2d.  That  a  rcle;ise  to  ihe  time  of  the 
sudinisshtt  h  a  good  performance  of  an  award,  (jrdering  a  release  to  the 
time  oCthc  anvaril ;  not  because  the  meaning  of  the  arbitrators  is  so, 
but  because  their  meaning  nuist  be  controlled  so  far  as  it  is  void,  by 
construction  of  law.  10  Mod.  201.  6  Mod.  33.  35.  2  I  A.  Raijm.  964,  96.1. 
1  Ld.  Kai/m.  116.  Sec  12  Mad.  8.  116.  589.  Godb.  16.t,  16,>.  2  A'eA.  431. 
1  Sid.  365. 

Formerly,  if  one  part  of  an  award  was  void,  the  whole  was  consider- 
ed so  :  now,  hov.cver,  it  is  the  rule  of  the  courts,  in  many  cases,  to  en- 
force the  performance  of  that,  which  had  il  stood  by  itself,  wotild  have 
been  good,  notwithstanding  another  pari  may  be  bad.  12  Mad.  iH. 
but  if  that  part  of  the  award,  which  is  void,  he  so  connected  M  ith  the 
rest,  as  to  affect  the  justice  of  the  case  between  ihc  parties,  the  award 
is  void  for  the  whole.    Cro.  ./rtc.  584. 

When,  from  the  tenoi'  of  the  award,  it  appears  that  the  arbitrator  has 
intended  that  his  award  should  be  mutual,  awarding  something  in  favour 
of  one  of  the  jwrtics  as  an  equivalent  for  what  he  has  awarded  ui  favour 
of  the  other  ;  if  then  that  which  is  awardetl  on  the  one  side,  be  void, 
up  that  performance  of  it  cannot  be  enforced,  the  award  is  void  for  ths 
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*/ici/f,  because  tliat  mutuality,  wliicli  tlic  aibitialor  intended,  cannot  Uc 
picscivcd.    1>/t'.  ?S.    Kro'.in.  92.  KM.  Mr.  K.  1  j.  Cro.  Jac.  5*7,  578. 

If  one  cnliro  uct  awurilcd  tobc  <lone  on  one  side,  conipi  elu  nd  several 
things,  lor  sonic  of  wliicb  it  would  be  good,  and  for  otbers  not,  the 
award  is  bad  for  llic  wliolc,  because  the  act  cannot  be  divided.  Cro. 
Jac.  63S>. 

When  it  appears  clearly  that  both  parties  have  the  full  effect  of 
what  was  intended  them  by  the  arbitrator,  though  something  be 
awarded  which  is  voiil ;  yet  the  award  shall  stand  for  the  rest.  1  Ld. 
Kaum.  1 14.    I.iit-.i:  54i.  and  sec  12  Mud.  588. 

An  award  oin;lit  re.^vilarly  to  be  made  in  wriiing,  signed  and  scaled 
by  the  arbitrators,  and  the  execution  properly  witnessed  :  it  may 
however  be  made  by  parol,  if  il  is  so  expressly  provided  in  the  sub- 
mission. 

7.  It  is  not  in  all  cases  absolutely  necessary  that /;t  !/>rMn;icf  should 
be  exactly  accordinj;  to  the  words  of  the  award  ;  if  it  be  substantially 
and  effectually  the  same,  il  is  sullitient.  3  Btilst.  67.  And  if  the  party 
in  whose  favour  the  award  is  made,  accept  of  a  perlornuuce  differing 
in  circumstances  fi-oiii  the  exact  letter  of  the  award,  tliatis  suilicicnl; 
for  consensus  to/h't  t-rrorum.    3  BuUt.  67. 

Where  the  concurrence  and  presence  of  both  parties  is  not  abso- 
lutely necessary  to  the  performance,  each  ought  to  perform  his  part 
tairhoiit  rr(/nesi  from  the  other.  1  Ld.  Raum.  233,  234.  and  see  Holl. 
.Irbilr.  Z.  6.  If  an  award  order  that  llic  defendant  shall  reassign  to  the 
plaintiff,  ceitain  mortgaged  premises,  it  will  be  a  breach  if  he  do  not 
reassign  '.vi:hou:  rcgiwsr.    I  Ld.  Hai/m.  234. 

If  the  aw  ard  be  to  pay  nf,  on  or  hrf;rc  a  particular  day,  payment  be- 
fore the  day  is  equivalent  to  jjayment  on  the  day.    3  A'  A.  675,  676. 

A  considerable  number  of  years  having  elapsed  since  the  making  of 
tJic  aw  aitl,  is  no  objection  to  the  parties  being  called  upon  to  perform 
it.  Fir.ck.  Hr/i.  384.  Nor  can  the  statute  of  limitations  (28  Jac.  1.  c. 
16.  §  3.)  be  pleaded  in  bar.    2  Sound.  64. 

On  an  aivard,  that  one  party  shall  enter  into  a  security  for  moucy« 
(note,  bond,  5tc.)  the  giving  the  security  is  a  performance  of  the 
award  ;  and  on  non-payment,  the  person  to  whom  it  is  given  can  only 
proceed  against  the  other  on  that  security,  an<l  not  on  tlic  submission 
or  arbitration-bond.    Bendl.  15.    Stra.  903.  10S2. 

.\n  award  that  the  defendant  shall  pay  to  the  plaintiff  such  a  sum  of 
money,  unless  within  twenty-one  days,  (which  was  the  time  limited 
frir  making  the  award,)  llic  defendant  shall  exonerate  himself  by  affida- 
vit from  certain  payments  ajid  receipts,  in  which  case  he  was  only  to 
(jay  a  less  sum,  is  illegal  and  void,  because  uncertain  and  inconclusive, 
r  T  rm  Rr/u  IT.. 

If  an  award  be  made  on  an  improper  stamp,  and  no  application  be 
made  to  enforce  it,  the  court  will  not  set  il  aside.  Prest(,n  v.  Eml- 
'.aorjd,  7  Trnn  Ih/i,  95. 

Two  several  tenants  of  a  farm  agreed  with  tlic  succeeding  tenant  to 
refer  certain  matters  in  difference  respecting  the  farm  to  arbitration, 
and  jointly  and  severally  promised  to  perform  the  aw  ard  ;  the  arbitra- 
tor awanled  each  of  ihe  two  to  pay  a  certain  sum  to  the  third  ;  held 
tliat  they  were  jointly  responsible  for  the  sum  awarded  to  be  paid  by 
each.    Mansell  v.  liurrcdgc,  7  Term  Refi.  352. 

VI.  The  remedy  to  comfiet  Jierformance  i^f  an  award  is  various, 
according  to  the  various  fonns  of  the  submission. 


AWARD  VI. 


201 


Though  the  submission  be  verbal,  an  action  may  be  maintained  on 
the  award,  whether  it  be  for  the  payment  of  money,  or  for  the  pc?'- 
formance  of  a  collateral  act.  I  Ld.  Jitnjin.  122.  and  sec  uiuc,  divi- 
sion I. 

Where  the  award  is  either  verbal,  or  in  writing,  for  ilie  fiaymnit  of 
money,  and  made  on  a  submission,  either  by  parol  or  by  deed,  the 
action  on  the  award  may  be  an  action  of  debt :  il  may  also  be  an  action 
of  assiim/isit :  and  in  all  other  cases  on  a  parol  submission,  an  at- 
numftnU  is  the  onltj  species  of  action  that  can  be  maintained.  I  Leon, 
72.     CVo.  Jae.  354. 

In  all  actions  on  the  award,  it  must  necessarily  be  shown,  in  direct 
une(|uivocal  terms,  that  the  parties  3u/imiileit,  before  the  award  can  be 
properly  introduced.  2  Sira.  9'2i.  The  submissii)n  too  must  be  so 
stated  as  to  correspond  with  the  award,  and  to  support  it.    2  Lev.  335. 

2  iVww.  61. 

When  the  action  is  on  a  mutual  assum/isit,  to  pay  a  certain  sum  on 
request,  if  the  defendant  should  not  stand  to  the  award,  an  uelual  re- 
quest to  pay  that  sum,  before  the  action  brought,  nmst  be  positively 
stated.    1  Sound.  33.    2  Xe6.  126. 

When  the  submission  is  by  bond,  if  the  award  be  for  payment  of 
money,  an  action  of  debt  on  the  award  lies,  as  well  as  an  action  on  the. 
bond  ;  but  the  latter  is  the  action  most  usually  brought ;  in  this  the 
order  of  pleading  commonly  observed  is,  that  the  plaintiff  declares  on 
the  bond,  as  in  ordinary  cases  of  action  on  a  bond  ;  the  defendant  then 
prays  oyer  of  the  condition,  which  being  set  forth,  he  pleads  that  the 
arbitrators,  or  the  umpire,  made  no  aivard  ;  then  the  plaintift'  replies, 
not  barely  alleging  that  they  did,  but  setting  forth  the  award  at  large, 
and  assigning  the  breach  by  the  defendant :  (as  to  which  see  /tost,  and 
IVincb.  121.'   Yelv.  24.  78.  153.     1  Ld.  /fai/w.  114.  123.    2  Vent.  221. 

3  Lev.  293.)  and  on  that  the  whole  question  arises  as  on  an  original 
declaration.  The  defendant  tlian  eitlier  rejoins,  that  they  made  "  no 
sitc/i  award,"  (Jcnk.  116.  Cro.  Jac.  200.  Palm.  511.)  on  wliich  the 
plaintiff  takes  issue  ;  or,  he  demurs,  and  the  plaintiff  joins  in  de- 
murrer. Vide  Stra.  923.  J-'reem.  410.  415.  I  Hid.  370.  3  Hurr. 
1729,1730.    5  IV.  108.    Broote, /il.  Si.    Cro.  liliz.  8SS. 

Every  tiling  nccessar)'  to  show  that  the  award  was  made  according 
to  the  terms  of  the  submission,  must  be  stated  by  the  plaintiff.  Lutw. 
536.  2  Ld.  Raym.  989.  1076.  Where  also,  by  the  terms  of  the  award, 
performance  on  the  part  of  the  plaintiff  is  a  condidon  /ireeedent  to  that 
on  the  part  of  the  defendant;  there  the  plaintiiV  must  show  that  he 
has  done  cvciy  thing  necessary  to  entitle  him  to  call  on  the  opposite: 
party.  But  tender  by  the  plaintiff,  and  refusal  by  the  defendant,  will 
be  sufficient,  unless  the  thing  to  be  done  by  the  plaintiff  can  be  dono 
without  the  concurrence  of  the  other.    Ilardr.  43,  44. 

A  material  variance  between  tlic  real  award,  and  that  set  forth  in  the 
pleadings,  will  be  fatal  to  the  plaintiff  ;  and  if  on  the  trial  the  jury 
doubt  whether  the  variance  is  material  or  not,  a  special  verdict  may 
be  taken  for  the  opinion  of  the  court.  I  Sulk.  72.  1  Ld.  Raym.  715. 
S.  C.  1  llurr.  278. 

In  an  action  on  the  award,  the  defendant  may  plead  "  that  he  did 
not  submit ;"  but  in  an  action  on  the  bond  such  a  plea  is  not  good.  I 
Sid.  290.    2  Stra.  923. 

More  exactness  is  required  in  setting  forth  a  written  th.nn  a  verbal 
award  ;  in  the  former  nothing  must  be  alleged  by  inducement.  2  rent. 
242.  The  breach  must  also  be  assigned  with  such  precision,  as  to 
show  that  the  award  was  made  of  the  thing  in  which  the  breach  was 
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alleged.  I  Roll.  Hell.  8.  Cro.  Jac.  339.  1  Btiht.  93.  And  in  on  ac- 
tion on  ihc  a...sumlisii,  lo  perform  tlic  award,  the  pUinlilT  may  assign 
several  breaches.  J<i'k.  iM-  and  see  Yilv.  3j.  Bill  in  an  action  on 
the  arbitration  bond,  where  several  things  arc  ordered  lo  be  done  by  the 
defendants,  it  is  not  necess;iry  to  assign  breaches  of  every  matter,  be- 
cause the  Ijreuch  of  any  one  is  a  forfeiture  of  the  penally  of  the  bond; 
and  when  the  plaintiiT  has  once  recovered,  then  he  can  never  rnain- 
tain  another  action  on  the  same  bond,  to  recover  the  penalty  again  on 
a  second  breach.    2  Wits.  276.  279.  and  vide  Id.  293.  .V.  P. 

If  the  (lift  iidani  set  forth  the  award,  and  allege  the  pcrforraancc 
generally,  and  then  on  a  bread)  being  assigned  in  the  replication,  he 
rejoin,  and  show  a  s/icciul  performance,  tliis  will  be  a  departure.  I 
Lii.  liuiim.  234. 

It  has  several  times  happened  that  the  defendant,  by  setting  forth  an 
award  parlially,  has  imposed  considerable  diflicully  on  the  plaintiff 
hovv  lo  answer  him.  (See  1  Ktb.  568.  1  •'Hauftd.  326.  3  Lev.  165. 
Lu:iti.  525.)  In  this  case,  if  the  plaintiff  demand  otjrr  of  the  award, 
and  have  it  set  forth  at  full  length,  assigning  a  breach  in  the  same 
manner  as  if  the  defendant  had  pleaded  no  uivard,  he  will  Ijc  secure 
as^'  iSt  aiiy  objection  from  the  manner  of  pleading.  Lutia.  451.  and 
see  Qodl).  235.    1  K  jII.  Kep.  6. 

if,  from  the  default  of  the  defendant,  no  award  has  been  made 
witiiin  Uie  time  limited,  the  |>laintiH°  may,  to  the  plea  of  no  wjiard, 
reply  that  default  of  the  defendant.  Sec  8  Co.  81.  On  a  submission 
by  bond,  providing  that  the  award  shall  be  made  vil'iin  a  limited 
time,  tlunr^h  lliat  lime  is  enlarged  by  mututtl  consfiity  and  the  award 
made  wiiliiii  the  enKirgcd  time,  an  action  cannot  be  inaint^uiied  on  the 
bond  lo  rcc()\cr  i!ic  penalty  of  non-pcrformatice.  3  7Vrm  Jie/i.  529. 
n.  .A.nd  as  to  such  enlargement  of  lime,  see  2  Term  He/i.  643,  644. 
3  'J\rni  lie/!.  601. 

On  tlic  practice  obtaining,  of  references  at  PriitSy  performance 
of  the  aw'ard  was  consequently  enforced  by  means  of  an  atiuchment^ 
and  the  following  is  the  present  course  of  proceeding  to  obtain  that 
remedy.  The  award  must  be  tendered  to  ihr  pai  n  bound  to  perform 
it,  and  on  his  refusal  to  accept  it,  affidavit  n.u^i  \ic  made  of  the  due 
cxeculion  of  llie  award,  and  of  such  tender  and  refusal  ;  and  on  that, 
application  made  lo  the  court  to  make  the  order  of  .Mii  Prius  a  nde 
of  court,  a  copy  of  this  rule  must  be  personally  served  on  the  party  ; 
and  if  he  still  refuse  to  accept  the  award,  an  aflidavit  must  be  made 
of  such  service  and  refusal  j  on  which  the  court  w  ill  grant  an  atlach- 
ment  of  course.  1  CrvmJ:t.  Pract.  26-t.  When  the  award  is  accepted, 
but  the  money  being  demanded  is  not  paid,  an  affidavit  must  be  made 
of  such  refusal,  and  of  the  due  execution  of  the  award.  2  lUuet:. 
Hep.  990,  yul.  Where  there  is  any  dispute  as  lo  the  proper  perform- 
ance of  an  award,  it  is  discretionary  in  the  court  to  grant  or  refuse 
an  attachment.    1  Slra.  695.    1  Iturr.  278. 

When  an  award  is  not  for  the  payment  of  money,  but  for  the  per- 
formance of  any  collateral  act,  it  may  sometimes  be  enforced  by  a  hill 
in  ei/Hitij,  on  w  hich  the  court  will  decree  a  specific  performance.  .See 
1  Jiii.  74.  (63.)  1  /.V/.  Mr.  51.  1  C.  H.  46.  3  C.  li.  20.  2  Vem.'Xi. 
•^  P.  Wma.  187.  189,  190.  But  though  a  court  of  equity  may  assist 
a  plaintiff  to  procure  llic  execution  of  an  award,  it  will  not  compel 
a  defendant  to  discover  a  breach  by  w  hich  he  may  charge  himself  with 
ihe  penally  of  a  suhmission-liontl.  Bishop  v.  Bish'j/i,  I  C.  7?. 

Upon  an  application  lor  an  attachment  for  non-pcrfonnance  of  an 
award,  for  any  iilegalily  apparent  on  the  award,  though  the  lime  for 
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applying  lo  set  aside  the  award  is  expired.    Pedleii  v.  Clorldard,  7 
■  Term  lir/i.  75.    But  the  court  will  not  set  aside  un  award  for  any  de- 
fect after  tlie  time  limited  by  the  stat.  9  and  10  K  m.  III.  r.  13.  ll>. 

If  an  arbitrator,  under  a  referci»ce  between  -V.  and  B.  administrators, 
award  that  Ji.  shall  p.iy  a  certain  sum,  as  the  amuunt  of  .d.'a  demand, 
Ji.  cannot  afterwards  object  that  he  had  no  assets,  but  may  be  attach- 
ed for  non-payment.  IVorlhinglon  v.  Jiarlo-.J,  aelminislratrl.'C,  7  Tam 
Jii/i.  453. 

An  agreement  to  enlarge  the  time  for  making  an  award  must  con- 
tain a  consent  that  it  shall  be  made  a  rule  of  court,  otherwise  no  at- 
tachment will  be  granted  for  not  performing  an  award  made  under  it. 
Jenkins  v.  Ltna,  8  Term  Re/t.  87. 

To  covenant  in  a  deed,  (made  for  the  performance  of  several  mat- 
ters,) the  defendant  cannot  plead  that,  in  the  deed,  there  is  a  covenant 
that  in  case  any  difference  should  arise  between  the  parties  respecting 
any  part  of  the  agreement,  it  should  be  settled  by  three  arbitrators, 
to  be  chosen,  &c.  and  that  he  offered  to  refer  the  matter  in  dispute, 
&c.  but  the  plaintiff  refused,  &c.  TAom/iaon  V.  Chafnock,  8  Tent 
lieji.  139. 

l4.  and  li.  in  1797,  assigned  to  the  plaintiff  all  debts  due  to  them, 
and  gave  him  a  power  of  attorney  to  receive  and  compound  for  the 
same;  under  which  the  plaintiff,  in  1799,  submiticd  to  arljiiration  the 
matters  in  difference  ihrn  subsisting  between  his  principals  and  the 
defendants  ;  and  the  plaintiff  and  defciidiuits  promised  lo  each  other 
to  perform  the  awai'd.  The  arbitrators  having  awarded  a  sum  to  be 
paid  to  the  plaintiff  as  such  attorney,  he  may  maintain  an  action  for 
it  in  his  own  name.    Hanjitl  v.  Lcif^h,  8  Term  lir/i.  ,'571. 

Applications  to  set  aside  awards,  though  for  objections  appearing 
on  the  face  of  them,  must  be  made  within  the  time  limited  by  the 
9  and  10  IVm.  III.  c.  15.    J-owniles  v.  Lowndes,  1  Easi,  276. 

Where  a  verdict  is  taken,  /iroformu-,  at  the  trial  lor  a  certain  sum, 
subject  to  the  award  of  an  arbitrator,  the  sum  afterwards  awarded  is 
to  be  taken  as  if  it  had  been  originally  foimd  by  the  jury  ;  and  the 
plaintiff  is  entitled  to  enter  up  judgment  for  the  amount,  without 
first  applying  to  the  court  for  leave  so  to  do.  Lec  v.  JJngard,  I  £aat, 
Wl. 

If  an  arbitrator  profess  to  decide  upon  the  law,  and  he  mistakes  it, 
the  court  w  ill  set  aside  the  award,  although  the  arbitrator's  reasons  do 
not  appear  upon  the  face  of  the  award,  but  only  upon  another  paper 
delivered  therewith.  So  it  seems  it  would  be  if  such  reasons  appear- 
ed in  any  other  authentic  manner  to  the  court.  Kent  v.  Jiisitib  el  a!. 
3  M.asi,  18. 

A.  declared  in  covenant  against  B.  and  her  husband,  for  that  J3.  be- 
fore her  intermarriage,  co\enanted  with  .'/.  by  <leed,  to  leave  certain 
accounts  in  difi'cience  between  them  to  arbitration,  and  to  abide  and 
perform  the  award,  provided  it  were  mad<:  during  tlieir  lives  ;  and  A. 
protested  that  li.  had  not,  before  her  intermarriage,  performed  her 
part  of  the  covenant,  averred  that,  afier  the  making  the  indenture, 
und  the  iniermarriage  of  the  defendants.,  the  arbitratoi-  awarded  B.  to 
pay  a  certain  sum,  and  then  alleged  a  breach  for  non-payment  of  such 
sum.  After  verdict  on  nm  est  factum  pleaded  ;  held  that,  upon  this 
declaration,  it  must  be  taken  that  B.  intermarried  after  the  submisrion, 
and  before  the  r/warrf  made  j  in  which  case,  although  the  plaintiff' 
could  not  recover  upon  the  breach  assigned  far  non-liaijmeni  of  the 
sum  aivarded,  because  the  marriage  was  a  countermand  to  the  authori- 
ty of  the  arbitrator  ;  yet,  as  by  "the  marriage  itself  B.  Imd  by  her 
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own  act  put  it  put  of  her  power  to  perform  the  award,  the  covenant 
to  ahiil  -  the  award  was  broken,  and  ihei-cfore  the  jiidgmuiil  could  not 
be  nn-cstcd  on  the  groiuul  that  the  inarriaKC  was  a  revocation  of  the 
arbitrator's  aulhiirity,  and  that  so  the  plaintiff  could  not  recover  as  for 
a  breach  nf  r.uii-jirrfunnancc  of  the  aivard.  Charnley  v.  H'mmanlrij 
et  Ux.  5  Kail,  266. 

Where  a  verdict  is  taken  for  a  certain  sum,  subject  to  the  awai-d  of 
an  arbiiralor,  to  whom  all  matters  in  difl'erence  are  referred  b_v  a  rule 
of  Xim  Prim,  he  cannot  award  a  grtairr  sum  than  that  for  which  the 
verdict  was  taken  ;  and  if  he  do,  no asmm/isil  by  iniplication  will  arise 
to  pay  even  to  the  extent  of  the  verdict  so  taken.  Boimrr  v.  Charl- 
ton, S  Haai,  139. 

Vll.  RF.iir.r  may  be  obtained  against  an  avarit,  made  contrai-y  to 
the  prescribed  rules  of  law,  when  the  award  is  put  in  suit.  Mul  when 
the  submission  is  by  the  Inere  act  of  the  parties,  the  defendant  is  not 
permitted  to  impeach  ilie  conduct  of  the  arbitrators  at  law  ;  so  as  to 
make  it  a  defence  tu  an  action  on  the  award  or  submission-bond.  See 

1  Satind.  32".    2  ll'i/s.  149.    In  such  case  the  only  relief  is  in  equity. 

2  Vcznj,  315.  But  a  court  of  equity  will  not  interfere  to  set  aside  an 
award,  where  the  submission  is  voluntary,  (or  by  order  of  A'ni  Print, 
!  C.  C.  140.  1  Kfrn.  157.)  except  for  corruption  or  improper  conduct 
in  the  arbitrators :  or  where  the  awai^d  appears  on  the  face  of  it  to  be 
contrary  to  the  nilcsof  equity ;  as,  to  the  prejudice  of  an  infant,  &c.  I 
C.  C.  276.  279,  280.  3  Mk.  529.  (496.)  2  Ay.  Mr.  63,  64.  3  C".  M.  49. 
.imb.  245. 

In  bills  to  have  an  award  set  aside  for  coiTuption  or  partiality,  it  is 
usual  to  make  the  arbitrators  defendants  ;  together  with  the  party  in 
whose  favour  the  award  is  made.  J'inch.  lir/i.  141.  3  jitk.  644.  397. 
The  arbitrators  may  plead  the  award  in  bar ;  but  they  must  show  them- 
selves impartial,  or  the  court  will  make  them  pay  costs.  2  jiik.  396. 
(412.) 

AVhcre  the  submission  is  by  order  of  Xiai  Priua,  or  under  the  stal. 
9  and  10  ll'm.  III.  a  court  of  equity  will  not  entertain  a  bill  to  relieve 
against  an  award  for  conniption  or  partiality,  unless  the  court  of  law 
has  not  afforded  that  relief  on  application;  or  the  time  for  complain- 
ing at  law,  under  the  statute,  is  elapsed.  2  .4ik.  155.  (162.)  396.  (412.) 
2         316,  317.    See  7J.v;;A.  265. 

By  the  stal.  9  and  10  ll'm.  III.  c.  15.  It  is  enacted,  That  "  any  ar- 
bitration or  umpirage,  procured  by  corruption  or  undue  means,  shall 
be  void  ;  and  be  accordingly  set  aside  by  any  court  of  law  or  equity, 
so  as  complaint  be  made  to  the  court,  where  the  rule  for  submission 
is  made,  before  the  last  day  of  the  next  term  after  such  arbitration 
made  and  published  to  the  parties."  Sec  1  Sira.  301.  2  J)nrr.  701. 
Barnm,  55.  57.  But  it  seems  that  a  court  of  equity  may  relieve,  on 
manifest  jjrounds,  after  the  time  rctjuired  by  the  act  for  complaint  at 
law,  though  no  such  complaint  is  made  at  all  in  the  common  law  courts. 
Bunh.  265.    I  Harn.  K.  B.  75.  \o2. 

Where  the  submission  is  by  reference  at  Wsi  Prius,  there  is  no 
time  limited  for  making  an  application  to  set  aside  an  award  foi-  any 
cause.    2  Mk.  S.'ra.  301.    2  iSi/i-r.  701.    When  the  sub- 

mission is  according  to  the  statute,  no  application  can  be  made  to 
have  the  award  set  aside  till  the  suhyninnon  be  actually  made  a  rule  of 
court,  which  may  be  either  before  or  after  making  the  award.  1  Sira. 
301.    2  Kf::.  317.    2  4Vrn.  1178.    3  362. 

The  most  frequent  subject  of  complaint  against  an  award,  arises 
from  some  imputed  misconduct  of  the  arbitrators,  and  when  the  com- 
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plaint  is  made  out,  it  is  generally  successful :  hs  if  one  of  the  arbi- 
trators unjusily  cxcIikIu  ihc  rost  from  the  award  ;  or  hold  private 
meetings  with  one  of  the  panics.  2  Krrn.  515.  or  .tppointan  umpire  by- 
lot.  111.  -tSo.  or  manifest  any  other  undue  partiality.  III.  101.  261.  3/*. 
IKm*.  262.    2  Crz.  216.  218.     1   Kc-;.  317. 

If  it  appear  that  the  arbitrators  went  on  a  plain  mhtakc^  cither  as 
to  the  law,  or  in  a  point  of  fact,  that  is  an  error  appearing  on  the  face 
of  the  award,  and  suflicienl  to  set  it  aside.  2  Vrru.  70S.  So  if  the  ar- 
bitrators appear  to  have  an(n/frr«(  in  Ihc  subject  of  reference.  2  V,  rn. 
251.  Soalsowhere  any  circumstance  h  m/i/ir rased  or  concealed  from 
cither  of  the  arbitrators,  antl  tlie  arbitrator  declares  that  had  he  kno\m 
the  circumstance,  he  would  have  made  a  different  award.  I  .'lU:  77.  (64.) 

Where  the  submission  is  under  the  statute,  or  by  ivference  at  Alai 
Priua,  the  court  will,  on  some  occasions,  send  back  tlic  award  to  be 
reconsidered,  on  suggestion  that  the  arbitrator  had  not  suflicicnt  ma- 
terials before  him,  and  perliaps  too  to  rcclity  any  trilling  or  apparent 
mistake  ;  but  such  application  must  be  made  in  the  former  case  within 
the  time  prescribed  by  the  statute.    2  Trrm  Jii/i.  781. 

VIII.  .\s  ,^wARD  maty  be  fikadfd  in  bar  to  every  action  brought, 
for  a  cause  or  complaint  which  had  been  previously  referred  to  the  ar- 
bitrators, on  which  the  award  was  made.    See  4  7'.  li.  146. 

The  awaiti  thus  pleaded,  must  have  all  the  ({Ualities  necessary  to 
constitute  a  good  award  ;  and  must  be  such,  if  it  be  be  pleaded  with- 
out performance,  thai  the  plaintiff  may  have  a  remedy  to  compel  pcr- 
foniiance  :  but  if  performance  be  allege<I,  as  it  may  be,  (see  I  lio//.  Jic/t. 
7,  8.  Cro.  Jac.  339.  2  Jiuhi.  93.  Kolt.  ^rbitr.  F.  2.  jil.  86.  3  Leon. 
62.)  even  a  void  award  may  frequently  be  a  good  bar.  An  award,  how- 
ever, which  is  in  itself  uncertain,  and  cannot  be  ascertained  by  aver- 
ment, cannot  be  pleaded  in  bar.    2  Sauiid.  292.   2  Ki  b.  736. 

The  cases  which  have  determined  an  award  not  to  be  pleadable  in 
bar,  where  it  does  not  create  a  new  duly,  seem  irreconcilable  to  the 
present  state  of  the  law  on  the  subject — particularly  as  they  allow  that 
an  action  may  be  maintained  on  the  submission,  whether  that  is  by 
bond  or  otherwise.  1  Ld.  Kaym.  248.  12  Mod.  130.  Comb.  440.  1  Salk. 
69.    hufa'.  56,  57. 

An  award  however,  which  does  not  extend  to  Mr  wholt  of  the  thing 
demanded,  is  reasonably  not  a  good  plea  to  an  action  on  the  demand. 

5.  1  Ld.  Ruifm.  612.  See  Lutiv.  51.  .\nd  in  order  to  make  an 
award  a  good  plea,  it  must  appear  that  both  parlies  were  equally  bound 
by  it. 

Where  the  plaintiff  lays  several  counts  in  his  declaration,  and  the 
award,  from  the  terms  of  it,  can  only  be  a  bar  to  one  of  them  ;  if  in 
reality  they  are  all  for  the  same  cause,  the  best  way  of  pleading  seems 
to  be,  to  plead  the  award  to  that  coimt  to  which  it  is  answerable  in 
terms ;  and  the  general  issue  to  the  rest.    A'l/rf,  245. 

There  were  anciently  some  distinctions  in  the  manner  of  pleading 
an  award,  with  respect  to  the  necessity  of  alleging  peifonnance  of 
the  thing  awarded,  wliich  are  not  now  essential ;  for  since  it  has  been 
held  that  an  action  will  lie  on  the  mere  submission,  it  is  in  no  case  ne- 
cessary for  the  defendant,  in  pleading  an  award  in  bar  of  iin  action,  to 
allege  performance  of  u.e  thing  awaitled,  unless  where  the  award  is 
void,  and  consequently  the  plaintiff  could  not  enforce  it.  I  Ld.  Kaijm. 
122. 

Where  the  lessor  of  the  plaintiff,  and  the  defendant  in  ejectment, 
had  before  referred  their  right  to  the  land  to  an  arbitrator,  who  had 
awarded  in  favour  of  the  lessor,  tJic  award  concludes  the  defendant 
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from  disputing  the  lessor's  title  in  an  action  of  ejectment.  Doe,  i. 
Morrit  ct  at.  v.  Prosscr^  o  15. 

Form  of  an  Award,  on  a  Stdmissiom. 

TO  all  people  to  whom  rhia  pretent  writing  indented  of  Aw  ard  shall 
time,  grciiiiig.  Whereas  there  are  several  aecounts  de/iending,  and 
divers  controversies  and  dis/iutes  have  tatelij  arisen  bettvcen  A.  B.  q/J 
&c.  gent,  and  C.  D.  of.  Sec.  alt  which  controversies  and  dis/iutes  are 
chiefly  touching  and  concerning,  kc.  And  whereas,  for  the  /tutting  an 
end  to  the  said  differences  and  disjtutes,  theij  the  said  A.  B.  and  C.  D. 
by  their  several  bonds  or  obligations  bearing  date.  Sec.  are  become  bound 
each  to  the  other  of  them  in  the  /lenal  sum  of,  Stc.  to  stand  to  and  abide 
(he  award  and  final  determination  of  us,  E.  F.  G.  H.  Sic.  so  as  the  said 
award  be  made  tn  writing,  and  ready  to  be  delivered  to  the  /tarties  in 
di^erence  on  or  before.  Sec.  next,  as  by  the  said  obligations,  and  the  con- 
dition thereof  may  a/ifiear.  Now  know  ye.  That  we  the  said  yirbitratort, 
whose  names  are  hereunto  subscribed,  and  seals  affixed,  taking  ufion  us 
the  burthen  of  the  said  award,  and  haxdug  fully  examined  and  duly  con- 
sidered  the  Jiroofs  and  allegations  tif  both  the  said  /itirties,  dOy  for  the 
settling  amity  and  friendshift  between  them,  make  and  /mblish  this  our 
award,  by  and  between  the  ioid  /tarties,  in  manner  following,  that  is  to 
say,  First,  ITe  do  award  and  order,  that  all  actions,  suits,  quarrels  and 
controversies  whatsoever  had,  moved,  arisen  or  de/ieilding  between  the 
said  /larties  in  law  or  etjidty,for  any  mattner  of  cause  whtttsoever,  touch- 
ing the  scid,  &c.  to  the  day  of  the  date  hcretf,  shall  cease  and  be  no  fur- 
ther /irosecuted,  and  that  each  of  the  said  /tarties  ahall  /jay  and  bear  his 
own  costs  and  charges,  in  anywise  relating  to  or  concerning  the  said /ire- 
mises.  And  we  do  also  award  and  order  that  the  said  A.  B.  shall  /tay, 
or  cause  to  be  paid  to  the  said  C.  D.  the  sum  of.  Sec.  within  the  s/iace 
of.  Sec.  And  also  at  his  orjti  costs  tuid  charges  do.  Sec.  And  we  award 
and  order  that.  Sec.  And  lastly,  we  do  award  and  order  that  the  said 
A.  B.  and  C.  D.  on  jiayment  of  the  money  ab'jve  mentioned,  shall  in  due 
form  of  law,  execute  each  to  the  other  of  them  general  releases,  sttfficient 
for  the  releuKing  by  each  to  the  other  of  them,  his  executors  and  admi- 
nistrators, of  all  actions,  suits,  arrests,  i/uarrels,  controversies  and  de- 
mands whatsoever  touching  or  concerning  the  /iremises  aforesaid,  or  any 
matter  or  thing  thereunto  relating,  from  the  hrginning  of  the  world  un'.i! 
the  day  qf.  Sec.  last.  In  witness,  Sec. 

The  Reader  is  thws  presented  with  a  complete  abi  idgmcnt  of  the 
law  on  this  subject.  Were  it  accurately  attended  to,  and  were  the 
arbitrators  uninfluenced  by  motives  of  partiality,  arbitration  would  be 
a  veiy  desirable  way  to  put  an  end  to  many  suits,  instead  of  afibrding 
grounds  of  new  proceedings,  as  they  now  too  frequently  do.  As  it  is, 
the  subjects  most  proper  for  arbitration  seem  to  be  (in  the  words  of 
the  author,  to  whom  we  have  confessed  ourselves  so  much  indebted  on 
this  subject)  "  Long  and  intricate  accounts — Disputes  of  so  trifling  a 
nature,  that  it  is  of  little  iniporlance  to  the  parties  in  whose  favour  the 
decision  may  be  ijiven,  provided  at  all  events  tliere  be  a  decision — 
and—questions  on  which  the  e  vidence  is  so  uncertain,  that  it  is  much 
better  to  have  a  decision,  whether  right  or  wrong,  than  that  the  parties 
should  be  involved  in  continual  litigation." 

AWM,  or  aume,  (Teut.  ohm.  i.  e.  cadus  vel  mensura.)  A  measure  of 
Rhenish  wine,  containing  forty  gallons;  mentioned  in  some  statutes. 
This  word  is  otherwise  written  uwame.    The  rood  of  Jihenih  w  inc  of 
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Oordreighl  is  ten  awmet,  and  every  aaimc  50  gallons :  The  rood  of 
.Intverfi  is  fourteen  awnes,  and  every  awme  S3  gallons. 

AWNHINDE.    See  nird-nig/il-awn-hinde. 

AYLE.    See  .-lile. 

AZALDUS,  A  poor  horse  or  jade.    Ciaut.  4  Editi.  III. 


B. 

BACA,  A  hook,  or  link  of  iron,  or  staple.  Consuciudin.  dom&a  dc 
l-ari-ndou,  MS.f.  20. 
BACIN'NIUM,  or  Bacina,  A  basin  or  vessel  to  hold  water  to  wash 
the  hands.  Siitteon  Dutietiiw^  anno  1126.  Mon.  ^ngt.  torn,  3.  fi.  191. 
Ptlrus  Jilius  Petri  Picot  Unci  inediftatcm  Ht'yde?iie  flcr  srrjanliam  ser- 
viendi  dc  bacinis.  This  was  a  service  of  holding  the  dusin^  or  waiting 
at  the  iaaia,  on  the  day  of  the  king's  coronation.  JLii.  Iiu6.  Scaccar./l 
137. 

B.\CHELERIA,  The  commonalty  or  yeomainy,  as  distinguished 
from  liu^  brivonaij^c.    jinnal.  Burton^  /i.         sub  an.  1259. 

BACHELOR,  Bacculaumts,  from  the  Fr.  bachelier,  viz.  lyro,  a  learn- 
er.] Ill  the  universities  there  are  bachelors  of  arts,  &c.  which  is  the 
first  degree  taken  by  students,  before  they  come  to  greater  dignity, 
.^nd  those  that  arc  called  bachelors  of  the  companies  of  London,  are 
such  of  each  company  as  are  springing  towards  the  estate  of  those 
that  are  employed  in  council,  but  as  yet  are  inferiors ;  for  every  of  the 
twelve  companies  consists  of  a  vms^er,  two  wardens,  the  liverij,  (which 
are  assistants  in  matters  of  council,  or  such  as  the  assistants  are 
chosen  out  of,)  and  the  bachelors,  in  other  companies,  called  the  yeo- 
manry. The  word  bachelor  is  also  used,  and  signifies  the  same  with 
knight-bachelor,  a  simple  knight,  and  not  knight  banneret,  or  k-nighl  of 
the  Bath.  The  name  of  bachelor  was  also  applied  to  that  species  of 
esquire,  ten  of  whom  were  retained  by  each  knight  banneret  on  his  crea- 
tion, ^nno  28  Edrj.  III.  a  petition  was  recorded  in  the  Tower,  be- 
ginning thus  :  .d  nostre  Seigneur  le  Roy  monstreni  votre  simple  bachelor, 
Johan  de  Bures,  is^c.  Bachelor  was  anciently  attril)uted  to  the  admi- 
ral of  EnglaJid,  if  he  were  under  the  degree  of  a  baron.  In  Pat.  8  Rich. 
II.  we  read  of  a  baccalaureus  regis.  Touching  the  further  etymology  of 
this  word,  ;ii-c  .S/ichnan. 

The  term  bachelor  also  denotes  in  law  a  man  who  has  never  been 
married  ;  and  as  such,  taxes  have  at  times  been  levied,  or  tlie  taxes 
laid  on  others  increased,  if  paid  by  bachelors  :  as  in  the  case  of  the 
duty  on  servants,  under  Stat.  25  Geo.  III.  c.  43. 

BACKBERINDK,  Sax.']  Bearing  upon  the  back,  or  aboat  a  man. 
Bracton  useth  it  for  a  sign  or  circumstance  of  theft  apparent,  which 
the  civilians  call  furmm  manifcslum.  Bract,  lib.  3.  tract.  2.  ca/i.  32, 
Alamvood  remarks  it  as  one  of  the  four  circumstances  or  cases,  wherein 
a  forester  may  arrest  the  body  of  an  offender  against  vert  or  venison,  in 
the  forest :  by  the  assise  of  the  forest  of  J.aricaater,  (savs  he,)  tai-eu 
ivith  the  manner,  is  when  one  is  found  in  the  king's  forest  in  !any  of 
these  four  degrees,  stable-stand,  dog-draw,  backbear,  and  bloody-hand. 
Manw.  2  part,  Forest  Laws. 
BACO,  A  bacon  hog,  used  in  old  charters.  Blount. 
BACTILE,  A  candlestick  properly  so  called,  when  formerly  made 
ex  baculo  of  wood,  or  a  slick.  Clodingham  liitt.  Diinclm.  a/nid  Wartoni, 
Jng.  Sac. /I. 
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Oordreighl  is  ten  awmet,  and  every  aaimc  50  gallons :  The  rood  of 
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BACHELOR,  Bacculaumts,  from  the  Fr.  bachelier,  viz.  lyro,  a  learn- 
er.] Ill  the  universities  there  are  bachelors  of  arts,  &c.  which  is  the 
first  degree  taken  by  students,  before  they  come  to  greater  dignity, 
.^nd  those  that  arc  called  bachelors  of  the  companies  of  London,  are 
such  of  each  company  as  are  springing  towards  the  estate  of  those 
that  are  employed  in  council,  but  as  yet  are  inferiors ;  for  every  of  the 
twelve  companies  consists  of  a  vms^er,  two  wardens,  the  liverij,  (which 
are  assistants  in  matters  of  council,  or  such  as  the  assistants  are 
chosen  out  of,)  and  the  bachelors,  in  other  companies,  called  the  yeo- 
manry. The  word  bachelor  is  also  used,  and  signifies  the  same  with 
knight-bachelor,  a  simple  knight,  and  not  knight  banneret,  or  k-nighl  of 
the  Bath.  The  name  of  bachelor  was  also  applied  to  that  species  of 
esquire,  ten  of  whom  were  retained  by  each  knight  banneret  on  his  crea- 
tion, ^nno  28  Edrj.  III.  a  petition  was  recorded  in  the  Tower,  be- 
ginning thus  :  .d  nostre  Seigneur  le  Roy  monstreni  votre  simple  bachelor, 
Johan  de  Bures,  is^c.  Bachelor  was  anciently  attril)uted  to  the  admi- 
ral of  EnglaJid,  if  he  were  under  the  degree  of  a  baron.  In  Pat.  8  Rich. 
II.  we  read  of  a  baccalaureus  regis.  Touching  the  further  etymology  of 
this  word,  ;ii-c  .S/ichnan. 

The  term  bachelor  also  denotes  in  law  a  man  who  has  never  been 
married  ;  and  as  such,  taxes  have  at  times  been  levied,  or  tlie  taxes 
laid  on  others  increased,  if  paid  by  bachelors  :  as  in  the  case  of  the 
duty  on  servants,  under  Stat.  25  Geo.  III.  c.  43. 

BACKBERINDK,  Sax.']  Bearing  upon  the  back,  or  aboat  a  man. 
Bracton  useth  it  for  a  sign  or  circumstance  of  theft  apparent,  which 
the  civilians  call  furmm  manifcslum.  Bract,  lib.  3.  tract.  2.  ca/i.  32, 
Alamvood  remarks  it  as  one  of  the  four  circumstances  or  cases,  wherein 
a  forester  may  arrest  the  body  of  an  offender  against  vert  or  venison,  in 
the  forest :  by  the  assise  of  the  forest  of  J.aricaater,  (savs  he,)  tai-eu 
ivith  the  manner,  is  when  one  is  found  in  the  king's  forest  in  !any  of 
these  four  degrees,  stable-stand,  dog-draw,  backbear,  and  bloody-hand. 
Manw.  2  part,  Forest  Laws. 
BACO,  A  bacon  hog,  used  in  old  charters.  Blount. 
BACTILE,  A  candlestick  properly  so  called,  when  formerly  made 
ex  baculo  of  wood,  or  a  slick.  Clodingham  liitt.  Diinclm.  a/nid  Wartoni, 
Jng.  Sac. /I. 
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BADGER,  From  the  Fr.  baffgage,  a  bundle,  and  thence  is  derived 
hagapi  r,  a  carrier  of  goods.]  One  that  liuys  corn  or  victuals  in  one 
lilucc,  and  carries  tlicni  to  another  to  sell  and  malsC  profit  by  lUcm  : 
and  such  a  one  was  exempted  in  the  stat.  5  and  6  A'rfw.  VI.  c.  14.  from 
the  punishment  of  an  ingrosser  within  that  statute.  But  by  3  liliz.  c. 
12.  Bnrftrcrs  arc  to  be  licensed  Ijy  the  justices  of  peace  in  the  sessions; 
whose  iiccnses  will  be  in  force  for  one  year,  and  no  longer ;  and  the 
persons  to  whom  granted  must  enter  into  a  recognisance  that  they 
will  not  by  colour  of  their  licenses  forcstal,  or  do  any  tiling  contraiy  to 
the  statutes  made  against  forestallci-s,  ingrossers,  aJid  regrators.  If 
any  person  shall  act  as  a  Badger  without  license,  he  is  to  lorfeit  5/. 
one  moiety  to  the  king,  atid  the  other  to  the  prosecutor,  leviable  by 
warrant  from  justices  of  peace,  &c.  Vide  13  Jiliz.  c.  25.  §  20. 

B.VG,  An  uncertain  quantity  of  goods  and  merchandise,  from  three 
to  four  hundred.    Lex  Mercal. 

BAGA.  A  bag  or  purse.    Mon.  Angi.  font.  3.  fi.  23". 

B.^G.WEL.  The  citizens  of  P,rcter  had  granted  to  them  by  charter 
from  king  Ed',ii.  I.  the  collection  of  a  certain  tribute  or  toll  npon  all  man- 
ner of  wares  brought  to  thai  city  to  be  sold,  towards  the  paving  of 
the  streets,  repairing  of  the  walls,  and  maintenance  of  the  city,  wliich 
was  commonly  called  in  old  ZngUsh,  begavvl,  bethugavcl,  and  clii/i/iing- 
gavel.    Anrtif.  of  Exeter. 

BAH.\DUM,  A  chest  or  coffer.    Elaa,  lit.  2.  e.  21. 

BAJARDOUR,  Lai.  bajulaior.']  A  bearer  of  any  weight  or  burthen. 
Pelr.  Bleu.  Con/in.  Hisl.  C'rniiland.  /•.  120. 

BAIL,  ballium,  from  the  Fr.  iaiiler,  which  comes  of  tlic  Greet  BstJJuir, 
and  signifies  to  deliver  into  hands.]  Is  used  in  our  common  law  for 
the  freeing  or  setting  at  liberty  of  one  arrested  or  imprisoned  upon  any 
action,  either  civil  or  criminal,  on  surety  taken  for  his  appearance  at  a 
day  and  place  certain.  Braet.  lib.  3.  trccc.  2.  eu/t.  8.  The  reason  why 
it  is  called  hail,  is  because,  by  this  means,  the  party  restrained  is  de- 
livered into  the  hands  of  those  that  bind  themselves  for  his  fortlicom- 
ing,  in  order  to  a  safe  keeping  or  protection  from  prison :  and  the  end 
of  bail  is  to  satisfy  the  coudcmnation  and  costs,  or  render  the  defendant 
to  prison. 

With  respect  to  bail  in  civil  cases  it  is  to  be  observed,  that  there  is 
both  common  and  s/iecial  bail :  connnon  bail  is  in  actions  of  small  con- 
cernment, being  called  common,  because  .tny  sureties  in  that  case  arc 
taken  ;  whereas,  in  causes  of  greater  weight  and  value,  spcciid  bait  or 
surety  must  be  taken,  and  they  according  to  the  value.  4  Insl.  179. 
Sec  tit.  A/i/irar(iJKC. 

By  Stat.  23  llennj  VI.  r.  9.  sheriffs,  &c.  are  to  let  to  bail-persons 
by  them  arrested  by  force  of  any  writ,  in  any  personal  action,  &c.  upon 
reasonable  stu-ciies,  having  sufficient  within  tlic  county  lo  keep  their 
days  in  such  place,  kc.  as  the  writs  require. 

Bail  and  main/irize  are  often  used  promiscuously  in  our  law  books, 
as  signifying  one  and  the  same  thing,  and  agree  in  this  notion,  i/iat 
tttey  save  a  jtiari  from  im/irinonnien:  in  tlte  common  gaol  ;  his  friends 
inidcrtaking  for  him,  before  certain  persons  for  that  purpose  authori- 
sed, that  he  shall  appear  at  a  certain  day,  and  answer  whatever  shall  be 
objected  to  him  in  a  legal  way.    2  Harjk.  P.  C.c.  l.t.  §  29.   4  /ii,s7.  180. 

The  chief  difference  is,  that  a  man's  maiti/irrnors  are  barely  his  .■mrc- 
lics,  and  cannot  imprison  him  themselves  to  secure  his  appearance,  as 
ills  bail  may,  who  are  looked  upon  as  his  gaolers,  to  whose  c\istody  he 
is  committed,  and  therefore  may  take  him  upon  a  Sunday,  and  conjine 
nnlilthc  next  dan,  and  then  render  Itim.  6  Mod.  231.  Ltl.  Jiaym.  706. 
\ -2  Mod.  275. 
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S/iecial  bail,  arc  two  or  more  persons  wlio  iimlcrtakc  generally,  or 
in  a  num  eeriain,  tlial  if  llic  dcfciuluiit  be  conviclcd,  he  sliall  satisfy  tlic 
plaintiff,  or  render  liimself  to  the  custody  of  the  niarslial ;  generally 
there  are  but  (".vo  f:ersQitii  who  become  bail  for  a  defendant, 

\Vhere  the  defendant  has  been  arrested  or  dischar|;t  d  out  of  custody, 
upon  giving  a  bail-bond  to  the  sheriff,  he  must,  at  the  return  of  the 
writ,  to  discharge  such  bond,  appear  thereto,  namely,  by  pulling  in 
sfleeial  bail,  or,  as  it  is  termed,  bail  above,  so  called,  in  conlr.idislinction 
to  the  sherifrs  bail,  or  bail  4r/o?:' ;  nor  can  he  render  himself,  in  dis- 
charge of  such  bond,  without  Jiral  /luning  in  bail  above,  5  Burr. 
2fi83. 

Uy  rule  Jl/.  1 654,  no  attorney  shall  be  bail  for  a  defendant  in  any 
action,  nor  his  clerk.  Cow/i.  228.  n.  fide  Doug.  He/i.  466.  that  an 
attorney  may  be  admitted  as  bail  in  a  criminal  case. 

No  slicrifl's  officer,  bailiff,  or  other  persons  concerned  in  the  exe- 
cution of  process,  shall  be  permitted  to  be  bail  in  any  action  or  suit 
depending  in  A'.  B.  nor  persons  outlawed  after  judgment.  li.  M.  14 
Geo.  II.  The  keeper  of  the  Poutiru  Comjiler  was  rejected.  Doug. 
466. 

I.  Of  Bail  in  Civil  Cases.  As  to  the  form  and  requisites  of  afli- 
ilavits  to  hold  to  bail,  sec  title  jiffitlavit.^  In  actions  of  battery,  tres- 
pass, slander,  Stc.  though  the  plaintiff  is  likely  to  recover  large  da- 
mages, special  bail  is  not  to  be  had,  unless  by  order  of  court,  and  the 
process  is  marked  for  special  bail  ;  nor  is  it  retpiired  in  actions  of  ac- 
count, or  of  covenant,  except  it  be  to  pay  money  ;  nor  against  heirs  or 
executors,  &c.  for  the  debt  of  the  testator,  unless  they  have  wasted  the 
testator's  goods.    1  Donv.  Abr.  681. 

If  baron  and  feme  are  sued,  the  husband  must  put  in  bail  for  both  ; 
but  if  the  husband  docs  not  appear  upon  the  arrest,  the  wife  must  file 
common  bail  before  she  can  be  discharged ;  for  otherwise  the  plaintiff 
could  not  proceed  to  obtain  judgment.  Golds.  127.  Cro.  Eliz.  37u. 
Cro.  Jac.  415.    Sty.  475.     1  Mod.  8.    6  Mod.  17.  105.    Tidd'a  Pracc. 

A  fetite  covert  was  discharged  out  of  custody,  because  she  was  ar- 
rested without  her  husband  ;  though  the  writ  was  sued  against  both, 
and  non  ent  inventus  returned  as  to  the  husband.  1  7'erm  Jie/t.  486. 
See  tit.  jirrrsl. 

In  all  actions  brought  in  S.  K.  upon  any  penal  law,  the  defendant  is 
to  put  in  but  common  bail.  Yelv.  53.  In  actions  where  damages  are 
uncertain,  bail  is  to  be  at  the  discretion  of  the  court:  on  a  ilangerous 
assault  and  battery,  upon  affidavit  of  special  damages,  a  judge's  hand 
may  be  procured  for  allowance  of  an  or  etium  in  the  writ :  and  in  action 
of  scandalum  magnulum,  tlie  court,  on  motion,  ordered  special  bail. 
Jiaym.  74.  When  bail  is  taken  by  the  chief  justice,  or  other  judge, 
on  a  liabean  eorjiut,  the  bail  taken  in  the  inferior  court  is  dismissed, 
though  the  last  bail  be  not  filed  presently,  nor  till  the  next  term. 
Yrtx'.  120,  121.  Yet  it  has  been  held,  where  a  cause  is  removed  out 
of  an  inferior  court  hy  habeas  corfiua,  if  the  bail  below  offer  themselves 
to  be  bail  above,  they  shall  be  taken,  not  being  excepted  against  be- 
low, unless  the  cause  comes  out  of  London.  For  the  suiliciency  of  the 
bail  there  is  at  the  peril  of  the  clerk,  and  he  is  responsible  to  the  plain- 
tiff: so  that  the  plaintiff  had  not  the  liberty  of  excepting  against  them, 
and  the  clerk  is  not  responsible  for  tlicir  deficiency  in  the  court  above, 
though  he  was  in  London.    1  Hall;.  97. 

Vol.  I  n  d 
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In  London  it  is  said,  special  bail  is  to  be  given  in  action  of  account, 
&c.  But  on  removal  by  Imbias  coTfiut  into  Ji.  Ji.  lliul  court  will  ac- 
cept common  bail.    2  Jul>.  401. 

Thci  e  is  not  only  bail  to  appear,  Sec.  on  writs  of  error ;  but  also  in 
audita  v«rr/  /«,  a  recognisance  of  bail  must  be  acknowledged  ;  and  upon 
a  writ  o(  uliiiinly  to  prosecute,  See.    Jnik.  C'cni.  129. 

By  the  Stat  3  Jac.  I.  r.  8.  No  execution  shall  be  delayed  by  any  writ 
of  rrror  or  «tt/ierxcdfa.^  thereupon,  unless  bail  shall  be  f^ivcn  in  double 
the  Sinn  adjudged,  to  prosecute  the  w  rit  of  error  w  ith  cIVect  ;  and  also 
to  satisfy  the  debt,  damages,  and  costs  adjudged,  kc. 

If  a  catise,  removed  from  an  inferior  court,  be  remanded  back  by 
/irocrdt i:d<t  the  same  term,  the  original  bail  in  the  iiiferior  court  are 
chargeable,  but  not  if  remanded  in  another,  tcnn.  Cro.  Juc.  363.  One 
taken  on  a  writ  of  execution  is  not  bailable  by  law;  except  an  aiidiia 
quirila  be  brought;  but  where  a  writ  of  error  is  brought  and  allowed, 
if  the  defendant  be  not  in  execution,  there  shall  not  be  an  execution 
awarded  against  him  at  the  rcuuest  of  tlic  bail,  though  he  be  present 
la  court.    I  Jbr.  331.    The  bail  ought  not  to  join  with  the  prin- 

cipal, nor  the  ])rincii>al  with  the  bail,  in  a  writ  of  error  to  reverse  the 
judgmml  against  either.    Cro.  Jac.  384. 

Oil  ca/iia.i  ad  sati  jaciendiim  against  tlic  defendant  returned  non  nt 
invriilu.!,  scire  facias  is  to  issue  against  the  bail,  or  an  action  may  be 
brt)ught.  Where  a  defendant  renders  his  body  in  discbarge  of  the  bail, 
the  plaintiiV  is,  by  the  rules  of  the  court,  to  make  his  ciioicc  of  pro- 
ceedii  g  in  execution,  whether  lie  w  ill  chai  ge  body,  goods,  or  lands. 
1  luill.  183.  And  if  the  principal,  after  judgment,  renders  not  hiniseif 
in  discharge  of  his  bail,  it  is  at  tlie  election  of  the  plaintiff  to  take  out 
execution  either  against  him,  or  proceed  against  his  bail :  but  if  lie 
takes  the  bail  in  execution,  though  he  hath  not  full  satisfaction,  he  shall 
never  after  take  the  principal  :  and  if  the  principal  be  taken,  he  may 
not  after  meddle  witli  the  bail. 

Where  two  arc  bail,  although  one  be  in  execution,  the  plaintilT  may 
take  the  other.  Cro.  Jac.  320.  2  Bulsl.  CiH.  If  a  principal  render 
himself,  and  tbcrc  is  none  to  require  his  commitment,  the  eoin  t  is  cx 
officio  to  commit  him;  luid  if  the  plaintifl' refuse  him,  he  shall  be  dis- 
ch;.rged,  anil  an  entry  made  of  it  upon  the  record.  Jtloor,  Cus.  1249. 
1  i.'  cn.  59.    Sec  llob.  210. 

There  must  be  ;ni  cxoncreim  entered,  to  discharge  the  bail.  If  the 
defendant  tlies  before  a  ca/tias  ad  suii.'if  'ac.  against  him  returned  and 
filed,  the  bill  will  be  discharged.    I  JJll.  ITT. 

The  bail  upon  a  writ  of  error  cannot  render  the  party  in  their  dis- 
charge ;  because  they  are  bound  in  a  recognisance  that  the  paity  shall 
prosecute  the  writ  of  error  with  effect,  or  pay  the  money  if  judgment 
b,'  aflirnieil.  1  JJ.'l.  Jbr.  173.  2  Cro.  402.  3  Mod.  87.  '  Kor  can  the 
bail  in  such  case  surrender  the  principal,  though  he  become  a  bank- 
rupt pending  the  writ  of  error.    I  Term  Rc/i.  624.    See  Scire  t'acias. 

Bi  fore  a  aclrefaciaH  taken  cut  against  bail,  the  principal  may  render 
his  body  ir.  discharge  of  tlic  bail :  and  if  the  bail  bring  in  liie  principal 
before  the  reuirii  of  the  second  set.  fa.  against  them,  thev  shall  be  dis- 
ch.a  ged.  I  Holt.  Mr.  250.  1  Lill.  471.  Anciently  the  bail  were  to 
bring  in  the  prircipal  upon  the  first  act.  fa.  or  it  would  not  be  allow- 
ed.   3  liulii.  182. 

If  the  bail  mean  to  acfjuit  themselves  of  their  recognisance  entirely, 
and  run  no  hazard  of  ilio  death  of  the  defendant,  then  they  must  ren- 
der him  in  their  discharge,  bifore  the  return  of  the  ca.  sa.  as  the  death 
of  the  principal  afterwards  will  not  discharge  tliem.    2  IViis.  67.  2 
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CVo.  165.  Jon.  139.  Stra.  511.  Bin  if  Oicy  do  not,  then  they  have 
until  the  return  day,  fif  the  proceedini;!;  be  by  bill.)  xrdriite  cwid  of 
the  first  sciri- facian,  if  it  be  returned  tdrr  feci,  but  if  a  tiifiil  is  return- 
Cfl  thereon,  then  imtil  the  return  day.  srilrntr  curiu  of  tlic  second  .«ri. 
fa.  .V.  on  li.  E.  5  Cli  o.  II.  .\iid  if  tlic  proceedings  be  by  oriRinal,  they 
have  till  the  i/ua'-lo  die  jioat  of  the  return  of  l!ic  first  net.  fa.  if  return- 
ed srjrc  feci ;  if  not,  tlien  till  the  quarto  die  pout  of  the  return  diy  of 
the  second.  4  liw-y.  213-1.  I  tl'th.  ^70.  If  an  action  be  broujtht, 
then  eight  d.iys  in  full  term  after  the  return.  Ji.  Trin.  1  .'/»«.  See 
furtlier  Imjxnj's  and  the  other  books  of  pr.'.ctice. 

If  bail  surrender  the  piincipalatorbefore  the  rctuni  of  the  second  .vc/rf 
facia::,  it  is  good,  although  there  be  not  inimedi.ite  notice  of  it  to  the 
plaiiitilT;  and  if,  through  want  of  notice,  he  is  at  further  charge  ap;ainst 
the  bail,  that  slv.iU  not  vitiate  the  surrender,  but  the  bull  shall  not  be 
delivered  till  they  pay  such  charges  ;  if  at  any  time,  after  the  return 
of  the  ca*iiaH,  the  b.iil  surrender  the  principal  at  a  judge's  chamber, 
and  he  thereupon  is  coninuttcd  to  the  tipstaff,  Iron)  whom  he  esc.ipcs, 
Jcc.  this  will  not  be  a  good  surrender ;  but  if  it  be  before  or  on  a  ra/iian 
rcturned,  it  is  otherwise,  the  one  being  an  indulgence,  and  the  other 
matter  of  right.  Alod,  Cas.  238,  When  a  |>erson  makes  his  csc.ipc 
out  of  prison,  and  is  retaken  and  bailed;  the  bail  shall  be  discharged 
on  writ  to  the  sheriff  commanding  him  to  keep  the  prisoner  in  dis- 
ch.irge  of  the  bail.    Stat.  I  ^Jiw.  st.  2.  r.  6.  §  3. 

The  judges  of  the  courts  .it  li'rstminstrr  have  power  by  statute  to 
appoint  commissioners  in  every  county  to  take  recognisances  of  bail, 
in  causes  depending  in  their  courts  ;  and  to  make  such  rules  for  jus- 
tifying the  bail  as  they  shall  think  fit,  Sec.  Stat.  4  and  5  li'm.  W  M. 
r.  4. 

The  commisitionrrs  arc  to  take  bail,  but  are  obliged  by  nilc  of  court 
to  kci/t  a  bo'jk  wherein  arc  the  names  of  the  plainiilV,  di  lcndant,  and 
hail,  and  the  person  who  transmits  the  same,  and  who  makes  aflidavit 
that  the  recognisance  was  duly  acknowledged  in  his  presence  :  on 
such  afPitiavit  the  judges  make  a  conditional  aUocaiur,  and  the  bail  are 
to  stand  absolute,  unless  the  plaintiff  excepts  against  them  within 
twenty  days,  and  if  he  excepts,  the  bail  n\M  juxtifj  4y  affidavit  bifjre 
commissioner}!  in  the  country.    Gilb.  II.  C.  Ji.  52. 

If  a  defendant  puts  in  bail  by  a  wrong  name,  the  proceedings  shall 
nevertheless  be  goml  j  for  otlierwise  every  man  impleaded  m.  y  givi;  a 
false  name  to  his  attorney  by  which  he  will  be  bailed,  and  then  plead 
it  in  arrest  of  judgment.  Go/dsb.  138.  But  it  hath  been  held,  that  if 
the  bail  be  entered  in  one  name,  and  the  declar.uion  and  all  tlic  pi-o- 
reedings  are  by  a  contrary  name,  it  «ill  be  erroneous.  Cro.  Ji/i:.  223. 
So  if  there  is  bail,  and  the  bail  be  taken  oil'  the  file,  the  plaintifl  Is 
■ivithoiit  remedy ;  though  where  a  habeas  corfiua  and  bail-jiirce  were 
lost  in  B.  Ji.  new  ones  were  ordered  to  be  made  out.  .Vfy.  261. 

Stat.  21  Jac.  1.  cafi.  26.  enacts.  That  it  is  felony  without  benefit  of 
clergy  to  acknowledge,  or  procure  to  be  acknowledged,  any  bail  in  the 
name  of  another  person  not  privy  or  consenting  thereto  j  provided  that 
;t  shall  not  corrti/ii  the  blood,  or  Uike  aw^y  dower. 

Stat.  4  and  5  Wm.  cJ*  M.  ca/i.  4.  §  4.  enacts.  That  any  person  re- 
presenting or  personating  another  bcfjre  commissioners  appointed  to 
take  bail,  shall  be  adju<!ged  guilty  of  felony. 

S/icciul  bail,  w  hich  is  taken  before  a  judge,  or  by  commissioners  in 
the  count!-)-,  when  accepted,  is  to  be  filed ;  after  twentii  days  notice 
given  of  putting  in  special  bail  before  a  judge,  on  a  ec/n  corfliis,  if 
there  be  no  exception,  the  bail  shall  be  filed  in  four  days.    I  Mr. 
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174.  Upon  a  cr/ii  cnr/iim  twcnly  clays  arc  allowed  to  except  against 
the  huil :  so  on  a  writ  of  error ;  and  you  need  not  give  nolir.e  ;  but 
yoii  cannot  lal.c  oiit  execution  without  givinj^  a  four  days  rule  to  put  in 
better  bail :  in  ull  oilier  cases,  notice  must  he  given.  Upon  a  liahraa 
l  or/ius  eiv;lU  and  twenty  days  are  appointed  to  except  against  the  bail, 
and  alicr  lliat.  if  it  bo  not  excepted  agauist,  it  shall  be  tiled  in  four 
days.    1  Sulk.  98.    H.  M.  8  jlnn. 

The  exception  to  bail  put  in  before  a  judge,  must  be  entered  in  the 
bail-booU,  at  the  judge's  chambers  at  the  side  of  the  bail  there  put  in, 
after  this  manner:  /  ih  rrcr/il  agaimt  Ihh  bait,  A.  B.  adorn,  for  the 
Idai'Uiff.  And  if  there  be  no  such  exception,  tlie  defendant's  attorney 
may  take  the  bail-ldrcc  from  the  judge's  chamber,  and  file  it.  Bail  is 
not  properly  such  tmtil  it  is  filed,  when  it  is  of  record  :  but  it  shall  be 
accounted  good,  till  the  same  is  questioned  and  disallowed. 

Biiil  cannot  be  justified  brfore  a  judge  iu  Iiik  c/iatn/icry  except  it  be 
by  consent,  or  lor  necessity  in  vacation  ;  but  in  the  latter  case  they 
ought  to  be  justified  ugahi  hi  term,  and  upon  that  the  defendant  is  com- 
pelled to  accept  a  declaration  to  go  to  trial  at  the  assises,  if  it  be  an 
issuable  term  ;  and  upon  putting  in  bail,  it  is  not  enough  to  give  no- 
ticc  of  their  being  put  In,  but  it  ought  to  be  of  lltcir  names,  jilaces  of 
abode,  and  irailr  or  vocation,  that  the  plaintilT  may  know  how  to  in- 
<|Uire  after  them.    6  Mod.  24,  25. 

It  being  doubtfu!  whellier  Suiidaij  should  be  reckoned  as  one  day  in 
notice  to  justify  bail,  it  was  determined  fier  cur.  tliat  for  the  future, 
Sunday  shall  not  be  counted  one  ;  (it  not  being  a  proper  day  to  inquire 
after  bail ;)  but  t-tvo  days  notice  must  be  given,  of  ivhic/t  Sunday  i-bail 
not  be  one ;  upon  motion  for  defendant  to  justify  bail,  notice  was 
served  Saturday,  June  33,  to  justify  bail  Monday,  25  ;  the  notice  be- 
ing insufficient,  the  bail  was  not  suffered  to  justify.  .Votes  in  C.  B. 
220. 

After  tlic  plaintiff  has  entered  his  exception,  and  given  notice  there- 
of to  the  defendant,  the  bail  (to  discharge  the  bond)  iimst  personally 
appear  in  court  within  tlie  time  limited  by  the  rules  thereof,  and  justi- 
fy themselves,  [or  by  affidavit  if  taken  before  commissioners  in  the 
country,]  and  the  plaintiff  may  oppose  them  by  his  counsel  :  if  it  ap- 
pear they  arc  insuflicicnt  the  court  will  reject  tliem,  and  leave  tlie 
plaintiff  at  liberty  to  proceed  upon  the  bail-bond,  or  against  the 
sheriff. 

Bail  coming  to  justify  and  not  being  present  at  tlic  sitting  of  the 
court,  must  wait  until  the  rising. 

Generally,  bail  arc  opposed  on  five  grounds  with  effect.  1st.  That 
there  is  some  mistake  in  the  notice  to  justify  ;  namely,  that  it  should 
have  been  given  two  dins  previous,  instead  of  one.  2dly.  That  the 
bail  have  assumed  tufuics  that  are  cither  feigned,  or  belong  to  other 
/lersons,  contrary  to  the  stats.  21  Jae.  I.  and  4  and  5  U'm.  M.  But 
the  court  will  not  vacate  the  proceedings  against  the  party  personated, 
until  the  otl'endcr  be  convicted.  1  Vent.  301.  Nor  can  a  conviction 
take  place,  until  the  bail-piece  be  filed.  2  Sid.  90.  3dly.  A  third 
gronntl  of  opposing  l>:dl  is,  that  they  are  not  housekeepers  ;  if  they 
be,  the  rent  paid  is  immaterial,  though  tmdcr  10/.  Loft,  148.  Nor  is 
it  necessary  they  shoidd  have  been  assessed  to  the  poor's  rate.  Ibid. 
'2i.  4lhly.  They  may  be  opposed  on  the  groimd  of  their  not  being 
worth  double  the  sum  s:oorn  to,  after  payment  of  all  their  debts.  Un- 
der this  head  may  be  ranked  bantrufits,  who  have  not  obtained  their 
certificates;  or  such  as  have  been  tnice  bankrujiis,  and  not  paid  l5f. 
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in  the  pound.  M-  24  Geo.  III.  IaisII:j,  after  tl>e  exjiiralion  of  the 
rule  to  bring  in  the  body.    Loft.  438.    M.  20  Geo.  III. 

If  the  bail  do  not  justify  at  the  day  given,  (bcinp;  the  last  day  tlicy 
have,)  ihey  art  out  of  court.  Nor  can  they  justify  after  the  rule  upon 
the  sheriff  to  bring  in  the  body  is  expired,  without  leave  of  the  court. 
J-oft,  88. 

In  case  the  defendant  by  neglect  has  suffered  the  plaintiff  to  take 
an  assignment  of  the  boiul,  and  he  lia.i  lost  a  Iriul  ;  if  he  would  wish 
to  tiT  tlic  rausc,  he  nuisl  move  the  court  for  that  purpose  on  a  spe- 
cial aflidavil  cuutainini;  merits,  if  it  he  in  term  time  ;  if  in  vaca- 
tion, he  may  apply  and  obtain  a  judge's  order,  which  will  be  granted 
upon  /luttiiiff  in  and  ficrfrctintf  hail,  /latjing  the  costs  incurred,  rcceiv' 
inff  a  declaration  in  the  origijial  action,  Jfieading  issuahtij,  and  tai'ing 
sliart  notice  of  trial,  so  as  not  to  delay  the  Itlaintiff,  and  consenting  fltat 
the  bond  stand  as  a  securittj.  But  the  court  of  A'.  J1.  has  not  yet  said, 
that  the  plaintiff  shall  take  judgment  on  the  actions  upon  the  bond, 
although  the  practice  in  the  Common  Pliu.\  is  so. 

If  the  bond  be  irregularly  assigned,  (l<  fen<lant  may  move  the  court 
to  set  the  proceedings  aside  for  irregularity,  upon  an  aflidavil,  stating 
the  particular  (i\cis. 

If  the  court  stay  the  proceedings  on  the  bond,  the  defendant  is  not 
at  liberty  to  plead  in  ahatemeni,  but  in  cliief.  Salt.  S\9.  Nor  will  the 
court  order  the  bonil  to  be  delivered  up  to  be  cancelled,  on  the  ground 
of  a  misnomer,    3  Term  Jie/t.  572. 

Pending  a  rule  to  set  asi<le  proceedings  for  irregularity,  and  to  stay 
the  proceedings,  plainiift*  took  an  assignment  of  the  bond  in  the  ntean 
lime  ;  the  court  agreed  that  the  proceedings  were  totally  sus/iendcd 
hy  an  act  of  the  court,  and  made  the  rule  absolute  to  set  aside  the  as- 
signment of  the  bond,  as  having  been  made  too  soon,  4  7Vr/«  lie/t.  17('. 

The  court  may  adjudge  bail  sufficient,  when  the  plaintiff  will  noi 
accept  of  it.  .\lso  the  cotu'l  on  motion,  or  a  judge  at  his  chamber, 
will  order  a  common  appearance  to  be  taken,  when  special  bail  is  not 
required,  on  affidavit  made  by  the  defendant  of  the  smallness  of  the 
debt  due,  Stc.  The  putting  in  of  a  declaration,  and  llie  acceptance  of 
it  by  the  defendant's  attonicy,  with  the  privily  of  the  plainlifl  's  allor- 
iiey,  is  an  acceptance  of  the  bail. 

When  the  sheriff  hath  taken  good  bail  of  the  defendant,  he  will  on 
a  rule  return  a  ce/ii,  and  assign  the  bail-bond  to  plaintiff,  w  hich  may 
be  done  by  indorsement  without  stamp ;  so  as  it  be  sianipt  before  ac- 
tion brouglit  thereupon  ;  anil  then  the  defendant  and  bail  may  be  sued 
on  ihe  bond,  by  the  pluimiff  in  his  own  name,  i.  c,  as  assignee  of  the. 
sheriff.  Slat.  4  and  3  .'Inn.  c.  16.  The  action  must  be  brought  in  the 
same  court  where  the  original  writ  was  sued  out.  .T  Durr.  1923.  I 
Jiurr.  642.  The  venue  may  be  laid  in  any  county.  Stru.  Til.  2  Ld. 
liaym.  1455.  But  if  the  plaintiff  takes  an  assignment  of  tlic  bail- 
bond,  though  the  bail  is  insuflicient,  the  court  will  not  amerce  the 
sheriff.     I  Salk.  99. 

In  case  the  defendant  doth  not  put  in  bail,  the  attorney  for  the 
plaintiff  is  to  call  on  the  sheriff  for  his  return  of  the  writ  ;  and  so 
proceed  to  an  attachment  against  the  sheriff.  If  on  a  cejd  cor/nin  no 
bail  is  returned,  a  rule  will  be  made  out  to  bring  in  the  defendant's 
body.  Though  a  defendant,  wiili  leave  of  the  court,  may  deposit 
money  in  court  instead  of  bail ;  and  in  such  case  tlie  plaintiff  shall  be 
ordered  to  waive  other  bail.    i'V/.  Mr.  Trin.  23  Car.  Ji.  It. 


314 


BAIL  I. 


Tf  more  damages,  &c.  arc  recovered  than  meiilioncd  in  the  plaint, 
or  than  the  sum  wherein  the  hail  is  bound,  the  bail  will  not  be  liable 
for  the  surplns.    1  A'nM-.  102. 

A  bail  cannot  be  witness  for  the  defendant  at  the  trial ;  but  the 
court,  on  motion,  will  discharge  the'  bail,  upon  giving  other  suf- 
ficient bail.  IVood'a  Innt.  582.  Bail-pieces  are  written  on  a  small 
square  piece  of  parchment,  with  the  corners  cut  off  at  the  bottom. 

Bail  arc  not  rei^uKirly  put  in,  unless  the  name  of  the  proper  county 
be  inserted  in  the  h.iil-piecc.    Hmith  v.  Miller,  7  Term  Hrfi.  96. 

If  a  sheriff's  ollicer  on  an  ari-est  take  an  undertakin!»  for  the  ap- 
pearance of  the  party  instead  of  a  bail-bond  without  the  plaintiff's  as- 
sent, and  hail  above  is  not  duly  put  in,  the  sheriff"  is  liai)le  to  an  ac- 
tion for  an  escape,  and  the  court  will  not  relieve  him  by  permitting 
him  to  put  in  and  justify  bail  afterwards.    Fuller  v.  Prcst,  Ibid,  109. 

lint  if  the  sheriff  permit  the  defendant  to  go  at  larj;c  without 
taking  a  bail-bond,  he  m.ty  retake  him  helorc  the  retuni  of  the  w  rit. 
Ibid. ' 

Where  a  bail-bond  has  been  taken,  it  may  be  cancelled  if  the  de- 
fendant return  into  the  sherift''s  custody  before  the  return  of  tlic  writ. 
fitam/icr  v.  AIM'jv'ice,  lb.  122. 

The  court  on  the  application  of  the  defendant's  bail,  granted  a  ha- 
beas cor/itt/t  to  the  sheriff  of  H.  in  whose  custody  the  defendant  was 
under  a  charge  of  felony  to  bring  him  up  in  order  that  he  might  be 
surrendered  by  his  bail.    S/iar/i  v.  Sheriff,  lb.  226. 

If  an  action  be  brought  hei'e  against  bail  on  a  recognisance  of  bail 
taken  in  C.  B.  they  have  the  same  indulgence  (of  eight  days  in  full 
term  after  the  return  of  the  writ  against  them)  lo  rcndei-  the  princi- 
pal, as  if  the  recognisance  had  been  taken  in  this  court.  I'uhrr  v. 
liranscombv,  7  Term  Rep.  355. 

It  is  not  necessary  to  give  bail  in  error  on  a  judgment  in  debt,  for 
goods  sold  and  delivered,  and  on  an  account  stated.  Alexander  v.  Bist, 

h.  4*9. 

If  a  defendant  be  sent  out  of  the  kingdom  under  the  alien  bill  after 
he  has  given  a  bail-bond  and  before  the  return  of  the  writ,  the  court 
will  order  the  bail-bond  to  be  cancelled.    PoHlel  v.  Williams,  lb.  51". 

Bail  to  the  sheriff  are  liable  to  the  plaiiitiH''s  whole  debt  (without 
regard  to  the  sum  sworn  lo)  and  costs,  provided  they  no  not  exceed 
llie  penalty  of  the  bail-bond.    Utrttenson  v.  Cameron,  8  Term  Heft.  28. 

But  bail  in  the  action  arc  not  liable  beyond  the  sum  sworn  to  and 
the  costs.  lb. 

Bail  in  the  original  action  after  judgment  recovered  against  them 
on  the  bail-bond,  may  be  holden  to  bail  in  an  action  on  such  judgment. 
Prenderij-fifit  v.  Daztis,  lb.  85. 

But  bail  to  the  sheriffs,  cannot  themselves  be  holden  to  hail  in  an 
action  on  the  bail-bond.  lb. 

An  action  on  the  hiiil-bond  mtist  be  brought  in  the  court  where  the 
original  anion  was  brought.    Douaitu  v.  liarclay,  lb.  152. 

Bail  have  eight  days  to  render  the  principal  from  the  return  of  that 
writ  on  which  there  is  an  effectual  proceeding  against  them.  IVilkin- 

i.  ni!  V.  lb.  422. 

Therefore  where  the  plainlift'  sued  the  bail  on  their  recognisance, 
w  ho  did  not  render  the  principal  within  eight  days,  and  then  the  plain- 
tiff died,  and  his  executors  brought  another  action  against  the  bail,  it 
was  ruled  that  the  bail  had  eight  days  from  the  return  of  the  process 
in  the  second  action  in  which  to  render  the  principal.  Ji. 
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A  defendant  who  has  given  a  bail-bond  cannot  be  holden  to  boil  iu 
an  action  brought  by  the  shcrifl"  on  that  bond.  MeUuh  v.  Paiherich, 
lb.  450. 

Bail  above  may  be  put  in  before  tlie  return  of  the  writ ;  and  con- 
sc(|tR'mly  the  plainlilV  cannot  afterwards  proceed  on  the  bail-bond. 
Hu<h-  V.  ll  Uhurd,  lb.  456. 

^V■ilcn  ilie  rule  to  bring  in  the  body  expires  the  last  day  of  a  temi, 
the  bail  have  the  whole  of  the  first  day  of  the  nc.Kl  term  to  justify  ; 
and  if  the  defendant  surrender  in  discharge  of  the  bail  on  any  part  of 
that  dav,  tlie  sherilT  cannot  be  attached  for  not  bringing  in  tlic  body. 
K.  V.  t/ie  Sheriff  of  Middlesex,  lb.  464. 

The  phrmtilT  may  sue  out  a  writ  against  the  bail  on  their  recogni- 
sance, on  the  return  day  of  the  ca.  ta.  against  the  principals.  S/iix'ert 
V.  Jlrooks,  lb.  628. 

The  s.inie  persons  who  were  bail  in  B.  H.  may  justify  again,  or  bail 
upon  a  w  rit  of  error  returnable  in  parliament.  Martin  v.  Justice,  lb. 
6j9. 

If  a  defendant  be  arrested  by  process  of  K.  B.  and  removed  by  ha- 
beas cor/iua  to  C  B.  he  niuv  put  in  and  justify  bail  in  either  court. 
Knonlut  el  a!,  v.  heading,  C.  li.    1  /?.  \i  I'.  3M. 

Bail  were  allowed  to  justify  after  the  rule  to  bring  in  the  body  had 
expired,  on  [uynient  of  the  costs  of  the  opposition.  Il'eddu/I  v.  Berger, 
lb.  325. 

If  a  man  carr}-  on  business  at  a  lodging  in  one  place,  and  keep  a 
house  at  another,  notice  of  bail  describing  him  as  of  tlic  forn>cr  place 
is  sulTicienl.  Jb. 

The  court  allowed  the  defendant  to  justify  bail  after  an  attachment 
had  issued  agai^i  the  slitriiV,  but  gave  leave  to  the  plaintiff  to  oppose 
them  without  prejudice.    li'H/iawn  v.  iVaierJicld,  lb.  334. 

Where  bail  are  regularly  put  in  and  excepted  to,  the  defendant 
need  not  describe  them  in  his  notice  of  justification.  ICiigland  v.  Xer- 
jvan,8  Term  He/i.  335. 

The  court  will  not  discharge  a  defendant  on  a  common  appearance 
on  tlie  ground  of  infancy.    Madox  v.  Uden,  lb.  480. 

A  defendant  cannot  enter  into  the  recognisance  of  bail.  Reg.  Gen. 
lb.  530. 

But  each  bail  shall  bind  himself  in  double  the  sum  sworn  to.  lb. 

In  C.  B.  two  days  notice  of  justification  must  be  given  whether  the 
bail  originally  put  in,  or  added  bail  be  brouglit  up.  .\'ttiion  v.  Barret, 
C.  B.    2  li.  iS  P.  30.    Seem  in  B.  R.  U'righi  v.  Zcw,  lb.  31. 

It  is  not  a  suflicicnt  ground  for  rejecting  a  person  as  bail,  that  he  is 
described  to  be  "  of  jI.  in  the  county  of  B.  gaol-Uccpcr."  l-'aulkner 
V.  U'ise,  lb.  150. 

The  court  will  not  discharge  a  defendant  on  common  appearance  on 
the  ground  of  his  having  obtained  his  cenificaie  as  a  bankrupt  and  of 
the  debt  being  thereby  barred,  if  the  validity  of  the  certificate  is 
meant  to  be  disputed.    S:acy  v.  1-Vderici,  lb.  390. 

If  a  defendant  in  error,  (the  plaintifl'  in  an  action,)  upon  judgment 
being  affirmed,  take  in  execution  the  body  of  the  plaintifl"  in  error, 
for  the  debt,  damages  and  costs  in  error,  he  does  not  thereby  dis- 
charge the  bail  in  error,  but  may  sue  them  upon  their  recognisance. 
Perkins  v.  Petit  and  Gali,  lb.  440. 

A  recognisance  entered  into  by  the  bail  in  error  without  the  princi- 
pal is  good.    Dixon  v.  Dixon,  lb.  443. 

If  on  a  bond  debt,  double  the  sum  secured  by  the  bond  be  the  sum 
for  which  the  bail  bind  tberosclYCs  in  the  recogiusauce  in  error,  it  is 
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sufficient,  ihoiigh  ;i  further  sum  be  due  for  interest  and  costs,  and 
nominal  damages  Iiavc  been  recovered.  lb. 

If  bail  be  pin  in  with  ilie//u:rr  of  the  county  in  which  the  defend- 
ant is  arrested  on  a  rrsitintm  ca/itav^  the  bail  may  be  treated  as  a  nulli- 
ty and  an  attachment  issue.    Chm/iaon  v.  Knoj-y  Jb.  516. 

But  if  ibc  plaintifi'  appear  to  have  been  aware  that  the  bail  were  ac- 
tually put  in,  though  witli  the  wrong  Jilazcr,  the  court  will  relieve 
against  the  attachment.    Id.  Hi. 

An  indorsor  of  a  bill  of  exchange  may  be  bail  for  the  drawer,  in  an 
action  against  him  on  the  same  bill.    Harrh  v.  Muukij,  Ih.  526. 

An  attorney's  clerk,  though  ni>t  clerk  to  the  defendant's  attorney, 
cannot  become  bail  above.    Redit  v.  Broottiht-utt^  Jb.  564. 

Court  will  stay  proceedings  against  both  the  bi^il  on  payment  of  tlic 
sum  sworn  to,  and  costs,  although  less  than  the  damages  recovered, 
or  tlian  the  sum  named  in  the  process.  Clark  v.  Bradshaiu,  I  East, 
86. 

Sci.fa.  against  bail  must  lie  four  days  in  the  office  as  well  where 
acire  frci  is  returned  as  nihil.  WiUiamt  v.  Afaxon,  cited  in  the  above 
case. 

Where  defendant  was  sued  by  original  in  Lojidott  the  sci. against 
the  b.iil  must  be  sued  there  also  ;  and  it  does  not  help  the  plaintiff 
who  sued  out  tlic  sci.  fa.  in  Middlesex,  that  bail  had  by  mistake  has 
iiccn  put  in  there.  Uarris  and  another  v.  Catvart  and  another,  1 
Kant,  603. 

.\  writ  of  error  though  not  returned  is  of  itself  a  sii/icrscdras,  and 
may  be  pleaded  by  l)ail  to  have  been  issued  and  allowed  after  issuing, 
and  before  the  return  of  the  ca.  jo.  against  the  principal,  so  as  to 
avoid  proceedings  against  them  in  sci.  fa.  upon  the  recognisance  of 
bail  prosecuted  after  a  return  by  the  sheriff  of  non  rxt  in-vcntua  made 
peniling  such  writ  of  error.    Haw/ison  v.  BroKvn,  2  Kant,  459. 

Bail  in  error  are  not  required  by  stat  3  Jae.  I.  c.  8.  on  error  brought 
on  a  judgment  by  default  in  debt  on  a  count  for  a  promissory  note  any 
more  than  on  counts  for  goods  sold  and  delivered,  and  on  an  account 
stated  ;  though  if  there  were  one  count,  on  which  judgment  was  en- 
tered up,  for  w  hich  bail  in  error  were  not  required,  it  seems  suf- 
ficient to  excuse  the  plainlilf  in  error.    Trirr  v.  Bridffnian,  2  £ast. 

An  omission  in  the  ae  etiam  part  of  the  writ  of  the  sum  for  which 
the  defeiid.mt  is  arrested,  on  bailable  process  is  irregular,  and  he  can- 
not be  liolden  to  special  bail  thereon.    Da-aisor.  v.  J-'rost,  Ibid.  305. 

Time  enlarged  for  bail  to  surrender  a  bankrupt  under  examination. 
Maude  v.  Jouctt,  3  Host,  145. 

B.  R.  have  power  to  bail  in  discretion  in  all  cases  of  felony,  as  well 
IS  other  ofl'enees.    Hex  v.  Marl:/!,  lb.  163. 

One  who  was  committed  to  A'eti-i,'ate  by  commissioners  of  bankrupt 
for  not  ansivering  satisfactorily  to  certain  questions,  must  for  the  pur- 
pose of  being  surrendered  by  his  bail  in  fi  civil  suit,  be  brought  up  by 
habeas  cor/nis  issued  on  the  crown  side  of  the  court,  on  which  side  also 
must  be  taken  the  subsequent  rule  of  his  surrender  in  the  action, 
liis  commitment  firo  forma  to  the  marshal,  and  his  recomniiti'nent  to 
\ ; ro.iro^-  cliarged  with  the  several  matters.    Taiilor's  case,  lb.  232. 

After  notice  of  render,  all  proceedings  against  bail  shall  cease.  {T. 
1  Jnn.)  Byrne  v.  .'Iguilar,  lb.  306. 

Upon  a  writ  of  error  sued  out  by  the  principal  after  tUc  bail  arc 
lixed  and  proceedings  against  them  in  sci.fa.  the  court  will  only  stay 
proceedings  against  Ihc  bail  pending  the  writ  of  error,  on  the  terms  of 
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the  bail's  umlcrtaking  to  pay  the  condemnation  money  and  tlic  costs  of 
ihe  sci.fa.  and  (if  it  be  a  case  in  whicli  there  is  no  bail  in  error)  to 
pay  the  costs  also  of  a  w  rit  of  error  if  judgment  should  be  afiimied. 
Snc/tanan  v.  .Elders  and  anochfr^  lb.  546. 

If  the  second  writ  of  sci.  fa.  be  in  proper  time  on  ihc  file  in  the 
sheriff's  office,  that  is  siiflicicnt  to  warrant  proceedings  against  the 
bail,  though  it  were  not  entered  in  the  sci.fa.  book  in  the  sheriff's 
olBce,  which  is  merely  a  private  book  for  his  own  convenience.  Hcij- 
•uiood  V.  Hcnilafd  r!  ai.  lb.  570. 

If  ba'J  apply  to  stay  proceedings  tipon  the  bail-bond,  or  against  the 
sheriff,  they  need  not  swear  to  merits,  though  a  trial  lias  been  lost.  I 
B.  &  P. 

11.  As  TO  Bail  for  Chimes.  At  common  law,  bail  was  allowed  for 
all  offences  except  murder.  2  Inat.  109.  And  if  the  party  accused 
could  find  sureties,  he  was  not  to  be  comniilled  to  prison  ;  for  all  per- 
sons might  be  b;uled  till  convicted  of  the  offence.  2  Ittat.  186.  Hut 
by  statute  it  was  after  enacted,  that  in  case  of  homicide  the  offender 
should  not  be  bailed  :  and  by  our  statutes,  murderers,  outlaws, 
house-burners,  thieves  openly  defamed,  &c.  are  not  bailable  ;  but 
where  persons  arc  accused  of  larceny,  as  accessaries  to  felony,  or 
under  light  suspicion,  they  may  be  admitted  to  bail.  Stat.  3  Jidvi.  I. 
r.  15. 

One  indicted  and  found  guilty  of  the  dralh  of  a  man  by  misadven- 
lure,  as  by  casting  a  stone  over  a  house,  and  by  chance  killing  a  man, 
woman  or  child,  is  not  bailable.    3  Ediv.  III.    Corojie^  354. 

One  indicted  of  consjiiriicy,  viz.  that  he  w  ith  others  conspired  falsely 
to  indict  another  of  murder  or  fctonn-f  by  means  wiiereof  he  was  in- 
dicted, and  afterwards  convicted,  shall  not  be  bailed.  The  resolution 
of  all  tlu;  ju<!;;cs,  ii]]i.u  the  question  demanded  by  King  Jidvi.  III. 
himself,  as  apijeais,  '17  .iiis.  1. 

One  indicted  for  bur^Jarij  may  be  bailed.    29  jles.  44. 

One  indicted  on  sin/iicion  of  robbtry  was  outlawed,  and  taken  on  the 
ottttaiery^  and  brouglu  rjrit  of  trror.^  and  being  brought  to  B.  li.  by 
/tabeait  corpus,  prayed  to  be  bailed  and  took  two  exceptions  to  tlie  in- 
dictment;  1st.  That  he  was  in  prison,  and  knew  nothing  of  Ih.o  out- 
lawry ;  2dly.  That  the  charge  is  too  general,  and  nobody  prosecutes  ; 
but  tier  RolU;  Ch.  J.  He  cannot  be  bailed.  Sly.  418.  But  see  Stat. 
4  and  5  Wm.  iJf  M.  c.  18.  which  enacts  that  persons  oullwsvcd,  except 
for  treason  or  felony,  may  appear  by  attorney  and  reverse  tiie  same 
without  bail ;  except  special  bail  shall  be  ordered  by  the  court  :  and 
that  persons  arrested  upon  any  cajiias  utlagatum,  except  for  treason 
or  felony,  may  be  discharged  by  an  attorney's  engagement  to  appear  : 
and  in  cases  where  special  boil  is  required,  the  sheriA'  may  take  bond 
with  sureties. 

By  the  coinmon  law  the  sheriff  might  bail  persons  an'ested  on  sus- 
picion of  felony,  or  for  other  offence  builuble ;  but  he  hath  lost  this 
power  by  the  stat.  1  Kd^v.  IV.  c.  2.  Justices  of  peace  may  let  to  bait 
persons  suspected  of  felony,  or  others  bailable,  until  the  next  sessions  ; 
though  where  persons  are  arrested  for  manslaugliter  or  felony,  being 
bailable  by  law,  they  are  not  to  be  let  to  bail  by  justices  of  peace  but 
in  open  sessions,  or  where  two  justices  {rjtiorum  anus)  are  preseiu  ; 
and  the  same  is  to  be  certified  wltli  the  examination  of  the  olleiidcr, 
and  the  accusers  bound  oyer  to  prosecute,  S;c.  3  Hm.  VII.  c.  3. 
1  and  2  ej"  jV.  c.  1 3.  §  3.  Nor  to  restrain  justices,  in  London  and 
JSIuldlcaex,  and  towns  corporate.    I  and  2  P.  cs".  M.  c.  13.  §  6.    If  a 

Vol.  I.  I  E  e 


S18 


BAIL  II. 


person  be  dangerously  wounded,  the  offender  may  be  baiUd  till  tlie 
person  is  dead  ;  but  ii  is  usual  to  have  assurance  from  some  skilful 
surgeon,  tliat  the  party  is  like  to  do  well.  2  lust.  186.  .\  man  ar- 
rested and  imprisoned  for  felony,  being  bailable,  shall  be  bailed  before 
it  appears  whether  he  is  guilty  or  not ;  but  when  convicted,  or  if  on 
examination  be  confcsscth  the  felony,  he  cannot  be  baited.  4  Intl. 
178. 

It  is  to  be  observed,  that  the  stat.  Wesim.  I.  3  Edw.  I.  c.  13.  above 
mciitioncd,  doth  not  extend  to  the  judges  of  R.  H.  kc.  only  to  sheriffi 
and  other  infvriur  officrrs.  H.  F.  C.  98,  99.  Likewise,  justices  of 
g;iol  delivery,  not  being  within  the  restraint  of  the  slamte  of  U'catm.  1. 
may  bail  persons  convicted  before  them  of  homicide  by  misadventure, 
ur  scif-defence,  the  better  to  enable  them  to  purchase  their  pardon. 
Cron:/,.  154.  a.    H.  P.  C.  101.    /'.  vV.  J3.  216.    «.  P.  C.  15. 

Also  it  seems  lliat  in  discretion  they  may  bail  a  person  convicted 
before  them  of  manslaughter,  upon  special  ciicumstanccs  :  ss  if  the 
evidence  against  him  were  slight,  or  if  he  had  purchased  his  pardon. 
H.  P.  C.  101.     Crom/i.  153. 

The  court  of  H.  R.  has  power  to  bail  in  all  cases  whatsoever,  and 
will  e.xercise  their  discretion  in  all  cases  not  capital  ;  in  capital  cases* 
where  innocence  may  be  fairly  presumed  ;  and  in  every  case  where  the 
charge  is  not  alleged  with  sufficient  certainty.  Leach's  Jtwivk.  P.  C. 
2.  r.  15.  §  80.  in  note,  where  several  cases  are  enmneratcd. 

It  is  to  be  observed  that  with  respect  to  the  nature  of  the  offence, 
although  this  court  is  not  tied  down  by  the  rules  prescribed  by  the 
Stat,  of  U'eslm.  1.  yet  it  will  in  discretion  pay  a  due  regard  to  those 
rules,  and  not  admit  a  person  to  bail  who  is  expressly  declared  to  be 
irreplevisable,  without  some  particular  circuuislances  in  his  favour. 
2  Inst.  185,  186.  189.  H.  P.  C.  104.  1  Salic.  61.  3  Hulsl.  113.  S 
Hawk.  P.  C.  c.  13.  §  80.    5  Mod.  45-t. 

And  therefore  if  a  person  be  attainted  of  felony,  or  convicted  there- 
of by  verdict  general  or  special,  or  notoriously  guilty  of  treason  or 
manslaughter,  &c.  by  his  own  confession  or  oliierwise,  he  is  not  to  be 
aidmitled  to  bail,  without  some  special  motive  to  induce  the  court  to 
grant  it.  Kclyiigc,  90.  Vyer,  79.  1  Bulst.  87.  2  Han-k.  JP.  C.  c. 
15.  §  80. 

Upon  a  commitment  of  either  house  of  parliament,  when  it  stands 
indifferent  on  the  return  of  the  habeas  cvr/ms,  whether  it  be  legal  or 
not,  tlic  com-t  of  B.  P.  ought  not  to  bait  a  prisoner.  Leuch*s  Harjk. 
P.  C.  2.  c.  13.  §  "3.  But  if  it  be  demanded  in  case  a  subject  should 
he  committed  by  either  of  the  houses,  for  a  matter  manifestly  out  of 
their  jurisdiction,  what  remedy  can  he  have  !  I  answer,  (says  the 
learned  and  cautious  Serjeant  Hav.'kins.')  as  this  is  a  case  which  I  am 
persuaded  will  riever  happen,  it  seems  needless  over  nicely  to  ex- 
amine it.  See  Lriich's  notes.  2  Hawk.  P.  C.  eiiji.  15.  §  72.  From 
the  cases  cited  there,  {viz.  The  Hon.  ^leje.  Murraii'.i,  I  Mils,  229. 
John  ll^ilkea's,  2  llils.  138.  Untick  v.  Carringloii,  11  Si.  Tr.  317. 
Brass  Crosby's,  3  Wits.  188.  2  Black.  755.)  it  appears  that  tlic  courts 
in  Westminster  Hall  have  been  positively  of  opinion,  "  that  they  have 
no  power  to  decide  on  the  privileges  of  parliament ;  that  the  rights  of 
the  house  of  commons  arc  paramount  to  the  jurisdiction  of  those 
courts  ;  that  the  connnons  are  the  exclusive  aibiiers  ol  iheir  own  pe- 
culiar privileges  ;  that  their  power  of  conmulnunt  is  inherer.t  in  the 
very  nature  of  their  constitution  ;  and  finally  that  their  adjudication  is 
tantamount  to  a  conviction,  and  their  cunnnitnteiit  equal  to  on  exccu- 
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tion  ;  and  tliat  no  coort  can  discharge  a  prisoner  eommitted  in  execu- 
tion by  unotlicr  court." 

Ilowevc  i-,  a  person  committed  for  a  contempt,  by  order  of  eitlicr 
liouse  of  parliiuiiem,  may  be  discluirnid  by  }t.  li.  after  a  dissolution 
or  prorogation,  wbicli  determine  all  orilcvs  of  parlianuMU  :  also  it  is 
said  on  an  impeachment,  when  the  parlianicnl  is  not  silting,  and  the 
parly  has  been  long  in  prison,  B.  li.  may  bait  him.  The  court  of  B. 
li.  Iiath  bailed  persons  comn>itted  to  the  J'lict  Prison  by  the  lord  chanr 
cellor;  when  the  crime  of  commitment  was  not  mentioned,  or  only 
in  general  terms,  &c.    2  Han<k.  P.  C.  c.  \5.§7Ci. 

And  B.  li.  having  the  control  of  all  inferior  courts,  may  .it  their 
discretion  /uiil  any  person  unjustly  committed  by  any  of  those  courts. 
In  admitting  a  pcr-.cui  to  n^.it  in  lUc  roiu  l  ul  Jl.  K.  I'm'  f  lony.  See.  ft 
several  i*ec(>gnisaiu-e  is  rnt<  ri  d  into  to  the  king  in  a  ct  itiiin  stnn  from 
each  of  the  *o;V,  that  the  prisoner  shall  ap.pcar  at  a  certain  day,  &c. 
And  also  that  the  hail  shall  be  liable  for  the  default  of  such  appearance, 
body  for  body.  And  it  is  at  the  discretion  of  justices  of  the  peace, 
in  admitting  any  person  to  hail  for  felony,  to  take  the  recognisance  ia 
a  certain  sum,  or  body  for  body  :  but  where  a  person  is  bailed  by  any 
court,  Sec.  for  a  crime  of  an  inferior  nature,  the  recognisance  ought 
to  be  only  in  a  cei  tain  sum  of  money,  and  not  body  for  body.  2  Hawk, 
c.  15.  §  83.  And  the  hail  are  to  be  bound  in  double  the  sum  of  the 
criminal.  Where  persons  arc  bound  body  for  body,  if  the  ofi'cndcr 
doth  not  appear,  whereby  the  recognisance  is  forfeited,  the  bail  are 
not  liable  to  such  punishment  to  which  the  principal  would  be  ad- 
judged if  found  guilty,  but  only  to  be  lined,  &o.  K'ooil's  last.  618. 
If  bail  suspect  the  prisoner  will  ily,  they  may  cany  him  before  a 
justice  to  find  new  sureties  ;  or  to  be  committed  in  their  discharge. 
1  /?(•/(.  99. 

The  courts  of  King's  Bench,  Common  Pleat  and  E.vchequer,  in  terra 
time,  and  the  Chancery  in  the  term  or  vacation,  may  bail  persons  by 
the  habeas  cor/ius  act.    Sec  tit.  Habeas  Cor/ius. 

To  refuse  hail  w  hen  any  one  is  bailable  on  the  one  hand  ;  or  on  the 
other  to  admit  any  to  bail  who  ought  not  by  law  to  be  admitted,  or  to 
take  slender  bail,  is  punishable  by  fine,  Sec.  2  Insl.  291.  N.  P.  C. 
97.  And  sec  further,  3  F.<lm.  I.  c.  15.  27  /iUto.  I.  si.  I.  c.  3.  4  £dw. 
111.  c.  2.    1  anil  2  P.Uf  M.  c.  13.  and  31  Car.  II.  c.  2. 

No  person  shall  be  bailed  for  felony  by  less  than  two  ;  and  it  is  said 
not  to  be  usual  for  the  JCin,^*s  Bench  to  hail  a  man  on  a  habeas  cor/ius, 
on  a  commitment  of  treason  or  felony,  without  four  sureties  ;  the  sum 
in  which  the  sureties  are  to  be  bound,  ought  to  be  never  less  than 
401.  for  a  capital  crime  ;  but  it  may  be  higher  in  discretion,  on  con- 
sideration of  the  ability  and  (|Uality  of  the  prisoner,  and  the  nature  of 
the  offence  ;  and  the  sureties  may  be  examined  on  oath  concerning 
then-  sufficiency,  by  him  thai  takes  the  bail  ;  and  if  a  person  be  bailed 
by  insiiflicient  sinetics,  he  may  be  required,  cither  by  him  who  look 
the  hail,  or  by  any  other  who  hath  power  to  bail  him,  to  find  better 
stnetics,  and  on  his  refusal  may  be  eommitted;  for  insulTicient  sure^ 
tics  arc  as  none.    2  Nawk.  P.  C.  c.  15.  §  4.    //.  P.  C.  97. 

Uut  justices  must  take  care,  that  under  pretence  of  denuinding  suf- 
ficient surrty,  they  do  not  make  so  excessive  a  demand,  as  in  eflect 
amouiUs  to  a  dcuhd  of  hail ;  for  this  is  looked  upon  as  a  great  gricv* 
ance,  and  is  complained  of  as  such  by  1  IVm.  tjf  M.  si.  2.  c.  2.  (the 
bill  of  rights,)  by  which  it  is  declared,  that  cxcessire  bail  ought  not 
to  be  required.    2  Haivk.  P.  C.  c\  1,1. 
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If  where  a  felony  is  committed,  one  is  bronghl  before  a  justice  on 
suspicion,  the  person  suspected  is  to  he  bnilcci  orconnniltcd  to  prison  ; 
but  if  tlicre  is  no  felony  done,  he  may  be  discharged.  J!-  C.  98. 
106. 

Persons  committed  for  treason  or  felony,  and  not  indicted  the  next 
term,  arc  to  be  bailed.    31  Cur.  II.  c.  2.  §7. 

^Vllere  bail  may  have  writ  of  detainer  against  tlte  prisoner.  See  1 
^7in.  »l.  2.  c.  6.  §  3. 

Justices  of  peace  are  required  lo  bail  officers  of  customs  and  ex- 
cise, who  kill  persons  resisting.    9  G^-o.  II.  r.  33.  %  35. 

The  coui  t  of  King's  Brr.ch  and  Jiuiicwry  in  Scoitumt  not  restrained 
from  hailing  per.sons  commi: ted  for  felonies,  against  the  laws  of  customs 
or  excise.    9  Cn.  II.  c.  3ii.  %  38.    19  f.Vo.  II.  r.  34.  §  1'2. 

For  further  jiarticulars  relative  to  bail  in  criminal  cases,  see  Lettctt'i 
l/wwli.  P.  C.  2.  r.  15.  very  much  a.\  large. 

BAILS  signify  bone  lircs.    Scotch  Diet. 

BAILIFF,  lialliviis.']  From  the  French  word  beijlij}',  that  h/!ric/icttu 
provlmin,  and  as  the  name,  so  the  office  itself  was  answerable  to  that 
of  France  ;  where  there  were  eight  parliaments,  which  were  high 
courts  from  M  hencc  there  lay  no  appeal,  and  within  the  precincts  of 
the  several  parts  of  that  kingdom  which  belor.ged  to  each  parliament 
there  were  several  provinces  to  which  justice  was  administered  by  cer- 
tain officers  called  bailiffs  :  and  in  linffland  wc  have  several  cotmties 
in  which  justice  hath  been,  and  still  is,  in  small  suits,  administered 
to  llic  inhabitants,  by  the  officer  whom  we  now  call  sheriff  or  viscount  ; 
(one  of  which  names  descends  from  the  Saxons,  the  other  from  the 
Mrmans  ;)  and  tlniugh  llie  sheriff  is  not  called  bailiff,  yet  it  is  proba- 
ble tliat  was  one  of  his  names  also,  because  the  county  is  often  called 
battiva :  as  in  the  return  of  a  writ,  where  the  person  is  not  arrested, 
the  siieriff  saith,  lii/ra-tiominatus  A.  B.  wen  est  im'entas  in  baliiva  mea, 
&c.  IStcA.  Het.  £rrr\/'il.  285.  And  in  the  statute  of  Magna  Charta, 
cap.  28.  and  14  Jid'iv.  III.  c.  9.  the  word  bailiff  seems  to  comprise  as 
\pell  slienSs,  as  bailiffs  of  hundreds. 

As  this  realm  is  divided  into  counties,  so  even*  county  is  divided 
into  hundreds ;  within  which  in  ancient  times  the  people  had  justice 
admiiiistered  to  them  by  the  several  officers  of  every  hundred,  which 
"Were  tiie  bailiffs.  And  it  appears  by  Bract'jn  (l;b.  3.  tract.  2.  ca/i.  34.) 
that  bailiffs  of  hundreds  might  anciently  hold  plea  of  appeal  and  ap- 
provers :  hut  since  that  time  the  hundred  courts,  except  certain  fran- 
chises, are  swallowed  in  the  county  courts  ;  and  now  the  bailiff's  name 
and  office  is  grown  into  contempt,  they  being  generally  officers  to 
serve  writs,  Ssc.  within  their  liberties.  Though  in  other  respects, 
the  name  is  still  in  good  esteem  ;  for  the  chief  magistrates  in  di- 
vers tov/ns,  arc  called  bailiffs  :  and  sometimes  the  persons  to  whom 
the  king's  castles  arc  committed  are  termed  bailiffs,  as  the  bailiff  of 
Dox'er  Castle,  &c. 

Of  the  ordinary  bailiffs  there  are  several  sorts,  viz.  bailiffs  of  liber- 
ties ;  sheriC's  bailiffs  ;  bailiffs  of  lords  of  manors  ;  bailiffs  of  husband- 
ry, Stc. 

Jiailiffs  of  liberties  are  those  bailiffs  who  arc  appointed  by  every 
lord  witliin  his  liberty,  to  execute  process  and  do  such  offices  therein, 
as  the  bailiff  errant  doth  at  large  in  the  county  ;  but  bailiffs  errant  or 
itinerant,  to  go  up  and  down  the  county  to  serve  process,  are  out  of 
use. 

Bailiffs  of  liberties  and  franchises,  arc  to  be  sworn  to  take  dis- 
tresses, truly  impanel  jurors,  make  returns  by  indenture  between  them 
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and  sheriffs,  &c.  and  sliall  be  punished  for  malicious  distresses  by  fine 
and  treble  damages,  by  ancient  statutes.  Vide  12  Edw.  II.  */.  1.  t.  5. 
U  Edv).  III.  si.  1.  c.  y.  20  Edw.  III.  c.  6.  1  Edv>.  lU.  nt.  1.  c.  5. 
2  III.  f.  4.  5  /irfiK.  HI.  c.  4.   II  /irn.  VII.  c.  15.    27  VIII. 

c.  24.    3  Gfo.  I.  c.  15.  5  10. 

The  bailiff  o(  a  OTrr^y  may  make  an  inquisition  and  extent  upon  an 
elfgil.  The  sheriff  returned  on  a  writ  of  i  lrgit,  that  the  party  had  not 
any  lands  but  within  tlic  lilierty  of  St.  Kdmund'a  Burij,  and  that  J.  S. 
^ai'/yT there,  had  the  execution  and  return  of  all  writs,  and  that  he  in- 
t|uired  and  returned  an  extent  by  inquisition,  and  the  hailiff'  delivered 
the  moiety  of  the  lands  extended  to  the  plaintiff,  who,  by  virtue  thereof, 
entered,  &c.  This  was  held  a  good  return.  CVo.  Car.  319.  These 
bailiffs  of  liberties  cannot  arrest  a  man  witliout  a  warrant  from  the 
sheriff  of  the  county:  and  yet  the  sheriff  may  not  enter  the  liberty 
himself,  at  the  suit  of  a  subject,  (unless  it  be  on  a  tjuo  minus.,  or  cu/iiaa 
ntlagaiutn,)  without  clause  in  his  writ,  Xun  omitlas  /iro/iler  dliijuam  li- 
berlalcm,  lie.  If  the  sheriff,  5cc.  enters  the  liberty  without  such 
power,  the  lord  of  the  liberty  may  have  an  action  against  him  ;  though 
Ihc  execution  of  the  writ  may  stand  good.    1  Vent.  406.    2  Inst.  453. 

Skfriffs'  biiiliffa  are  such  who  are  servants  toshcrifi's  of  counties,  to 
execute  writs,  warrants,  Sec.  I'ormerly  bailiffs  of  hundreds  were  the 
officers  to  execute  writs ;  but  now  it  is  done  by  special  huiliffs,  put  in 
with  them  by  the  sheriff.  A  bailiff  of  a  liberty  is  an  officer  which  the 
court  takes  notice  of;  though  a  sheriff's  bailiff  h  not  an  officer  of  the 
court,  but  only  the  sheriff  himself.  I'asch.  23  Car.  I.  B.  R.  The  ar- 
rest of  the  sheriff's  bailiff  is  the  arrest  of  the  sheriff;  and  if  ;uty  rcs- 
cous  be  made  of  any  person  arrested,  it  shall  be  adjudged  done  to  the 
sheriff:  also  if  the  bailiff  permit  a  prisoner  to  escape,  action  may  be 
brought  against  the  sheriff.  Co.  Lit.  61.  168.  Sheriffs  are  answerable 
for  misdemeanors  of  their  bailiffs  ;  and  are  to  have  remedy  over  against 
them.  2  Inst.  19.  The  latter  are  therefore  usually  bouiul  in  an  obli- 
gation for  the  due  execution  of  their  offices,  and  thence  are  called 
bound  bailiffs  ;  which  the  common  people  have  corrupted  to  a  more 
humble  appellation. 

There  arc  thirty-six  Serjeants  at  mace  in  London  who  may  be  term- 
ed bailiffs,  and  they  each  give  security  to  the  sheriffs. 

By  Stat.  14  Edij.  III.  c.  9.  sheriffs  shall  appoint  such  bailiffs,  for 
whom  they  will  answer  ;  and  by  stat.  1  Hm.  V.  c.  4.  no  sherifl's  bailiff 
shall  be  attorney  in  llie  king's  court.    R.  M.  1654. 

Bailiffs  of  lords  of  manors,  are  those  that  collect  their  rents,  and 
levy  tlieir  fines  and  amercements :  but  such  a  bailiff  cunnol  distrain  for 
an  amercement  w  ithout  a  special  warrant  from  the  lord  or  his  steward. 
Cro.  Eli:.  698.  He  cannot  give  license  to  commit  a  trespass,  as  to 
cut  down  trees,  £cc.  though  he  may  license  one  to  go  over  land,  being 
a  trespass  to  the  possession  only,  the  profits  whereof  are  at  his  dis- 
posal. Cro.  Jac.  337.  377.  A  bailiff  may  by  himself,  or  by  com- 
mand of  another,  take  cattle  damage-fcasant  upon  the  land.  1  Danv. 
Mr.  685.  Vet  amends  cannot  be  tendered  to  the  bailiff.,  for  he  may 
not  accept  of  amends,  nor  deliver  the  distress  when  once  taken.  5 
Refi.  76.  These  bailiffs  may  do  any  thing  for  the  benefit  of  their  mas- 
ters, and  it  shall  stand  good  till  the  master  disagrees;  but  they  can  do 
nothing  to  the  prejudice  of  their  masters.    Lit.  Refi.  70. 

Bailiffs  of  courts-buron  summon  tliose  courts,  and  execute  the  process 
thereof;  they  present  all  pound-breaches,  cattle-strayed,  &c. 

Bailiffs  of  husbandry  are  belonging  to  private  men  of  good  estates, 
an^  have  the  disposal  of  the  under-servants,  every  man  to  liia  labour ; 


BAILME>FT. 


they  also  fell  trees,  repair  houses,  hedges,  &c.  and  collect  the  profits 
of  the  land  for  their  lord  and  master,  for  which  they  render  account 
yearly,  6c  c. 

Besides  these,  there  arc  also  bailifft  of  ihe  forest,  of  which  see 
Manvioorl,  /tart  l./io^'f  113. 

An  Appointment  of  a  Bailiff  ol  a  Manor. 

KNOW  all  men  *y  M«r  /irrtrnlt.  That  I  W.  B.  of,  &c.  Rtq.  lord 
of  Ihr  manor  of  U.  in  ihr  county  tf  G.  Have  made,  ordained,  de/itited, 
and  aftfiointed,  and  by  these  ftresejits  do  make,  ordain,  de/iute,  and  afl- 
fioint  J.  G.  of,  Stc.  my  Iwilifl^yor  ine,  and  in  my  name,  and  to  vty  use, 
to  cotiect  and  gather,  and  to  attl;  reijuirc,  demand,  and  receive  of  ail  and 
every  my  tenants,  that  have  held  or  enjoyed,  or  now  do,  or  hereafter  shall 
hold  or  enjoy,  any  messuages,  lands,  or  tenements,  from,  by,  or  under 
me,  icithin  my  said  manor  of  D.  all  rents,  and  arrears  of  rent,  heriots, 
and  other  profits,  that  notv  are,  or  hereafter  shall  become  /layable,  due, 
owing,  or  belonging  to  me  vithin  the  said  manor  ;  and,  in  dr fault  of  pay- 
ment  thereof,  to  distrain  for  the  same  from  lime  to  time,  and  such  dis- 
tress or  distresses  to  imfiound,  detain  and  keep,  until  payment  he  made 
of  the  said  rents  and  profits,  and  the  arrears  thereof  jind  I  do  also 
further  empower  and  authorise  the  said  J.  G.  to  take  care  of  and  inspect 
into  alt  and  ex^ery  my  messuages,  lands,  and  vjoods  within  the  said  manor, 
and  to  take  an  account  cf  all  defects,  decays,  wastes,  spoils,  trespasses, 
or  other  misdemeanors,  committed  or  permitted  ivithin  my  said  manor,  or 
in  any  messuages,  lend.';,  or  woods  there  :  and  from  time  to  time,  to  give 
me  a  just  and  true  account  in  writing  thereof:  and  further  to  act  and 
do  alt  other  things  that  to  the  ojjice  of  a  bailift'  of  the  said  manor  bclonga 
and  appertains,  during  my  Kill  and  pleasure.    In  Witness,  Sec. 

B.MLIS,  arc  letters  to  raise  fire  and  sword.    Scotch  Diet. 

B.VILIWICK,  ballivai]  Is  not  only  taken  for  the  county,  but  sig- 
nifies generally  that  liberty  which  is  exempted  from  the  sheriff'  of  the 
county,  over  which  the  lord  of  the  liberty  appointeth  a  bailiff,  with 
such  pow  crs  within  his  precinct,  as  an  under-sheriff  exerciseth  under 
the  si.erifl'  of  the  county ;  such  as  the  bailiff  of  H'estminster,  &c.  Stat. 
27  Kli:.  cap.  12.    I  food's  Inst.  206. 

B.MLMENT,  from  bailler,  Fr.  to  deliver.]  "  A  delivery  of  goods 
in  trust,  upon  a  contract  expressed  or  implied  that  the  trust  shall  be 
faithfully  executctl  on  the  part  of  the  bailee  [tJie  person  to  whom 
they  are  delivered:  ]  2  Comm.  431.  which  see;  to  which  Sir  W.  Jones 
adds,  "  .-xnd  the  Roods  redelivered  as  soon  as  the  time  or  use,  for 
which  they  were  bailed,  shall  have  elapsed  or  be  performed."  Law  of 
Bailments,  p.'  1 17. 

It  is  to  be  known  that  there  arc  six  sorts  of  bailments,  which  lay  a 
care  and  obligation  on  the  party  to  w  hom  goods  arc  bailed  ;  and  which, 
eonsenuenlly,  subject  him  to  an  action,  if  he  misbehave  in  the  trust 
reposed  in  hini. 

1.  A  bare  and  naked  bailment,  to  keep  for  the  use  of  the  bailor, 
which  is  called  depositum ;  and  such  bailee  is  not  chargeable  for  a 
common  neglect,  but  it  must  be  a  gross  one  to  make  him  liable. 
2  Stra.  1099. 

a.  A  delivery  of  goods  which  arc  useful  to  keep,  and  they  are  to 
be  returned  again  in  specie,  which  is  called  aecommodatum,  which  is 
a  lending  gratis  ;  and  in  such  case  the  borrower  is  strictly  bound  to 
keep  them :  for  if  he  be  guilty  of  tlie  least  neglect,  he  shall  be  •••n- 
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swereble,  but  lie  shall  not  be  charged  where  tlicre  is  no  default  itt  him. 
See  />()»/. 

3.  A  delivery  of  goods  for  hire,  which  is  called  heath,  or  conducth  / 
and  the  hirer  is  to  lake  all  imaginable  care,  and  restore  them  at  the 
time  ;  which  care,  if  he  so  use,  lie  shall  not  be  bound. 

4.  A  delivery  by  way  of  pledge,  which  is  called  vadium  ;  and  in 
such  goods  the  pawnee  has  a  special  properly  ;  and  if  Ihe  goods  will 
be  the  woi'se  lor  using,  the  pawnee  must  iiol  use  thcni  j  otherwise  in: 
may  use  them  at  his  peril ;  as  jewels  pawned  to  a  lady,  if  she  keep 
them  in  a  bag,  and  they  are  stolen,  she  shall  not  be  charged  ;  but  if  she 
go  with  them  to  a  play,  and  they  are  stolen,  she  shall  be  answerable. 
So  if  the  pawnee  be  at  a  charge  in  keeping  tlicm,  he  may  use  them 
for  his  reasonable  charge;  and  if  notwithstanding  all  his  diligence  he 
lose  the  pledge,  yet  he  shall  recover  the  debt.  13ut  if  he  lose  it  after 
the  money  tendered,  he  shall  be  chargeable,  for  he  is  a  wi'ong-docr ; 
after  money  p.dd  (and  tender  and  refusal  is  the  s;une)  il  ceases  to  be 
a  pledge,  and  therefore  the  pawnor  may  eitherbriiig  an  action  of  auum/t- 
tit,  and  declare  that  the  defendant  promised  to  relurn  the  goods  upon 
request;  or  trover,  the  property  being  vested  in  him  by  the  tender. 

5.  A  delivery  of  goods  to  be  carried  for  a  reward,  of  which  enough 
is  said  under  title  Currier.  It  may  here  be  added,  that  the  plaintiiy 
ought  to  prove  the  defendant  used  to  carry  goods,  and  that  the  goods 
were  delivered  lo  him  or  his  servant  to  be  can-ied.  And  if  a  price 
be  alleged  in  the  declaration,  it  ought  to  be  proved  the  usual  price 
for  such  a  stage  ;  and  if  tlie  price  be  proved  there  need  no  proof,  the 
defendant  being  a  common  carrier  :  but  there  need  not  be  a  proof  of  a 
price  certain. 

6.  A  deliveiy  of  goods  to  do  some  act  about  tlicm  (as  to  carry) 
without  a  reward,  which  is  called  6y  Jlrucioii.,  mantlaHim  ;  in  £nfflis/i,  an 
acting  by  commission ;  and  though  he  be  to  have  nothing  for  his 
pains,  yet  if  there  were  any  neglect  in  him,  he  will  be  answerable,  for 
his  having  undertaken  a  trust  is  a  sufficient  consideration;  but  if  the 
goods  be  misused  by  a  thinl  person,  in  the  way,  without  any  neglect 
of  his,  he  would  not  be  liable,  being  to  have  no  reward. 

The  above  is  taken  from  Lord  Ciiief  Justice  //o/i's  opinion,  in  the 
case  of  Coffgs  v.  Bernard,  2  Ld.  Hayrn.  909.  as  abridged,  £u!l.  A".  f>. 
72.  See  also  Sir  TV.  Jones's  Jissmj  on  lite  Lav)  of  Jiailmeni,  p.  35. 
Com.  Ni/i.  I3j.  with  Mr.  host's  notes ;  and  on  this  subject,  2  Inst.  89 
4  K.Ji.  83.  1  Roll.  Mr.  338.  1  Inst.  89.  b.  Duct,  and  Stud.  129  I  jVi-u, 
Mr.  243. 

Having  mentioned  Sir  W.  Jones's  Essau  on  the  Lain  of  Bailment 
we  cannot  help  r,  commending  it  to  the  attention  of  the  rational  stmlent ; 
andforthe  use  of  such,  extracting  the  following  analysis,  which  will 
in  general  be  lound  to  be  consonant  with  the  determinations  in  the 
books,  and  convey  much  knowledge  in  a  short  compass.  Sir  IK  Jones 
diflers  in  a  few  points  from  Lord  J/ott  and  Lord  Co*c,  and  his  reasons 
are  deserving  of  much  attention. 

«  I.  Definitions.  1.  Pailmenl,aa  before  at  the  beginning  of  this  ar- 
ticle. 2.  Dr/iosii  is  a  bailment  of  goods  to  be  kept  for  the  bailor  with- 
out recompense.  3.  Mandate  is  a  bailment  of  goods,  viitlioui  remird, 
to  be  carried  from  pliice  to  place,  or  to  have  some  act  pcrformc^l  about 
them.  4.  Lending- for  use  is  a  bailment  of  a  thing  for  a  certain  time 
to  be  used  by  tlie  boiiowcr  without  paying  for  it.  5.  J'/rdging  is  a 
hailmem  of  goods  by  a  debtor  to  his  creditor,  to  be  kept  till  the  debt 
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be  discliarpcd.  6.  Letting  to  hire  is  (I)  a  bailment  of  a  thing  to  be 
used  by  ilie  liiicr  for  a  compcnsalioii  in  nione)' ;  or  (2)  a  letting  out  of, 
work  and  labour  to  be  done,  or  care  and  attention  to  be  bestowed,  by 
the  bailee  on  the  goods  bailed,  and  tliat  for  a  pceuniary  recompense  ; 
or  (j)  of  care  and  pains  in  canying  tl'.c  things  delivered  from  one 
place  to  another,  for  a  stipulated  or  implied  reward.  7.  Innominatr 
baitinnitft  are  those  where  the  compensation  foi-  the  use  of  a  thing,  or 
for  labour  and  attention  is  not  pecuniary;  but  cither  (l)tlie  reciprocal 
use  or  the  gift  of  sonic  other  thing  ;  or  (2)  work  and  pains  reciprocally 
undertaken  ;  or  (3)  the  use  or  gift  of  another  thing  in  consideration  of 
care  and  Ubour ;  and  conversely.  8.  Ordinari/  nrglcct  is  tlie  omission 
of  that  care,  which  every  man  of  common  prudence,  and  capable  of 
governing  a  family,  takes  of  his  own  roneerns.  9.  Gross  neglect,  is 
the  want  of  that  care,  which  every  man  of  common  sense,  how  inatten- 
tive soever,  takes  of  his  own  property.  See  /lost,  II.  8.  10.  Slig/it 
neglect  is  the  omission  of  that  diligence  which  very  circumspect  and 
thoughtfid  persons  use  in  securing  their  own  goods  and  chattels. 
1 1 .  jtf  naked  contract  is  a  contract  made  without  consideration  or  re- 
compense. 

"  II.  The  Rules  which  may  be  considered  as  axioms  flowing  from 
natural  reason,  good  morals,  and  sound  policy,  are  these.  I.  A  bailee 
who  derives  no  benefit  from  his  undertaking,  is  responsible  only  for 
gross  neglect.  2.  .\  bailee  who  alone  receives  benefit  from  the  bail- 
nsent,  is  responsible  for  slight  neglect.  3.  When  the  bailment  is  bene- 
ficial to  both  parties,  tlie  bailee  must  answer  for  ordinary  neglect. 

4.  A  special  agreement  of  any  bailee  to  answer  for  more  or  less,  is  in 
general  valid.  S.  All  bailees  are  answerable  for  actual  fraud,  even 
though  the  contrary  be  stipulated.  6.  >fo  bailee  shall  be  charged  for 
a  loss  by  inevitable  accident  or  irresistible  force,  except  by  special 
agreement.  7.  Robbei-y  by  foroe  is  considered  as  irresistible  ;  but  a 
loss  by  private  stealth,  is  presumptive  evidence  of  ordinary  neglect. 
8.  Gross  neglect  is  a  violation  of  good  faith.  9.  No  action  lies  to 
compel  pei'formance  of  a  naked  contract.  10.  A  reparation  may  be 
obtamed  by  suit  for  every  damage  occasioned  by  an  injury.  II.  The 
negligence  of  a  servant  acting  by  his  master's  express  or  implied  order, 
is  the  negligence  of  the  master. 

"  III.  From  these  rules  the  following  Propositioxs  are  evidently 
dcducible.  1.  A  depositary  is  responsible  only  for  gross  neglect;  or 
in  other  words  for  a  violation  of  good  faith.  2.  A  depositary  whose 
character  is  known  to  his  depositor,  shall  not  answer  for  mere  neglect, 
if  he  take  no  better  care  of  his  own  goods,  and  they  also  be  s[)oiied  op 
destroyed.  3.  A  mandatary  to  carry  is  responsible  only  for  gross  ne- 
glect, or  a  breach  of  good  feith.  4.  A  mandatary  to  perform  a  woi'k  is 
bound  to  use  a  degree  of  diligence  adequate  to  the  performance  of  it. 

5.  A  man  cannot  be  compelled  by  action  to  perform  his  promise  of  en- 
gaging in  a  deposit  or  a  mandate  ;  but,  6.  A  reparation  may  be  obtained 
by  suit  for  damage  occasioned  by  the  non-performance  of  a  promise  to 
become  a  depositaiy,  or  a  mandatary.  7.  A  borrower  for  use  is  re- 
sponsible for  blight  negligence.  8.  A  pawnee  is  answerable  for  oi-di- 
nary  neglect.  9.  The  hirer  of  a  thing  is  answerable  for  ordinary'  ne- 
glect. 10.  A  workman  for  hire  must  answer  for  ordinary  neglect  of 
the  goods  bailed,  and  must  apply  a  degree  of  skill  equal  to  his  under- 
taking. 11.  A  letter  to  hire  of  his  care  and  attention,  is  responsible 
for  ordinaiy  negligence.  12.  A  carrier  for  hire  by  land  or  by  water 
is  answerable  for  ordinary  neglect. 
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"  IV.  Exceptions  to  the  aliovc  rules  and  propositions.  I.  A  man 
who  »pontaiicr,usly  ant!  ofliciously  engages  to  kfcp  or  to  carry  the  goods 
of  aiiollicr,  thoui^h  without  reward,  must  answer  for  slight  neglect. 
2.  If  a  man  throtigli  stiong  persuasion  and  with  reluctance  undertake 
the  execution  of  a  mandate,  no  more  can  be  rc(|uiiod  of  him  than  a 
fair  exertion  of  his  ability.  3.  All  bailees  become  responsible  lor 
losses  by  casualty  or  violence,  after  their  refusal  to  return  the  things 
bailed,  on  a  lawful  demand,  l-.  A  borrower  and  a  hirer  are  answer- 
able in  all  events,  if  tl)cy  keep  the  things  borrowed  or  hired  after  the 
stipulated  time,  or  use  them  dilTerently  from  their  agrt  ement.  5.  A 
depo^itary  anti  a  (lawnee  are  answerable  in  all  events,  if  they  use  the 
things  deposited  or  pawned.  6.  An  innkeeper  is  chargeable  for  the 
gootis  of  his  guest  within  his  inn,  if  the  guest  be  roiib.  d  by  the 
servatits  or  inmates  of  the  keeper.  7.  A  common  carrier  by  land  or 
by  water,  must  indeninify  the  owner  of  the  goods  carried  if  he  be  rob- 
bed of  ihcm. 

"V.  It  is  no  exception  hut  .'  c  i  '  vhy  from  the  rules,  that  every 
bailee  is  responsible  for  a  lo^  .  ut  or  fjrcc,  however  inevit- 

able or  iri'esistible,  if  it  be  t.nj.iiioiRtl  by  that  tiegrec  of  negli- 
gence for  which  the  nature  of  his  contract  makes  him  generally 
answerable." 

The  cases  cited  and  commented  on  by  Sir  TKm.  Jones-,  besides  the 
above  of  Cogg«  v.  lifrnaril,  and  which  lead  to  the  whole  law  on  this 
subject,  are  1  Sfra.  128.  145.  'Z  Hira.  WiO.  ML;i,yS.  J'ilz.  Deliniie, 
59.  {Bomon's  case,  the  earliest  on  the  subject.)  8  Jli/i.  32.  1  JVih. 
281.  5uri-.  2298.  \  Vail.  121.  190.238.  Carf/i.  4S5.  437.  2  £ii/st. 
280.  \  Koll.  .'Ibr.'i.  i.  \Q.  2  Noll.  Mr.  567.  12  Mod.  480.  2  Raum. 
220.  Moor,  462.  543.  Owen,  141.  1  Leon.  224.  1  Cro.  319.  Bro. 
Mr.  tit.  Bailment.  Hob.  30.  2  Cro.  339.  667.  Palm.  548.  IV.  Jo. 
159.  4  Rtli.  63.  b.  {Souihcolc'a  case.)  1  Insi.  89.  a.  Many  of  them, 
however,  more  peculiarly  applicable  to  carriers. 
^The  followiiig  cases  may  serve  to  iliusti"ate  the  above  principles. 

A  man  leaves  a  chcsl  locked  up  w  ith  another  to  be  kept,  and  doth 
not  make  kno\vn  to  him  what  is  therein ;  it  the  chest  and  goods  in  it 
are  stolen,  the  person  who  received  them  shall  not  be  charged  for  the 
same,  for  he  V'as  not  trusted  with  them.  .\ntl  what  is  said  as  to  steal- 
ing is  to  be  understood  of  all  other  inevitable  accidents :  but  it  is  ne- 
cessary for  a  man  that  receives  goods  to  b(?  kept,  to  receive  them  in  a 
special  manner,  viz.  to  be  kept  as  his  own,  or  at  the  peril  of  the 
owner.  1  i/V/.^Ar.  193,  194.  \n<X  vide  \  Roil.  Mr.  m.  2  Shovj.jil. 
166. 

If  I  deliver  100/.  lo  A.  to  buy  cattle,  and  he  bestows  50/.  of  it  in 
cattle,  and  I  bring  an  action  of  debt  for  all,  1  shall  be  barred  in  that 
action  for  the  money  bestowed  and  charges,  £;c.  but  for  the  rest  I  shall 
recover.    Hob.  207. 

If  one  deliver  his  goods  to  another  person,  to  deliver  over  to  a 
stranger,  the  deliverer  may  coimtermand  his  power,  and  reciuire  the 
goods  again  ;  anil  if  the  bailee  refuse  to  deliver  them,  he  may  have 
an  action  of  account  for  tl.em.    Co.  Lilt.  286. 

If  jl.  delivei  s  goods  to  11.  to  be  delivered  over  to  C.  C.  hath  the 
property,  and  C.  hath  the  action  against  B.  for  Ji  undertakes  for  thu 
safe  delivery  to  C.  and  hath  no  jiroperty  or  interest  but  in  order  to 
that  purpose.    1  Roll,  Mr.  606.  sec  I  llulsl.  68,  69.  where  it  is  said 
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lliat,  in  case"  of  conversion  to  his  own  use,  the  bailee  shall  be  answer- 
able to  both. 

But  if  tlie  bailment  were  not  on  valuable  consideration,  the  de- 
livery is  CdunlcrnUHulable  ;  and  in  that  case, if  A.  the  bailor,  bring  tro- 
ver, he  reduces  ib.c  property  again  in  himself,  for  the  action  amounts 
to  a  countermand  ;  but  if  the  delivery  was  on  a  valuable  consideratioRr 
then  .4.  cannot  have  trover,  because  the  property  is  altered  ;  anil  in 
trover  the  property  must  be  proved  in  the  plaintill'.  1  Duht.  68.  Sec 
1  Lron.  30. 

And  where  a  man  delivers  goods  to  anolhcr,  to  be  redelivered  to 
the  deliverer  at  such  ad.iy,  and  before  that  d;iy  the  luiUi  v  doth  sell  the 
goods  in  market  overt  ;  the  baihr  may  at  the  day  seize  and  take  his 
goods,  for  till  pi'opeity  is  not  altered,    (iodb.  160. 

If  .'/.  borrows  a  horse  to  ride  to  Dover,  and  he  rides  otit  of  his  way, 
and  the  owner  of  the  horse  meets  him,  he  ciumot  take  the  horse  from 
him  ;  for  J.  has  a  special  property  in  the  horse  till  the  journey  is  de- 
termiiied  ;  and  being  in  la^^i'ul  possession  of  the  horse,  the  owner  can- 
not violently  seize  and  lake  it  away  ;  forth.e  conlinuartce  of  all  proper- 
ty is  to  be  taken  from  the  form  of  llie  original  bargain,  which,  in  iliis 
ease,  was  limited  till  the  appointed  journey  was  (inislied.  Ytlv,  172. 
But  tlie  owner  may  have  an  action  on  the  case  against  the  bailee  for 
exceeding  the  pui  poses  of  the  loan  :  for  so  far  it  is  a  secret  and  falla- 
cious abuse  of  his  prcpLrly ;  htil  no  general  action  tff  trespass,  be- 
cause it  is  not  an  open  and  \iolent  invasion  of  it.    1  Roll.  Kift.  123. 

As  to  borrowing  a  ihijig  perishable,  as  corn,  wine  or  money,  or 
the  like,  a  man  must,  from  the  nature  of  the  thing,  have  an  absolute 
property  in  them  ;  otl.envise  it  could  not  supply  the  uses  for  which 
it  v.as  lent  ;  and  therefore  he  is  obliged  to  return  something  of  the 
same  sort,  the  same  m  quantity  and  quality  with  what  is  borrowed. 
Doct.     Snul.  129. 

But  if  one  lend  a  horse,  Stc.  he  must  have  the  same  restored.  If  a 
thing  lent  for  use  be  used  to  any  other  end  or  purpose  than  that  for 
which  it  was  borrowed,  the  party  may  have  his  action  on  the  case  for 
it,  though  the  thing  be  never  ilic  worse  ;  and  if  what  is  borrowed  be 
lest,  although  it  be  not  by  any  negligence  of  the  borrower,  as  if  be  be 
robbed  of  it ;  or  where  the  thing  is  impaired  or  destroyed  by  his 
neglect,  admitting  that  he  put  it  to  no  more  service  than  that  for 
which  borrowed,  he  must  m;;ke  it  good:  so  where  one  borrows  a 
horse,  and  pnis  him  in  ;ui  old  rotten  house  ready  to  fall,  which  falls 
on  and  kills  him,  the  borrower  must  answer  for  the  horse.  Hut  if 
such  goods  bu.  rcived  perish  by  the  act  of  God,  (or  rather,  as  Sir  W'ni. 
Junm  says  it  ought  nicre  reverentially  to  be  termed,  by  ini-v'iahle  ac- 
cid'iu,)  hi  the  right  use  of  them  ;  as  where  the  borrower  puts  the 
horse,  Sec.  in  a  strong  house,  and  it  falls  and  kills  him,  or  it  dies  by 
disease,  or  by  default  of  the  owner,  the  borrower  shall  not  be  charged. 
I  Insi.  89.    29  -i'M.  i'8.    2  H-t.  Vll.  U. 

If  one  delivers  a  ring  to  another  to  keep,  and  he  breaks  and  con- 
verts tlie  same  to  his  own  use  ;  or  if  I  deliver  my  sheep  to  another  to 
be  kept,  and  he  sufi'ers  them  to  be  drowned  by  his  negligence  ;  or  if 
the  liuilie  of  a  horse,  or  goods,  kc.  kill  or  spoil  tliem,  in  these  cases 
hcticn  «iil  lie.    5  litji.  13.    15  AVii-.  IV.  20.  b.    12  lUlw.  IV.  13. 

If  n  nian  deliver  goods  lo  another,  the  bailee  shall  have  a  general 
ai:t!on  of  trespass  agidnst  a  stranger,  because  lie  is  answerable  over  to 
tJit  liu'U^r  t  for  a  man  ought  not  to  be  charged  with  an  injury  to  an- 
iU:er.  v.i;h(  ui  being  able  lo  retire  to  the  original  cause  of  lhai.ii,jur)\ 
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and  in  amends  thcvo;  lo  do  himself  right.  13  Co.  69.  It  Hen.  IV. 
■2S1.    35  Mw.  VII.  U. 

B.\IRMAN,  A  poor  insolvent  debtor,  left  tare  and  naked.  Stat. 
U'i/.  li  fe.  'Vcor.  ca/i.  17. 

li.MRNS'  PART,  'Children's  part,)  Is  a  third  part  of  the  defunct's 
fr'--f  iiiovf.!'  (U-tUiccd.  if  the  survi\ed  ;  and  a  half  (if 

tlicrc  he  nr.  ,    lo  llie  children.    Scotch  Diet. 

iJ.\KEKS.    .Sec  i';n„rf. 

B.\I^\NCE  OF  TRADE,  A  computation  of  the  value  of  all  cot«- 
modilies  which  we  buy  from  forci'^ners,  and  on  the  other  side,  the 
value  of  our  own  native  products,  « liii  li  wc  t  sjU'i  i  into  neij^hbouring 
kinsdoms  ;  and  the  dilVerence  or  c.-icess  butw  .  ru  the  one  side  and  the 
other  of  such  account  or  computation  is  called  the  balanre  qf  Iradr. 

Bj\LCANIFKR,  or  ialdukimfer,  i.  e.  A  standard  bearer.  Mutl. 
Pari*!,  avvfi  1237.  i 

BALCONIES  to  houses  in  London,  arc  regulated  by  the  Building 
Act,  1*  (wo.  III.  r.  78.  §  43.  &c. 

B.\L1C,  -\  pack,  ur  certain  quantity  of  ii:oods  or  merchandise; 

as  a  bah-  of  silk,  chjih,  This  word  is  used  in  the  statute  16  Rich. 

II.  f.  3.  :ilKl  is  still  in  use. 

B.\I-KN(U:ii,  liy  -.HI.  28  Hen.  VI.  c.  5.  seems  to  have  been  x 
kind  of  barge,  or  water  \essel.  But  elsewhere  it  t"atlier  signifies  a 
man  of  war.    iVutning.  in  Jiich.  IT. 

B.\LEUG.\,  A  territory  or  precinct.  Chart.  Hen.  II.  See  San- 
nttm. 

BALISTARIUS,  AiaHnier,  or  cross-bowni-Tn.  Gerrard  de  la  TVar 
is  recorded  to  have  been  balistarius  donuni  regis,  S^c.  28  4nd  2» 
H,  r..  III. 

B.\LIV.'\,  A  bailiwick  or  jurisdiction.    See  tit.  Bciliimek. 

BALH'O  AMOVENDO,  .\  writ  to  remove  a  bailiff  from  his  of- 
fice, foi-  want  of  sufijcicnt  laiid  in  the  bailiwick.  Heg.  Orig.  78.  See 
tit.  BuiUff,  Sheriff. 

B.\LKERS,  Are  derived  from  the  word  balk,  because  they  stand 
higher,  as  it  were  on  a  balk  or  ridge  of  ground,  to  give  notice  of 
something  to  others.    Shefi.  Epifoni.  vide  Co7nter.i. 

B.\ELARE,  To  dance,  fi/irlm.  Perhaps  in  this  sense  it  may  be 
understoo<l  in  Fltia,  lib.  2.  c.  87.  de  enseufrice  ;  Anglice  Dairy-maid. 

B.'\LLAST,  Is  gravel  or  sand  to  poise  ships  and  make  them  go 
npright  :  ajid  ships  and  vessels  taking  in  ballasi  in  the  river  Thames, 
are  lo  pay  so  much  a  ton  to  Trinity  House,  Dejuford ;  who  shall  em- 
ploy ballam  men,  and  regulate  them,  and  their  lighters  to  be  marked, 
&.C.  on  pain  of  10/.  Stat.  6  Geo.  II.  c.  29.  continued  by  several  acts. 
See  Harbourti. 

BALLIUM,  A  fortress  or  bulwark.    Matt.  tVealm.anna  1 265. 

BAN,  or  bans,  from  the  Brit,  ban,  i.  e.  e/amour.^  A  proclamation  or 
public  notice  ;  any  public  summons,  or  edict,  whereby  a  thing  is  com- 
manded or  forbidden.  It  is  a  word  ordinaiy  among  the  feudists  j  and 
for  its  various  significations,  sec  S/nlman  v.  bannum.  The  word  bans, 
iii  its  common  acceptation,  is  used  for  llie  publishing  matrimonial 
contracts,  which  is  done  in  the  rhnrch  before  marriage  j  to  the  end 
that  if  any  man  can  speak  against  the  intention  of  the  parties,  either 
in  respect  of  kindred,  precontract,  or  for  other  just  cause,  they  may 
take  their  exception  in  time,  lieiore  the  marri.  ge  is  consununated  : 
and  in  the  canon  law,  Banna;  sum  /irocluinulionrs  sjionsi  el  s/:ons<e  in 
ceclcsiis  fieri  solitx.  But  there  may  be  a  faculty  or  license  for  the 
marriage,  and  then  this  ceremony  is  omitted.    See  tit.  Marriage. 
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BANCALE,  A  covering;  of  case  ami  ornament  for  a  bencli,  or  other 
seat.    M',iw.tiii-Mi,  lom.  \ 

BANE,  from  the  Sax.  iairn,  a  murderer.]  Signifies  dcstniclion  or 
overthrow  :  as,  I  will  be  the  lianeo!  such  a  mail,  i»a  coiiimon  saying; 
so  w  hen  a  pel  son  receives  a  mortal  injiiiy  by  lUiy  thing,  we  say  it 
was  his  /mnt  :  and  he  who  is  the  cause  lil'  unother  man's  dcatli,  is  said 
to  be  /'  A.;)ic,  I.  r.  malefactor.  Bl  ue!,  lib.  2.  iracl.  S.  rn/'.  1 . 

BANEUET,  bancrcttus,  mike  vf.villnriiis.]  Sir  Tlmimx  Sniit/i,  in 
his  Jicjmb.  Jn!(t.  cafi.  18.  says,  is  a  kniglit  made  in  the  field,  wiih  the 
cereniony  of  culling  ofl"  the  point  of  his  standawl,  and  making  it,  as 
it  were,  a  haimrr,  uiul  accounted  so  honourable  that  they  arc  allowed 
to  display  ilieir  arms  in  the  king's  army,  as  baion.s  do,  and  may  bear 
arms  wilii  supporters.  See  CtmnU-n  and  Sfirltnany  from  whom  it  ap- 
pears tianmts  arc.  the  degree  between  barons  and  knights.  SS/irtm.  in 
V.  Sanfrit:u.i.  It  is  suid  that  they  were,  anciently  called  by  summons 
to  parliament :  ar.d  that  they  are  next  to  the  barons  in  dignity  appears 
by  the  slats.  5  liic/i.  U..s:ai.  2.  ca/i.  l.  and  U  Jiic/i.  II.  c.  11.  H'diium 
dt  la  Pole  was  created  haiicrrt  by  King  Ed'ivard  the  third,  by  letters 
patent,  n«//o  rr^'ni  sui..  13.  And  those  hiiucrt  tst  who  were  created 
suli  vrxi/lift  yrg'i.,  in  exrrctdt  rrgali^  in  a/tcrto  dt'llo,  et  i/iso  rc^c  /tcrxo. 
na/iter  firxacntc.  cr/ilica:is,  take  place  of  all  baronem ;  as  we  may 
learn  by  the  letters  patent  for  creation  of  baronets.  4  I'isi.  6.  Some 
m.tiiitain  that  bantrrrn  ought  not  to  be  made  in  a  civil  war:  but  Hai. 
VII.  made  divers  bunerels  upon  the  Cornish  commotion,  in  the  year 
l.l;'5.    See  SrMiii's  Tiller  nf  Hcnour,  f.  "99. 

BANISHMENT,  Fr.  banissemnii  ;  tritium  afjnrniio.^  Is  a  forsaking 
or  quitting  of  the  realm ;  and  a  kind  of  civil  death,  ir.flicicd  on  an 
offender  :  there  are  two  kinds  of  it,  one  voluntary  and  upon  oath, 
called  ahjurnfioiiy  and  the  other  upon  compulsion  for  some  offence. 
StauTiflf.  PI.  Cr.  f.  117.    See  tit.  .ihjuTanon.  Transjiortarion. 

BANK,  Lat.  bavcus,  Fr.  bani,ue.']  In  our  common  law  is  usually 
taken  for  a  scat  or  bench  of  jiid'^mcnt;  as  Bcvk  le  lioij.  the  King's 
Bench,  Ba7ik  In  Common  Pleas,  the  bench  of  Common  Picas,  or  the 
Common  Bench ;  called  also  in  Latin  Bancua  Regis,  and  Bancus  Com- 
munium  Plaeitorum.  Crom/i.  .fust.  67.  91.  Jus  Bauci,  or  the  privi- 
lege of  the  Bench,  was  anciently  allowed  only  to  the  king's  judges, 
^ui  bummum  othninistrunt  jusiiuam  ;  for  inferior  courts  were  not  al- 
lowed that  privilege. 

There  arc,  in  er.ch  of  the  terms,  stated  days,  called  ilatjs  in  hank;  dim 
in  banco,  that  is,  lUiys  of  alijuurance  in  the  court  of  common  pleas. 
They  :'re  generally  at  the  distance  of  about  a  week  fix>m  each  other, 
ai  d  iLgulaled  by  some  festival  of  the  church.  On  some  one  of  these 
days  in  bank  all  original  writs  must  be  n)adc  returnable  ;  and  there- 
fore they  are  generally  called  the  relmns  of  that  term.    Sec  tit.  Day. 

A  bank,  in  common  acceptation,  signifies  a  place  where  a  great 
hwm  of  money  is  deposited,  returned  by  exchange,  or  otherwise  dis- 
posed of  to  profit. 

Tun  liANK  OF  Enrl.^^d  IS  managed  by  a  governor  and  directors, 
established  by  parliament,  with  fiinils  for  maintaining  thereof,  appi-o- 
priatitl  to  siuh  persons  as  were  subscribers;  and  the  ca]>i:ul  stock, 
which  is  enlarged  by  divers  statutes,  is  exi'mpted  from  taxes,  ac- 
counted a  personal  estate  assignable  over,  rot  subject  to  forfeiture  ; 
and  the  company  make  dividends  of  the  profits  half  yearly,  &c.  The 
fimds  arc  redeemable  by  the  parliament,  on  paying  the  money  bor- 
rowed :  and  the  company  of  the  Bunk  is  to  continue  a  corporation, 
and  enjoy  annuities  till  redeemed,  &.C.    During  the  coulinu;mce  of 
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the  Bant,  no  body  politic,  S:c.  other  than  the  company,  shall  borrow 
any  sums  on  bills  payable  ;it  iltiiKuul ;  and  for!;ing  the  aral  of  the 
buiik,  and  forging  or  altiTing  Bant  u',Ccs,  or  tendering  sucli  forged 
notes  in  payment,  demanding  to  have  them  exchanged  for  money,  S«c. 
and  forging  the  names  of  casliiers  of  the  bank,  are  all  capital  felonies. 
See  the  several  statutes  5  and  6  Win.  t?  M.  c.  20.  8  and  9  Wm.  III. 
c.  20.  11  Geo.  I.  f.  9.  12  Ceo.  I.  c.  32.  13  Gi-o.  II.  r.  13.  And  of- 
ficers or  servants  of  tlie  company,  that  embezzle  any  Bunk  note,  Sec. 
wherewith  they  are  intrusted,  being  duly  convicted,  shall  suffer  death 
as  felons. 

By  Stat.  13  Geo.  III.  r.  79.  persons  not  authorized  by  the  bank, 
making  or  using  moulds  for  the  marking  of  paper,  with  the  word* 
Bank  of  England  visible  in  the  substance,  or  having  such  moulds  in 
their  possession,  arc  guilty  of  felony  without  benefit  of  clergy  :  and 
persons  issuuig  notes  and  bills  engraved  to  resemble  those  of  the  bank, 
or  having  the  sum  expressed  in  white  characters  on  a  black  ground, 
may  be  punished  by  imprisonment,  not  exceeding  six  months.  Hut 
innocent  persons  possessed  of  such  notes,  carrying  ihcm  for  payment, 
not  affected. 

.See  Stat.  S  I  Geo.  II.  c.  4.  to  regulate  tlic  holding  gencnd  courts,  and 
courts  of  directors. 

See  the  several  st.itutes  21  Geo.  III.  cc.  14.  60.  22  Geo.  III.  c.  8. 
23  Geo.  III.  c  35.  24  Geo.  III.  aea.  2.  cc  10.  39.  23  Geo.  111.  c.  32. 
29  Geo.  III.  e.  ST.  39  and  40  Geo.  III.  c.  23.  and  a  vast  variety  of  pre- 
vious statutes,  as  to  the  continuance  of  the  bank  charter,  which  is  also 
regularly  continued  by  every  loan  act,  till  the  stock  created  by  such 
act  is  paid.  IJy  39  and  -JO  Geo.  III.  e.  28.  §  14.  the  bank  is  continu- 
ed a  corporation  till  the  end  of  twelve  months'  notice  after  1st  Aiigml, 
1833. 

I5y  Stat.  31  Geo.  III.  e.  33.  the  bank  is  to  keep  in  hand  only  600,000/. 
above  the  sum  necessary  to  pay  the  current  dividends  ;  the  remaining 
surplus  to  be  applied  to  the  use  of  the  public. 

Persons  making,  or  assisting  in  making,  transfers  of  stock  in  any 
other  name  than  that  of  the  ov.ner.  or  forging  transfers  or  dividend 
warrants,  or  making  false  entries  in  the  bank  hooks,  are  made  guilty 
of  felony  without  clergy.  Persons  making  oiu  false  dividend  war- 
rants transportable  for  seven  years.  33  Geo.  III.  r.  30.  33  Geo.  III. 
f.  66. 

See  the  acts  41  Geo.  III.  (U.  K.)  r.  39.  and  45  Geo.  III.  c.  89.  for 
preventing  forgery  of  bank  notes,  bank  bills  of  exchange,  and  bank 
post  bills.  By  these  acts,  persons  not  authorized  making  paper  with 
the  bank  water-mark,  kc.  or  publishing  same,  or  engraving  plates, 
£cc.  or  having  such  in  their  possession,  shall  be  transported  for  four- 
teen years.    [There  is  an  inaccuracy  in  the  act  45  Geo.  III.  t.  8''. 

36  Geo.  III.  c.  90.  §  1.  When  trustees,  in  whose  name  stock  stands 
in  the  bank,  shall  be  out  of  the  kingdom,  &c.  or  become  bankrupts, 
Uic  court  may  oitler  such  stock  to  be  transferred,  or  the  dividends 
paid,  kc. 

By  37  Geo.  III.  c.  28.  notes  issued  by  the  bank  for  sums  under  5/. 
are  declared  valid. 

By  37  Geo.  III.  c.  28.  and  afterwards  by  37  Geo.  III.  e.  45.  continued 
and  amended  by  37.  Geo.  III.  c.  91.  38  Geo.  III.  c.  1.  42  Geo.  III.  c.  40. 
43  Geo.  III.  c.  18.  and  44  Geo.  III.  c.  1.  the  bank  of  England  is  re- 
strained from  making  payments  in  cash  during  the  war :  and  if  the 
amount  of  any  debt  is  tendered  in  bank  notes,  or  bank  notes  and  caslij 
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the  party  tcntlerin?;  cannot  be  arrested.  [I/ikc  provisions  are  made 
as  to  llic  bank  of  inland  by  tlie  Irish  act,  37  Geo.  111.  f.  51.  amend- 
ed since  the  Union,  by  43  Ceo.  III.  c.  44.    44  (>Vo.  UI.  c.  21.3 

Bank  ok  Sco  rLAND.  This  bank  was  erected  by  an  act  of  the  Scott 
parlianicnl,  in  1693,  with  a  capital  of  1,200,000/.  fieots.  (1,000,000/. 
stcrlinR.)  By  lirilMi  acH,  14  (iro.  III.  c.  32.  24  Geo.  III.  r.  12.  32 
Geo.  III.  c.  25.  34  Geo.  III.  c.  19.  and  44  Geo.  III.  f.  33.  (local  and 
personal,)  this  capitid  has  been  increased  to  the  amount,  in  the  whole, 
of  1,500,000/.  stc  rlins;. 

Bank  of  Ikf.land.  This  was  established  by  an  act  of  tlie  Irish 
parliament,  21  and  22  Geo.  III.  c.  16.  Paj-ments  in  cash  by  this  bank 
are  restrained  during  the  war,  in  the  same  manner  as  hy  the  Hank  of 
England.  Sec  that  title.  By  .!2  Geo.  III.  r.  8?.  this  bank  was  enabled 
to  purchase  the  parliament  house  in  Dublin  ;  rendered  useless  by  the 
Union.    Sec  tit.  Ireland. 

B.\NKERS.  The  monied  goldsmiths  first  got  the  name  oi  bankers 
in  the  reign  of  King  C/iarles  II.  but  bankers  now  are  those  private  per- 
sons in  w  hose  hands  money  is  dt  posited  and  lodged  for  safety,  to  be 
drawii  out  again  as  the  owners  have  occasion  for  it.  Sec  the  preceding 
title. 

4 1  Geo.  III.  (U.  K.)  <-.  57.  penally  on  persons  unauthorized  making 
paper  with  name.  Sec.  of  any  banker  appearing  in  the  substance  of  the 
paper,  or  vending  the  same — first  offence  six  months'  imprisonment ; 
and  for  second  offence,  transportation  for  seven  years.    §  1. 

Like  punislinient  for  engraving  any  bill,  Sec.  of  any  banker,  or 
using  any  engraved  plate,  Sec.  or  knowingly  having  such  plate,  &c. 

Penally  for  engraving,  tec.  on  any  plate,  any  subscriptions  to  any 
bill,  ■  .11. y  person,  or  banking  compjiiy,  payable  to  bearer  on 
demand,  or  li-iving  such  in  possession — lor  first  offence,  imprison- 
ment from  three  years  to  twelve  months  ;  second  ofTcncc,  transporta- 
tion for  seven  years.    §  3. 

BANKRUPT,  A  tr.idur,  who  secrets  himself  or  does  certain  other 
acts,  tending  to  defraud  liis  creditors.  2  Cunni.  2«5.  471.  The  word 
itself  is  derived  from  bancus,  or  banque,  the  table  or  <;omitcr  of  a 
tradesman  ;  {Dufeesne^  I.  969.)  and  rupitn  broken,  denoting  thereby 
one  whose  shop  or  place  of  trade  is  broken  or  gone  ;  though  olhers 
rather  choose  to  adopt  the  French  word  ruM.'f,  a  trace  or  track  ;  a 
bankrupt,  say  they,  being  one  who  has  removed  his  ban</ue,  leaving 
but  a  trace  behind.  Cowl.  4  Insi.  277.  It  is  observiible  that  the  title 
of  the  first  Kngluh  statute  conccming  this  offence,  stat.  34  J/en. 
VIII.  c.  4.  "  against  such  persons  as  do  7nake  bankrupt,"  is  a  lite- 
ral translation  of  the  French  idiom,  f/ui  font  banqtie  route,  2  Comm. 
472.  n. 

The  bankrupt  law  is  a  system  of  positive  regulations  by  various 
statutes,  the  construction  of  which  have  produced  the  multiplied 
cases  on  the  subject,  from  whence  the  following  principles  and  rules 
arc  extracted.  These  statutes  are,  stat.  13  liliz.  c.  7.  (which  almost 
totally  altered  the  old  stat.  34  Nen.  VIII.  c.  4.  mentioned  above.) 
1  Jac.l.  c.  15.  21  Jac.  I.  e.  19.  10  yinn.  c.  15.  7  Geo.  I.  c.  31. 
5  Geo.  II.  c.  30.  (made  perpetual  by  37  Geo.  III.  c.  124.)  46  Geo.  III. 
f.  135. 

On  this  subject,  recourse  has  chiolly  been  had  to  Cooke's  Bankru/it  • 
Laws  !  together  with  the  Commentaries,  and  the  modern  reported  do» 
terminations. 
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The  matter,  to  suit  \he  present  purpose,  has  thus  been  arranged. 

I.  JPAo  may  be  a  bankrupt. 
11.  By  what  acts  a  /lerson  may  become  so. 

III.  jl  general  view  of  the  proceedings  on,  and  effects  of  a  commis- 

sion of  bankru/Hcy. 

1 .  As  they  relate  to  the  bankrupt  himself. 

2.  As  they  transfer  his  estate  anil  property. 

IV.  To  this  it  has  seemed  necessary  to  add  some  more  minute  parti- 

culars, as  10  Ihc  following  pans  of  the  subject : 

1.  Of  the  petitioning  cretlitoi's  debt. 

2.  Of  the  proof  of  debts. 

3.  Of  creditors  by  marriage  articles. 

4.  Of  contingent  debts. 

5.  Of  annuitants,  and  certain  other  i>ecHliar  creditors. 

6.  Of  removing  the  assiifnees. 

7.  Of  partnci'S. 

V".  Practical  notes  and  forms. 

I.  The  Stat.  13  Eli:,  c.  ~.  enacts,  "That  any  merchant  or  other 
person,  being  subject  or  denizen,  using  or  e.xercising  the  trade  of 
merchandise,  by  way  of  b.ugaining,  exchange,  rechangc,  barter, 
chevisance,  or  otherwise,  in  gross  or  by  retail,  or  .seeking  his  or  her 
trade  or  living  by  buying  and  selling,"  may  become  bankrupts.  Draw- 
ing and  redrawing  bills  of  exchange  may,  in  certain  cases,  be  consi- 
dered as  trading.    1  jilk.  128.    See  Coki/i.  745. 

Every  person  being  a  trader,  and  capable  of  making  binding  con- 
tracts, is  liable  to  become  a  bankrupt.  As  a  nobliman,  member  of 
parliament,  clergyman,  6cc.  And  where  it  is  said,  that  farmers,  inn- 
ker/ier.i,  Sec.  cannot  be  b.mkrupts,  it  means,  in  rrsprci  lo  thai  parti- 
enlar  deiicripiiov  ;  and  not  as  aflortiing  protection,  if  in  any  other  shape 
they  come  within  the  bankmpi  hnvs.  Bui  infants  and  married  women 
cannot  be  bankrupts.  As  to  the  latter,  however,  there  are  excep- 
tions ;  for  a  feme  covert  in  Loudon,  being  a  sole  trader  according  to 
tlie  custom,  is  liable  to  a  comnnssion  of  bankruptcy  ;  and,  as  repeat- 
ed determinations  have  settled  that  a  frnie  covert,  living  apart  from 
her  husband  as  a  feme  sole,  is  liable  to  execution  for  debts  contracted 
by  her,  there  seems  no  doubt  that  such  a  married  woman  is  <  r|ually 
liable  to  a  commission  of  bankruptcy.  But  if  a  feme  s'jU-  trader  com- 
mit an  act  of  bankruptcy,  and  afterwards  marry,  and  live  with  her 
husband,  she  cannot  be  made  a  batikrupt.  Ex  parte  ALar,  see  Cooke 
£.  L.  c.  S.  ^  I.  4  Term  Uip.  362.  and  this  Victiojiary,  tit.  Baron  and 
Feme. 

Buying  only,  or  selling  only,  will  not  qualify  a  man  to  be  a  bank- 
rupt ;  but  it  nmst  be  both  buying  and  selling,  and  thereby  attempting 
to  get  a  livelihood.    2  Comm.  476.    2  U'ih.  171. 

There  can  be  no  such  tiling  as  an  equitable  iiankruptcy  ;  it  must  be 
a  legal  one  ;  and  the  p.uty  must  be  a  trader  in  his  own  right  ;  for  if 
a  person  that  is  a  trader,  makes  another  his  executor,  who  only  dis- 
poses of  tlie  stock  of  his  trade,  it  will  not  make  the  executor  a 
trader,  and  liable  to  4  tomntission  of  bankruptcy.  2  P.  Wms.  4''ii 
1  Aik.  162. 
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Any  person  tradinp;  to  England.,  wliethcr  native,  denizen  or  alien, 
thoiifjh  Mcvei-  ii:si(l<  lit  as  a  trader  in  England,  may  be  a  bankrupt,  if 
he  occasionally  come  to  this  country,  and  commit  an  act  of  bankrupt- 
cy.   Coti//.  r.o's.  102.    Kai/m.STS.  '.Salk.llO. 

If  a  merchant  );ivcs  over  his  trade,  and  some  years  after  become 
insolvent  for  money  he  owed  while  a  merchant,  he  may  be  a  hant- 
ru/il  :  but  if  it  bt  for  new  debts,  or  old  debts  continued  on  new  secu- 
rity, it  is  otherwise.    1  ^'<^nt.  5.  20. 

To  enumerate  every  trade  sufficient  to  make  a  man  a  bankrupt 
would  be  tedious.  The  follow  ing;  seem  now  settled  :  and  some  others 
are  ennmerated  which  have  afl'orded  cause  of  dispute,  chiefly  from 
the  particular  facts  of  the  case.  It  is  to  be  premised  that  a  chap- 
man, or  one  that  buvs  and  sells  ani/  t/ting,  though  his  dealing  docs 
not  come  under  the  denomination  of  any  particular  trade,  may  be- 
come a  bankrupt. 

•  Bankers,  brokers,  coal-dealers,  factors,  scriveners,  vintners,  brick- 
makers,  butchers,  bakers,  brewers,  clothiers,  goldsmiths,  dyers, 
iron-manufacturers  who  buy  iron  and  work  it  into  wares,  lock- 
smiths, milliners,  nailors,  plumbers,  salesmen,  shoemakers, 
smiths  and  farriers.  2  Jl'ils.  170.  172.  4  iJurr.  2148.  3  Mod. 
330.  Cro.  Jac.  585.  2  Ld.  Kaym.  1480.  2  Comm.  476.  3  Mod. 
330.  1  Roll.  Mr.  m. /it.  11. 
For  the  probable  principle  why  the  legislature  has  subjected  tradert 

to  the  bankrupt  laws,  and  not  sufl'ered  other  people  to  be  included  in 

ihem,  see /'on  v.  Turlon,  2  ll'ils.  172. 

More  particularly,  who  may  or  may  not  be  bankrupts. 

Alehouse-keepers,  vol.    Cooke,  53.    Cro.  Car.  395. 
Allum-manulacturcrs,  not.    Cootf,  34.  46. 

Artificers,  labourers,  &c.  not.    Cro.  Car.  21.  Cro.  Jac.  585.  3  Mod. 

330.    2  irih.  171.    2  Comm.  476.    4  .Burr.  2148. 
Bankers,  maij,    Stat.  5  Ceo.  II.  c.  30. 
Hakers,  See  ante.* 

Hrewers,  matj.    See  ante.* 
Hrokers,  ?nay.    Stat.  5  Cro.  II.  c.  30. 

IJrick-makers,  mai/.  2  IVils.  172.  Broivn,  Ch.  Ca.  173.  See  the 
case  of  Parker  v.  Wells,  I  Brown,  494.  1  Term  Se/i.  34.  Cooke'i 
/!.  L.  c.  3.  §  2. 

[In  this  case,  and  that  of  allum-nianufactiirers,  though  they  seem  to 
Uitler,  the  same  principle  is  recognised,  viz.  If  a  man  exercises  a 
manuf.icture  upon  the  produce  of  his  own  land,  as  a  necessary  and 
usual  mode  of  reaping  and  enjoying  that  produce,  and  bringing  it  advan- 
tageously to  market,  he  shall  not  be  considered  as  a  trader,  though  he 
buys  materials  or  ingicdients — as  in  the  case  of  cheese,  cider,  allum, 
and  coal  mines;  and  the  like.  But  where  the  produce  of  land  is  mere- 
ly the  raw  materials  of  a  manufacture,  and  used  as  such,  and  not  as 
the  mode  of  mising  the  produce  of  the  land  ;  in  short,  w  here  the 
produce  of  the  land  is  an  insignificant  article,  compared  with  the  ex- 
pense of  the  whole  manufacture,  there  In  truth  he  is,  and  ought  to 
be,  considered  as  a  trader.  .\s  this  distinction  turns  on  the  nature 
and  manner  of  exercising  the  manufacture,  and  the  motive  with 
which  it  is  carried  on,  it  depends  so  much  upon  the  light  in  which  a 
jurij  sees  the  whole  transaction,  the  law  and  the  fact  are  so  blended 
togctlicr,  that  it  is  hardly  possible  to  distinguish  them."] 
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Butchers,  may.    Sec  ante*  4  y?«rr.  2148. 

Cai-peiilcrs ;  not  merely  workmen,  but  buying  timber  and  materials 

to  carry  on  trade,  mat/.    3  Mod.  153.    Ld.  Jiaijm.  741. 
Clergymen  trading,  may.    Camp.  743. 
Clothiers,  may.    See  ante.* 

Coal-<lcalers,  may.  Sec  ante.*  But  not  owners  or  lessees  of  coal- 
mines.   2  Il'/Vi.  16!),  170. 

Companies  or  corporations,  proprietors  of  shares  in,  Rcncrally — not 
—except  pt  rhups  in  the  siiitioncrs'  company.  Sec  2  Ld.  Kaym. 
851.  And  by  sialiiie,  "  no  member  of  the  Hank  of  Ei!i;land  ;  of 
the  Eant  Iitdia^  or  English  Linrn  company  ;  no  person  circula- 
ting exchequer  bills;  no  adventurer  in  the  royal  fishing  Irade,  or 
(iuim'a  company  ;  no  member  of  the  Londuu  .dn^iirancc^  Royal 
Jixrhangc,  or  ^oitth  Si-a  companies,  shall  be  deemed  a  bankrupt, 
on  account  of  their  stock  in  those  comp.inies."  Stat.  3  Geo.  1.  c. 
3.  §  43.  13  and  14  Car.  II.  r.  24.  4  Uco.  111.  r.  37.  6  Geo.  1.  c. 
18.    8  Geo.  I.  c.  21. 

Contractors,  public,  and  such  other  public  officers,  not.  3  A'rA.  451. 
Butlei*s  and  stewards  of  Iims  of  coiu'is  ;  farmers  of  customs,  re- 
ceivers-general, excisemen,  Stc.  not,  all  on  the  same  pruiciple. 

Drovers  of  cattle,  not.    Stat.  J  Geo.  11.  c.  30. 

Dyxrs,  may.    Sec  ante' 

Factors,  may.    Stat.  5  Geo.  III.  r.  30. 

Farmer,  MO/.  Cookr,  3\.  But  asa  potatoc-merchant  he  7;m!/.  573. 
Funds  or  stocks,  public,  dealers  in,  not.    2  f.  lVm».  308.  and  see 

ante,  companies. 
Goldsmith,  may.    See  ante.* 
Glaziers,  not.    Stat  5  Geo.  II.  c.  30. 
Iraikeepers,  not.    3  Mod.  329.    Cro.  Car.  395. 
Iron-manufacturers,  may.    Sec  ante.* 
L;ibourer3,  «&/.    See  ante,  artificers. 
Land-jobber,  not.    2  Hi7».  169. 

Members  of  parliament,  may.  See  stat.  4  Geo.  HI.  c.  33.  41  Geo. 
III.  c.  124.  and  /lOst,  II. 


Pawnbrokers — it  seems  may.    I  Alk.  206.  218. 
Plumbers,  may.    See  ante.* 

Receiver-general  of  taxes,  not.    Slat.  5  Geo.  II.  c.  30. 
Salesmen,  /jj^y.    Sec  ante.*    Good.  12. 
Scriveners,  mai/.    Stat.  21  Jac.l.  c.  19.  §  2. 

Ship-owner,  Kor. — Freighter,  may.    I  fVn;.  29.    ComA.  182     I  Sid 
411. 

Shoemaker,  wiay.    2  Hlls.  171. 

Snmgglcrs,  may.    I  jttk.  300. 

Stock-jobbers,  wor.    See  Funds. 

Tannere,  may.    See  ante.* 

Taylors,  workmg,  not.    Cooke,  45. 

Victuallers,  not.    4  5i/rr.  2067.    2  117/s.  383. 

Vintners,  being  wine-merchants,  may.    Cooke,  37, 

The  above  Alphabetical  List,  is  probably  not  so  perfect  or  extensive 
as  it  might  have  been  made;  but  the  general  principles,  already  laid 
down,  will  serve  to  direct  the  student  in  cases  of  doubt  or  difficulty. 
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II.  To  LE^RN  v.lial  the  paniculai-  ./r/.!  of  Baninifiteu  are,  wliicji 
render  u  nun  a  bMikrupi,  tlic  several  siaiutvs  musl  be  consiiilcd,  and 
tlie  resolutions  of  the  courts  iliereoii.  Anions  ll'cs<;  '"^  reckon- 

ed ; 

1.  To  depart  the  ruahn,  or  from  his  dwelling-house,  with  intent  to 
dcfr.iii<l  or'iiiider  his  creditors.    Slat.  13  J<U:.  c.  7. 

2.  'J  o  begin  to  keep  his  house  privately,  to  absent  himself  from  and 
avoid  his  creditors.    Stat.  ifi. 

3.  To  procure  or  suffer  himself  wiUinj^ly  to  he  arrested,  without  just 
or  lawful  cause  j  to  sufler  himself  to  be  outlawed ;  or  to  yield  himself 
to  prison.    Sut.  13  J-.liz.  c.  7.    1  Juc.  I.  c.  13.  §  2. 

•1.  Willingly  or  fraudulently  to  procure  his  goods,  money  or  chattels, 
to  be  tttached  or  sequestered.    Stat.  1  Jac.  I.  c.  IS. 

5.  To  n>akc  any  fraudulent  grant  or  conveyance  of  his  lands,  tene- 
ments, goods  or  cliattcls,  to  the  intent,  or  whereby  his  creditors  shall 
RTid  m.iy  be  defeated  or  delayed  for  the  recovery  of  their  just  debts. 
Slat.  ii. 

6.  Being  arrested  for  debt,  to  lie  in  prison  two  months  after  his 
OITCSI,  upon  that  or  any  other  arrest  or  detention  for  debt.  Sut.  21 
Juc.  I.  f.  19. 

7.  To  obtain  privilege,  other  than  tliat  of  parliament,  against  arrest. 
Stat.  ii. 

8.  Being  arrested  for  100/.  or  more,  to  escape  out  of  prison. 
Slat.  ill. 

9.  To  prefer  to  any  court,  any  petition  or  bill  against  any  of  the 
creditors,  thereby  endeavouring  to  enforce  them  to  accept  less 
than  iheir  just  debts,  or  to  procure  time,  or  longer  days  of  payment, 
than  was  given  at  the  time  of  the  original  contracts.    Stat.  ib. 

10.  For  a  bankrupt  to  pay,  satisfy,  or  secure  the  petitioning  creditor 
liis  debt,  is  an  act  of  bankruptcy  which  shall  supersede  tlial  commission, 
and  be  sufficient  on  which  to  ground  anoth.er;  and  such  petitioning 
creditor  shall  lose  his  debt,  to  be  divided  among  the  other  creditors. 
See  CciO*-'*  B.  L.  c.  4.  §  1.    Stat,  i  Uza.  II.  c.  oU.  %  24. 

11.  Neglecting  to  make  satisfaction  for  any  just  debt  or  debts,  to  the 
amount  of  100/.  or  move,  within  two  months  al'ier  service  of  legal 
pivcess,  for  such  debt,  upon  any  trader,  having /irivilrge  t^f  /larltamciii, 
is  i.n  act  of  bankru/itct/.  Stat.  4  Geo.  III.  c.  33.  enforced  and  explained 
by  43  Geo.  HI.  c.  124. 

The  IcgisU'.turc  ha^  ing  thus,  by  positive  laws,  declared  w  hat  acts 
shr.ll  be  considered  as  criterions  of  insolvency  or  fraud,  whereon  to 
ground  a  commission,  none  other  can  be  admitted  by  inference  or  analo- 
gy. Therefore  it  is  not  an  act  of  bankruptcy  for  a  trader  secretly  to 
convey  his  gootls  out  of  his  house,  and  conceal  them,  to  prevent  their 
being  taken  in  execution,  nor  to  give  money  for  notice-  v  lu  n  a  v/i  it 
should  come  into  the  slierilTs  office.  1  Ld.  Jiaijm.  725.  Jiuii.  .V.  P.  40. 
So  if  a  trader  procure  his  goods  fraudulently  to  be  taken  in  execution, 
or  makes  a  fraudulent  sale  of  ihcm,  it  is  not  an  act  of  bankruptcy, 
though  void  against  creditors.    4  Burr.  2478.    Coiv/u  429. 

Many  of  tlie  acts  of  bankruptcy  above  described  are  in  themselves 
Cf;tii\oCiii,  and  capable  of  being  explained  by  circumstances;  for,  to 
bring  them  within  llic  purview  and  meaning  of  the  statute,  it  is  abso- 
lutely neccssaiy  they  should  be  done  to  defraud  and  delay  creditors  from 
recovering  their  just  debts. 

The  belter  to  obtain  a  clear  and  comprehensive  view  of  the  decisions 
on  tills  part  of  the  subject,  each  act  of  bankruptcy,  on  which  any  ques- 
liou  appears  to  have  been  raised,  shall  be  considered  separately ;  pre- 


BAVKRUPT  11. 


235 


inising  that  the  statutes  of  bankrupts  are  local,  and  do  not  extend  lo 
acts  doiif  in  foreign  countries,  or  oiiu-r  dominions  of  Great  Britain. 
Coiofi.  398. 

Dcpariing  the  rrulm  will  not  be  an  act  of  l)anknip'.cy,  unless  done 
with  a  view  of  defniiiding  or  dilayinij  creditors;  but  if  it  appear  that 
fhoy  are  in  fact  delayed  by  such  absi-iioc,  it  will  be  tlic  same  as  if  tlic 
original  departure  was  fraudulent.  Jiull.  A'.  I'.  39.  C'cm.  Dig.  lit. 
Baidnifit,  (C.  1.)  1  .iilr.  196.  2.1<).    Cooler's  £.  I..  Vcrw^n  v.  Hunknj. 

Beginning  fo  ktc/i  houar^  or  otfii'rn'i^e  to  ii/tsnit  hivisitf.  Dvniai  to  a 
creditor  is  /irimH  facie  evidence  of  tbis  act  of  bankruptcy.  But  as  the 
statute  requires  it  to  be  wilb  an  intent  to  delay  or  defraud  creditors, 
the  mere  ilenial  is  therefore  capable  of  being  explained  by  circum- 
stances, such  as  sickness,  company,  business,  or  even  the  latene:is  of 
the  hour  at  which  the  creditor  calls.  Neither  will  an  order  by  the 
debtor  to  his  servant  to  deny  him  be  sufficient.  I'or  where  a  trader 
gave  orders  to  bis  scrv.int  to  deny  him  to  creditors  on  the  26th  of  iUaw, 
but  was  not  actually  denied  to  a  creditor  till  the  28ih,  the  court  held 
the  actual  denial,  and  not  the  order,  constituted  the  act  of  bankruptcy. 
Bull.  .V.  P.  39.  1  Mk.  201.  Cooke  cites  Himkcs  v.  Sanders,  T.  24 
Geo.  III. 

Keeping  in  another  man's  house  or  chamber,  having  no  house  of 
his  own,  or  on  ship-boa'.  d,  is  an  act  of  bankniptcy  ;  so  a  miller  keeping 
his  mill.    Com.  Dig.  til.  Bankrutil. 

Any  keeping  house  for  the  purpose  of  delaying  a  creditor,  even 
for  a  very  short  time,  will  be  an  act  of  bankruptcy  ;  notwithstand- 
ing the  p;irty  afterwards  goes  abroad,  and  appears  in  public.  2  Htra. 
809.    2  Term  Reft.  39. 

A  general  denial  will  not  be  sufficient,  but  it  must  be  a  denial  to  a 
creditor  who  has  a  debt  at  that  time  due  ;  for  if  be  is  only  a  creditor  by 
a  note  payable  ut  a  future  day,  a  denial  to  him  will  be  no  act  of 
bankruptcy.    7  I'm.  6. /)/.  14. 

It  freiiuciuly  happens  tlial  traders  in  declining  circumstances,  rail 
their  creditors  togetlicv  to  inspect  their  affairs  ;  and  di  lermine  wlie(her 
a  civnmission  shall  issue  against  lliem  or  not ;  and  il  ihousjht  advisa- 
ble, it  is  usual  for  the  trader  lo  tleny  liimscir  to  a  creditor,  for  the 
purpose  of  making  an  act  of  bankruptcy.  However,  it  seems  doubt- 
ful how  far  such  concerted  deni;il  will  he  an  act  of  banki  iipicy  lo 
aft'ect  the  interest  of  third  persons.  See  1  Btaek.  Rc/t.  441.  Bull. 
.V.  P.  39. 

Dejiarting  from  liia  dwetting-house  may  become  an  act  of  bankruplcy 
or  not,  according  to  the  motive  by  which  the  party  is  impelled  ;  if  ii  be 
done  with  a  view  of  defrauding  his  creditors,  or  even  delaying  tiicni, 
and  his  absence  be  but  for  a  single  (Lty,  il  will  be  an  act  of  bankriiptey  ; 
and  his  very  absenting  himself  is  sullicient  finnid  facte  evidence  of  an 
intention  to  defrau<l  or  delay  bis  creditors ;  but  it  must  be  a  voiuuL.ry 
absenting,  and  not  by  means  of  an  arrest.  1  Hulk.  110.  1  Burr.  484. 
2  Sira.  809.    Green,'  33. 

Suffering  himself  lo  be  ouilaived.  An  outlawry  in  Ire/antl  does  not 
make  one  a  bankrupt ;  but  in  the  cotUity  palatine  of  Dwliam  it  does. 
However,  an  outlawry  does  not  appear  to  be  an  act  of  bankruplcy, 
unless  it  be  suffered  with  intent  to  defraud  creditors.  Com.  Uig.  lit. 
Bankru/i!.    Stone,  124.    Billing.  94.   Good.  23.    I  Lev.  13 

Yielding  him^Jf  to /iriton,  is  lo  be  intended  of  a  voluntary  yielding 
for  debt;  and  if  a  person  capable  of  paying,  will,  notwitbst.Liiding,  lV<nn 
fraudulent  motives,  voluntarily  go  to  prison,  it  is  an  act  ol  bankruptcy. 
Bill.  95.    Good.  23.  f'in.  tit.  Creditor  and  Bankrutil,  62. 
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JVilUiigly  or  frauiiiilcntli/  /irociirhig  his  gooils  lu  be  allac/irU  or  «<•- 
gues/t  rcd  ;  wliicli  is  a  plain  and  direct  endeavour  to  disiippoliit  his 
creditors  of  tluir  security.  2  Comm.  478.  The  attachineiit  here 
meant,  and  wliich  the  Icgislutiire  hud  in  \  itw,  is  that  sort  of  attachniciil 
only  by  which  suits  are  commenced ;  as  in  Loniloii  and  other  places 
where  that  species  of  process  is  used.    Cow//.  427. 

Miiknig  anil  fraudnlint  convcyancr  of  his  lanils  or  goods.  A  fraudu- 
lent grant,  to  come  within  the  meiuiiii;;  of  the  statute,  must  be  by 
dci  d  ;  therefore  a  fraudulent  sale  of  goods  not  by  deed,  is  no  act  of 
bankruptcy  in  itself;  but  being  a  sclieme  concerted  at  the  eve  of 
bankruptcy  to  cheat  innocent  persons,  in  order  to  secure  particular 
creditors,  is  sm  li     fr^ud  as  sliall  render  the  sale  void.   4  liurr.  2478. 

A  grant  or  cia,',  ry.,nce  fraudulent  witliiu  stat.  13  Jiliz.  c.  5.  or  27 
Eliz.  c.  4.  ir,  LU]     •  .if  bankruptcy.    Com.  Dig.  Coote. 

A  trader  before  be  becomes  a  bankrupt  may  prefer  one  creditor  lo 
another  ;  and  may  pay  him  his  debt ;  or  may  make  him  a  mortgage, 
witli  possession  delivered,  or  may  assign  part  of  bis  effects  ;  but  a  pre- 
ference of  one  creditor  lo  the  rest,  by  conveying  by  deed  all  his  effects 
to  him,  is  a  fraud  upon  the  whole  bankrupt  law,  and  an  act  of  bank- 
ruptcy.   1  Jiiirr.  467. 

Whether  a  transaction  be  fairor  fraudulent,  is  often  a  question  oflaw; 
it  is  ilie  judgment  of  iaw  upon  facts  ar.d  intents;  but  transactions  valid 
as  between  the  p.a-ties  may  be  fraudulent  by  reason  of  covin,  collusion, 
or  confederacy  to  injure  third  persons.    2  Burr.  827.    1  fiiirr.  467. 

Nor  will  the  ease  be  different,  if  llie  assignment  is  made  to  indem- 
nify a  surety  ;  for  the  inconvenience  and  mischief  arising  from  an  undue 
piefereuce  is  the  same.    Cootc's  B.  L.  78.    Doug.  282. 

An  equal  distribution  among  creditors  who  equally  give  a  general 
personal  credit  to  the  bankrupt,  is  anxiously  pi'ovided  for  ;  ever  since 
the  i  ct  21  Jac.  I.  r.  19.  therefore  when  a  bankrupt  by  deed,  conveys 
all  his  effe  cts  to  trustees  to  pay  all  but  one  creditor,  it  is  fraudulent  and 
an  r.ct  of  bankruptcy.   I  Burr.  477. 

But  thoupji  a  conveyance  by  deed  of  all  a  bankrupt's  effects,  or  so 
much  of  his  stock  in  trade,  as  to  disable  him  from  being  a  trader,  or 
all  his  household  goods,  is  itself  an  act  of  bankruptcy  ;  a  conveyance 
o\  fiari  is  veiy  different;  that  may  be  jmblic,  fair,  and  honest.  As  a 
trader  mny  sell,  so  may  he  openly  transfer  many  kinds  of  property  by 
way  of  security.  What  assignment  of  part  will  or  will  not  be  fraudu- 
lent, must  depend  on  the  i)artlcular  circumstances  of  the  case;  but  a 
coiouniblc  exception  of  a  small  part  of  his  estate  or  effects,  will  not 
prevent  the  deed  being  declared  fi-dudulent ;  ior  the  law  will  never 
suffer  an  evasion  to  prevail  to  take  a  case  out  of  the  general  rule, 
which  is  so  cssentiid  to  justice.  1  Ulaci.  lie/i.  441.  2  Black.  Jie/i.  X62. 
99S.    1  Burr.  477. 

An  assigmiicnt  by  deed  of  part  of  a  trader's  eflects,  w  ill  be  good, 
if  made  hoiid  fide,  and  possession  delivered  ;  and  indeed  the  not 
delivering  possession  being  only  evidence  of  fraud,  may  he  ex- 
plained by  circumstances.  I  Burr.  478.  484.  But  an  assignment 
even  of  only  /lai  /  of  a  trader's  cfi'ects,  to  a  fair  creditor,  w  ill,  if  done  in 
contemplation  of  bankruptcy  itself,  become  the  very  act.  a  W'ils.  47. 
Covifi.  124. 

JProeurittg  any  firottctim  cfcctfit  /irivilege  of  parliament.  Tf  any  one 
be  protected  as  the  king's  servant,  it  does  not  make  him  bankrupt. 
•Skill.  •21.  By  Stat.  7  .  Jnn.  c.  12.  §  5.  declaring  the  privilege  of  am- 
bassadors and  their  train,  it  is  e.spressly  enacted,  That  no  nierchan'. 
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or  other  trader  whatsoever,  witliin  tlie  description  of  any  of  the  statutes 
against  bankrupts,  shall  have  any  benefit  of  tli,it  act. 

Bring  arresleit  for  rtr/il,  and  /:jin,^  fvo  monlhs  in  prison.  The  statute 
docs  not  make  the  mere  being  arrested  an  act  of  baiikruptcy.  The 
most  substantial  trader  is  liable  to  be  arrested  ;  but  the  presumption 
of  insolvency  .aises  from  his  lyins;  in  piison  two  ni<)..tii5,  wilbout  being 
able  to  (;et  bail  ;  nor  will  this  presumption  l)c  ob\  iati  il  by  a  mere  for- 
mal bail,  put  in  for  the  purpose  of  clianj;ini;  from  one  custody  to  an- 
other. Where  bail  is  really  put  in,  ibc  bunknipicy  only  relates  to  the 
time  of  the  surrender;  btit  when  it  is  only  lormal  bail,  it  will 
have  relation  to  the  first  arrest.  1  Burr.  437.  See  Salt.  109.  Dull. 
jV.  p.  38. 

Kscufu-  out  of  /irison  on  arrent  for  100/.  or  more.  The  act  clearly 
intends  such  an  escape  as  shows  he  means  to  run  away,  and  thereby 
to  defeat  his  creditors  ;  it  must  be  an  escape  against  the  will  of  the 
sheriff;  for  a  man  shall  not  be  made  a  criminal,  where  he  has  not  the 
least  criminal  intention  to  disobey  any  law.    1  Tlurr.  440. 

It  is  not  an  act  of  bankruptcy  for  a  banker  to  refuse  payment,  if  he 
appears  and  keeps  his  shop  open.    7  Mod.  139.  S.  C.  C.  42. 

An  act  of  bankruptcy,  if  once  plainly  con)milted,  can  never  be 
purged,  even  though  the  party  continues  to  cany  on  a  great  trade. 
2  7"cr»i  Krfi.  59.  B>it  if  the  act  was  doubtful,  then  circumstances  may 
explain  the  intent  of  the  first  act,  and  show  it  not  to  have  been  done 
with  a  view  to  defraud  creditors.  15ut  if.  after  a  plain  act  of  bank- 
ruptcy, a  m,m  pays  oft"  and  compoiuuls  with  all  his  creditors,  he  be- 
comes anew  man.  1  Burr.  484.  I  Sait.  110.  See  stat.  46  Geo.  III. 
c.  135. 

111.  The  Proceedings  on  a  commission  of  bankrupt,  depend  en- 
tirely on  the  several  statutes  of  bankruptcy ;  all  which  arc  blended 
together,  and  digested  into  a  concise  methodical  order,  in  2  Comm.  480. 
and  here  adopted  with  additions. 

I.  There  must  be  a  petition  to  the  lord  c/iancfllor  by  one  creditor 
to  the  amount  of  lOOA  or  by  two  to  the  amount  of  150/.  or  by  three  or 
more  to  the  amount  of  200/.  which  debts  must  be  proved  by  affidavit. 
(Stat.  5  Geo.  II.  c.  30.)  Upon  which  he  grants  a  comwisxion  to  such 
discreet  persons  as  to  him  shall  seem  goocl,  who  arc  then  siyi  il  com- 
missioners of  bankrupt.  Suit.  13  Eliz.c.7.  Of  these  coniiiiis.ioners 
there  are  several  existing  lists,  w  hich  take  the  connnissioners  of  bank- 
ruptcy in  turn.  The  petitioners,  to  prevent  malicidus  applications, 
must  be  bound  in  a  bond  to  tlie  lord  clianceltor  for  200/.  to  make  the 
party  amends  in  case  they  do  not  prove  him  a  bankrupt.  And  if,  on 
the  other  hand,  they  receive  any  money  or  effects  from  the  bankrupt,  as 
a  recompense  for  suing  out  the  commission,  so  as  to  receive  more  than 
their  ratable  dividends  of  the  bankrupt's  estate,  they  forfeii  not  only 
what  they  shall  have  so  received,  but  their  whole  debt.  These  provi- 
sions arc  made,  as  well  to  secure  persons  in  good  credit  from  being 
damnified  by  malicious  petitions,  as  to  prevent  knavish  combinations 
between  the  creditors  and  bankrupt,  in  order  to  obtain  the  benefit  of  a 
commission.  When  the  commission  is  awai'dcd  and  issued,  th.e  com- 
missioners are  to  meet  at  their  ow  n  expense,  and  take  an  oath  for  the 
due  execution  of  tbeir  commission,  and  to  be  allowed  a  sum  not  ex- 
ceeding 20s.  /ter  dinn,  each,  at  everj'  sitting.  And  no  commission  of 
bankrupt  shall  abate,  or  be  void  by  the  death  of  the  bankrupt  subse- 
quent to  the  commission.    St.it.  \  Jac.\.c.  15.    Nor  upon  any  demise 
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of  the  crowii.  Slat.  5  Cro.  II.  c.  3a  The  graminp;  a  commission  of 
bankruptcy  is  not  cliscietionaiT,  but  a  matter  of  ri^hl.    I  r<r;i.  153. 

By  Slat.  5  Geo.  II.  r.  30.  §  25.  the  i>ctiiioni[ig  ciTtlilor  is  directed  at 
his  own  costs,  to  prosecute  the  commission  imlil  assifjnees  shall  be 
chosen  ;  which  costs  arc  to  be  ascertained  by  the  commissioners  at  the 
mceliiig  for  tlie  choice  of  assignees;  and  arc  to  be  paid  by  the  as- 
signees lo  the  pelitionins;  creditor  out  of  tlie  first  money  or  effects 
received  by  them,  under  the  conimission.  But  these  costs  may  be 
taxed  by  a  master  in  chanceiy,  on  petition  to  the  lord  chancellor. 
Cooke's  n.  I.,  c  1.  §  3. 

Notwithstanding  the  statute  5  Geo.  II.  has  provided  a  remedy 
against  maliciously  suing  out  commissions  of  bankrupt,  yet  it  is  held 
not  to  take  away  the  common  law  remedy  by  an  action  for  damaf^es, 
but  that  the  party  may  proceed  at  law  to  obtain  such  redress  for  the 
injury  he  has  sustained,  as  a  jury  may  think  he  is  entitled  to.  3  liurr. 
1418.    1  .^tk:  144. 

If  more  than  two  of  the  commissioners  should  die,  by  which  means 
there  woiild  not  be  a  sufficient  number  to  execute  the  commission,  or 
if  it  should  be  lost,  it  must  be  renewed  ;  upon  which  renewal  only  half 
the  fees  are  paid,  and  the  commissioners  under  the  renewed  commis- 
sion proceed  from  that  step  wliich  was  left  incomplete  by  the  former. 
Cooke,  B.  I.. 

The  commissioners  arc  first  to  receive  proof  of  the  person's  being 
a  trader,  and  having  committed  some  act  of  bankruptcy  ;  and  then  to 
declare  him  a  bankrupt,  if  proved  so ;  and  to  ;;ive  notice  thereof  in 
the  Gnmti'.  iinrl  at  i!  i-  '-.;nir  lini^-  ;»>  :iii;v.ir.i  ihive  rn-eii^igs.  At  one 
of  lln-sc  !  -  (11  prisoiis  10 

wlioni  i!k  .  'HP.  ii  sluill  be 

vested  fur  ili-  Ij^iteiti  m  li.  :.'.m  .--^ii^iK:^  ^  .in-  to  be  chosen 

by  the  major  part  in  value  '  irs  who  sh.iM  have  then  proved 

their  debts;  and  one  creiiU  i.  i  n  sufficient  amount,  may  choose 
liimself  as3i^i;nee  ;  but  a  provisional  assignee  or  assicjnees  ntay  be,  if 
necessary,  originally  appointed  by  the  commissioners,  and  afterwards 
approved  or  rejected  by  the  creditors :  but  no  creditor  shall  be  admit- 
ted to  vote  in  the  choice  of  assignees,  whose  debt  on  the  balance  of 
accounts  does  not  amount  to  10/.  And  at  the  third  meeting  at  fiir- 
thest,  which  must  be  on  the  forty-second  day  after  the  ailvertisement 
in  the  Gazelle,  (unless  the  time  be  enlarged  by  the  lord  channllor  ; 
which  it  may  not  be  for  more  than  fifty  days  unless  on  special  cir- 
cun>stances  of  involuntai-)'  default  by  the  bankrupt,  1  .4tk.  222.)  the 
bankrupt,  upon  notice  also  served  upon  him,  or  left  at  his  usual  place 
of  abode,  must  surrender  himself  personally  to  the  rommissioners  ; 
which  surrender  (if  volimtary)  protects  him  from  all  arrests  till  his 
final  examination  is  past  :  and  he  must  thehcefi>rth  in  all  respects  con- 
form to  the  directions  of  the  statutes  of  bankruptcy  ;  or,  in  default  of 
cither  surrender  or  conformity,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy,  and  shall  suffer  death,  and  his  goods  arid  estates 
shall  be  distributed  ariiong  his  creditors.    Stat.  5  Geo.  II.  c.  30. 

In  case  the  bankrupt  absconds,  or  is  likely  to  run  away,  between 
the  time  of  the  conmiission  issued,  and  the  last  day  of  surrender,  he 
may  by  warrarit  from  any  judge  or  justice  of  the  peace  be  apprehend- 
ed and  committed  to  the  county  gaol  in  order  to  be  forthcoming  to 
the  conmiissioners;  who  are  also  empowered  immediately  to  grant  a 
warrant  for  seizing  his  goods  and  papers.  Stat.  3  Geo.  II.  c.  30.  and 
sec  1  Jlk.  210. 
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When  tlic  bankrupt  appears,  tlie  commissioners  arc  to  examine 
him.  loucluiig  all  matters  n  l.ttii,-  t<,  liis  ti-.ulc  and  cfTccls.  Tlicy  may 
also  summon  before  tlu  r.:,  ..<i<'  .  \jmiiu-  the  bankrupt's  wile,  (stat. 
21./i,r.  1.  c  19-  see  1  /'   '  "II.)  anil  any  other  person  what- 

soever, as  to  all  nv.ii:e!-  the  bankrupt's  aflairs.    And  in 

case  any  of  them  shoukl  n  lu-v  ii>  answer,  or  shall  not  answer  ful- 
ly, to  aiiy  lawful  question,  or  shall  refuse  to  subscribe  such  their  cx- 
aniin.ition,  the  commissioners  may  commit  them  to  prison  without 

b.  .il,  till  they  subn\it  themselves  and  make  and  .sign  a  full  answer  : 
the  commissioners  specifying  in  their  warrant  of  commitment  tlic 
question  so  refused  to  be  answered.  And  any  gaoler,  perniitiing  such 
person  to  esc.ipe,  or  go  out  of  prison,  shall  forfeit  500/.  to  the  credit- 
ors.   Stat.  5  Gi  'j.  II.  c.  30. 

The  b.vnkrupt,  upon  this  examination,  is  bound  upon  pain  of  death 
to  make  a  full  discovery  of  all  his  estate  and  effects,  as  well  in  ex- 
pectancy as  possession,  and  how  he  has  disposed  of  the  same  ;  'toge- 
ther with  all  books  and  writings  relating  thereto :  and  is  to  deliver  up 
all  in  his  own  power  to  the  connnissioners ;  (except  the  necessary  ap- 
parel of  himself,  his  wife  and  children  ;)  or,  in  case  he  conceals  or 
cmbez/.lcs  any  cfl'ecls  to  the  aniotint  of  20/.  or  withholds  any  books 
or  writings,  with  intent  to  defraud  his  creditors,  he  shall  be  guilty  of 
felony  without  benefit  of  clergy  ;  and  his  goods  and  estate  shall  be 
divided  among  his  creditors.  Stat.  5  Gc-o.  11.  c.  30.  And  unless  it 
shall  appear,  that  his  inability  to  pay  his  debts  arose  from  some  casual 
loss,  he  may,  upon  conviction  by  indictment  for  sucli  gross  miscon- 
duct and  negiigence,  be  set  upon  the  pillory  for  two  hours,  and  have 
one  of  his  ears  n;ii!cd  to  the  s;.me  and  cut  olV.    Stat.  21  Juc.  I.  c.  19. 

And  so  curel'ui  is  the  law  to  avoid  any  fraud,  dishonesty  or  conceal- 
ment, on  the  p.u  i  t.f  the  bankrupt,  that  an  agreement  by  the  friends 
of  the  bankrupt,  to  p.iy  a  sum,  in  consitleration  tiiat  tlie  creditors 
would  not  examine  him  as  to  particular  points,  is  void.  A'crol  v.  IVa/- 
Alce,  3  Term  Jie/i.  17. 

After  the  time  allowed  to  llie  bankrupt  for  such  discoveiy  is  ex- 
pired, any  oilier  person  \ohiiuuriIy  discovering  any  pi;ri  m!' !iis  estate, 
bel.ore  Uhkhov.n  \o  ih:-  Mudl   be  er.titled  b  cnit. 

out  of  tlie  Lilecis  so  ili.i  .1  such  further  ;  as- 

sii;..ees  anti  comniissionets  ^li.tii  Uiiuk  proper.  And  anv  U  Ubiue  wil- 
fuiiy  concealing  the  estate  of  any  bankrupt,  after  the  expiration  of  tlie 
two  and  foi  ty  days,  shall  forfeit  loo/,  and  double  the  value  of  the  es- 
tate concealed,  to  tile  creditors.    Sl.iL  3  G'     II.  c.  :>o. 

IliUierto  eicry  tliisig  is  in  faioui-  in  llie  ei.tiiufrs;  :in--l  the  law 
seems  to  be  pretty  rigid  and  sciere  :i:.^i.iiist  tiic  bankiii;  i  rase 

he  proves  honest,  it  makes  him  full  amends  for  all  li.,  >i  se- 

verity, i'or  if  the  bankrupt  hath  made  an  ingenuous.  uis(-(;\eiv,  (of 
tlie  truth  and  sufficiency  ol  which  there  remains  no  reason  to  doubt,) 
and  hath  conformed  in  all  points  to  the  directions  of  the  law  ;  and,  ii' 
in  consequence  thereof,  the  creditors,  or  four  par;s  in  live  of  them  in 
number  and  value,  (but  none  of  them  creditors  for  less  than  20/.)  will 
sign  a  certificate  to  that  purport  ;  the  commissioners  are  then  to  at!- 
tlienticate  such  certificate  under  their  lup.ds  and  seals,  and  to  trans- 
mit it  to  the  lord  chancellor,  and  he,  or  two  of  the  judges  whom  he 
shall  appoint,  on  oath  made  by  the  bankrupt  that  such  certificate  was 
obtained  without  fraud,  may  allow  the  same  ;  or  disallow  it  upon 
cause  shown  by  any  of  the  creditors  of  the  bankrupt.  Stat.  5  firo.  II. 

c.  30. 
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If  no  cause  be  sliowii  to  ilic  coinraiv.  llic  ccrlificate  is  allowed  of 
couisf,  and  Ihcii  (lie  Ijankiupt  is  cntidcd  lo  a  decent  and  reasonable 
allowance  out  of  his  cJTects  fof  Ills  future  support  and  maintenance, 
and  to  put  him  in  a  way  of  honest  indusliy.  This  allowance  is  also  in 
proportion  to  his  former  good  belia\  iour,  in  tlie  early  discovery  of  the 
decline  of  his  affairs,  and  thereby  Kivin;;  his  creditors  a  larger  divi- 
dend. For,  if  his  effects  will  not  pay  one-half  of  his  debts,  or  ten 
shillings  in  the  pomid,  he  is  left  to  the  discretion  of  the  commission- 
ers anti  assignees,  to  have  a  competent  sum  allowed  him,  not  exceed- 
ing direr  f}cr  crni.  but  if  they  pay  ten  shillings  in  the  pound,  he  is  to 
be  allowed ^I'f/icr  crni.  if  twelve  shillings  and  six-pence,  then  seven 
and  «  //«//■  /irr  crrtf.  and  if  fifteen  shillings  in  the  pound,  then  the 
bankrupt  shall  be  allowed  len  /u  r  cent,  provided,  that  such  allowance 
do  not  in  the  first  case  exceed  200/.  in  the  second  230/.  and  in  the 
third  300/.    Slat.  5  Geo.  II.  c.  30. 

Besides  this  allowance,  he  has  also  an  indemnity  granted  him  of 
being  free  and  discharged  for  ever  from  all  debts  owing  by  him  at  the 
lime  he  became  a  bankrupt ;  even  though  judgment  shall  have  been 
obtained  against  him,  and  he  lies  in  prison  upon  execution  for  such 
debts.  And  for  that  among  other  purposes,  all  proceedings  in  com- 
missions of  bankrupt  are,  on  petition,  to  be  entered  of  record,  as  a 
perpetual  bar  against  actions  to  be  commenced  on  this  account ; 
though  in  general,  the  production  of  the  certificate,  properly  allow- 
ed, shall  be  sufficient  evidence  of  all  previous  proceedings.  Stat.  5 
Geo.  II.  c.  30. 

The  allowing  the  certificate  of  a  bankrupt,  will  not  discharge  his 
sureties  ;  but  if  a  bankrupt  obt.iins  his  certificate  before  his  bail  are 
fixed,  it  w  ill  discharge  them  ;  but  if  not  till  after  they  are  fixed,  they 
will  remain  liable  notwithstanding  the  certificate,  for  it  has  no  relation 
back  ;  and  till  allowed  it  is  nothing.  if  the  creditor  proves  his 

debt,  with  intent  to  obstruct  the  certificate,  it  does  not  preclude  him 
from  pursuing  his  legal  remedies  ;  and  even  if  he  had  received  liis 
debt,  or  part  of  il,  under  the  commission,  still  he  might  proceed  to 
fix  the  bail  who  would  be  entitled  to  their  remedy,  so  far  as  they  are 
oppressed  by  audita  i/ticrela,  or  by  motion.  1  .Alk.  84.  1  Burr.  24*. 
2  hurr.  7X6.    2  Black.  812. 

However,  the  bankrupt's  certificate,  obtained  after  judgment  in  an 
action  upon  a  bail-bond  against  the  bankrupt  himself,  will  not  dis- 
charge the  bail-bond,  although  it  discharged  the  original  debt,  for  it 
is  a  new  and  distinct  cause  of  action.  1  Burr.  436.  2  Stra.  1 196.  1 
H  i/».  41. 

The  certificate  does  not  discharge  a  bankrupt  from  his  own  express 
collateral  covenant,  which  docs  not  run  w  ith  the  land.  4  Burr.  2443. 
Nor  from  a  covenant  to  pay  rent.    4  Term  lie/i.  94. 

A  bankrupt  after  a  commission  of  bankruptcy  sued  out,  may,  in 
consideration  of  a  debt  due  before  the  bankruptcy,  and  for  which  the 
creditor  agrees  lo  accept  no  dividend  or  benefit,  under  the  commis- 
sion, make  such  creditor  a  satisfaction,  in  part,  or  for  the  whole  of  his 
debt,  by  a  new  undertaking  or  agreement,  and  aammftsii  will  lie  upon 
such  new  promise  or  undertaking.    1  .///*.  67. 

If  a  bankrupt  has  his  certificate,  and  an  action  be  brought  against 
him  afterwards  for  a  debt  precedent  to  the  commission,  he  may  plead 
his  certificate,  or  otherwise  he  is  without  relief.    2  Trrn.  696,  697. 

The  common  method  of  pleading  is,  generally,  that  he  became  a 
bankrupt  within  the  intent  and  meaning  of  the  statutes  made  and  in 
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force  concerning  lianknipts,  and  that  the  cause  of  acuon  accrued  be- 
fore he  became  a  bankrupt.  This  general  plea  is  given  by  slat.  5 
6',  r,.  U.  r.  30.  §  7. 

Ttioiign  a  creditor  of  a  bankrupt  inicli  i  I  uded  from  assent 

or  ili^stiit  to  till;  crrtiliciilc,  yt't  ;is  hi  i,  i  lie  consequence 

of  iillowiuK  the  certificate,  in'  h.ith  ri^ht  id  ii;  ;.unn,  and  show  any 
fraud  a.^iiinst  allonins  tlic  coni(ici:tu.    7  I'iri.  Jbr.  134.  /'/.  18. 

Nj  allow  .nee  or  indemnity  shall  be  ijiven  to  a  bankrupt,  urdess  bis 
ccrfificute  he  signed  and  allowed  ;  and  also  if  any  crccliiur  proiliiccs  a 
6cii'!ous  debt,  oris  induced  by  money  or  notes  to  siijn  his  certificate, 
said  the  b.uikrupt  docs  not  make  discovery  of  it,  but  sufl'ers  the  fair 
creditors  to  be  imposed  upon,  he  loses  all  title  to  these  atlvahtages. 
St.it.  24  Gi-a.  II.  c.  57.  See  Doug.  216.  673.  Neither  can  lie  claim 
titeui.  if  he  has  tjivcn  with  any  of  his  chiklren  above  KKl/.  for  a  niar- 
riag<-  portion,  unless  lie  had  at  that  time  sufliciciil  left  to  p,\y  all  iiis 
debts,  or  if  he  has  lost  at  any  one  lime  !>l.  or  in  the  whole  lot)/,  with- 
in a  twelvemonth  before  he  became  a  b.mkrupt,  by  any  manner  of 
gantinj;  or  wagerinij  whatsoever  ;  or,  within  the  same  time  has  lost 
to  the  value  of  100/.  by  stock-jobbing. 

Also  to  prevent  the  too  common  practice  of  frequent  and  fraudulent 
or  careless  breaking,  a  mark  is  set  upon  stich  as  have  been  once  el<:ar- 
ed  by  a  commission  ofbankrupt,  or  have  cumpoundod  with  their  credit- 
ors, or  have  been  delivered  by  an  act  of  insolvency.  Persons  who 
have  been  once  cleared  by  any  of  these  methods,  and  afterwards  be- 
come bankrupts  ap^ain,  unless  they  p;'y  full  in  the  pounci,  ai'e  only 
thereby  intlemnifiod  as  to  the  confinement  of  their  bodies  ;  but  any 
futme  estate  they  shall  acquire  I'emains  liable  to  their  creditors,  cx- 
ccpiint^  their  necessary  apparel,  iiousehold  goods,  and  the  tools  and 
implements  of  their  tntdes.  Stat.  5  Gi-o.  11.  c.  30.  And  an  action  may 
accordingly  be  muir.tuir.cd  for  such  debt.  5  Term  livfi.  2fi7.  .Mut 
money  g,iincd  by  his  trade  or  profession  for  tlie  necessary  mainte- 
nance of  himself  and  f.imily  may  be  recovered  by  action  by  an  uncerti- 
ficated bankrupt.    Cldlilundulc  v.  Tuinlinson.  Co.  li,  h. 

2.  By  the  Stat.  13£//r.  c.  7.  the  commissioners  shall  have  full  powep 
10  dispose  of  all  the  bankrupt's  lands  and  tenements,  which  he  had  in 
his  own  rij^ht  at  the  time  when  he  became  a  b.ud;rupt,  or  which  shall 
descend  or  come  to  him  at  at.y  time  afterwards,  befoi-e  his  debts  arc 
sutisfietl  or  agreed  for ;  [and  all  lands  and  tenentents  which  were  pur- 
chased by  him  joiiaJy  with  his  wife  or  children  to  his  own  use,  (or 
such  interest  therein  as  he  m.iv  lawfully  part  with,)  or  purchased  with 
any  other  persoii,  upon  secret  trust,  for  his  own  use  ;]  and  cause  Ihcm 
be  appraised  to  their  full  value  and  to  sell  the  same  Ay  deed  imhnud 
and  ittroUid^  or  divide  them  proportionably  among  his  creditors.  This 
statute  expressly  included  not  only  freehold,  but  customary  and  copy- 
hold lands:  and  the  lord  of  the  ni;.!  '  i-  I'l  rrbj-  bound  to  admit  the 
assignee,  (see  D  o.  Car.  ."iSS.  I  1  not  extend  to  estates- 
tail,  farther  than  for  the  bankrupt's  1   e(|uitie9  of  redemption 

on  a  mortgaged  estate  wherein  the  bankrupt  has  no  legal  interest, 
but  only  an  e([uituble  reversion.  AVhercupon  the  statute  21  Juc.\*c. 
r.>.  en.icts,  that  the  commissioners  shall  be  enipowiri  ed  to  sell  or  con- 
vey, by  deed  iiider.ted  and  inrolleri,  any  lands  or  tencniei'ts  of  tlic 
bankrupt,  wherein  he  shall  be  seised  of  an  estate-tail  in  possession, 
remainder  or  reversion,  unless  the  icnuiindcr  or  reversion  thereof 
shall  be  in  the  crowr. ;  and  that  sucii  sale  shall  be  good  against  all 
such  issue  in  tail,  rcniainder-men,  and  reversioners,  whom  tl.e  b.uik- 
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nipt  himself  mip^ht  have  barred  \>y  a  common  recover)-,  nr  other 
nit:iiis;  und  llwt  nil  equities  of  redemplidii  upon  morlg.iKC'l  csliucs, 
shall  be  i.t  Ihe  disposal  of  the  commissioners;  for  llicy  shidi  have 
power  to  icdcem  the  same,  as  the  bankrupt  himself  mi^lit  have  done, 
iiiul  after  redemption  to  sell  them.  And  the  commissioners  may  sell 
a  copyhold  entailed  by  custom.  Slrne,  \2T.  Bilthig.  148.  And  also, 
by  this  and  a  former  act,  I  Jac.l.c.  15.  all  fraudulent  conveyances  to 
defeat  the  intent  of  these  statutes  arc  declared  void  ;  but  it  is  pro- 
vided, that  no  purciiascr  ho>:A  Jltlr,  for  a  good  or  valuable  coiisidcia- 
lion,  shall  be  alVerted  by  the  bankrupt  laws,  vniless  the  commission  be 
sued  Ibnh  within  hve  years  after  Uie  act  of  bankruptcy  committed- 
Sec  Cooler's  11.  I,,  r.  8. 

If  there  be  two  joint-tenants,  and  the  one  becomes  bankrupt  and 
dies,  Bitliiightirsl  is  of  opinion  the  bankrupt's  pari  shall  be  sold,  and 
that  Ihei  e  shall  be  no  survivorship  ;  because  the  bankru])t's  moiety  is 
bound  by  the  statutes,  and  also  the  bankrupt  hud  power  to  sell  the 
same  in  his  life-lime,  and  mii^ht  depart  with  it.  .'Vnd  by  slat.  1  Jar.  c. 
Is.  (sec  oK(f,  III.  I.)  the  commissioners  after  the  bankrupt's  death, 
may  proceed  in  execution,  in  and  upon  the  commission,  for  and  con- 
cernitijj  the  offender's  lands,  tenements.  Sec.  in  such  sort  as  if  the  of- 
fender had  been  livinjj  ;  which  they  cannot  do,  if  the  survivorship  is 
held  to  take  place. 

If  the  bankrupt  be  a  joint-tenant  in  fee,  for  life  or  years,  the  com- 
missioners may  sell  a  moiety.  So  if  he  be  seised  in  rig;ht  of  his  wife, 
they  may  sell  during  the  coverture.    !  Com.  Dig.  530. 

In  case  of  a  pi.tron  becoming  bankrupt,  the  commissioners  may  sell 
the  advowson  of  tlie  living;  ;  but  if  the  church  be  void  at  the  time  of 
the  sale,  ihe  vendee  shall  not  present  to  the  void  turn,  but  the  bank- 
rupt himself,  because  the  voitl  turn  of  the  church  is  not  valuable.  1 
J3i-^-)i's  Kccl.  l.mt),  4th  ed.  /i.  125. 

The  commissioners  may  sell  offices  of  inheritance  and  for  tcmis  of 
years  ;  but  an  office  concerninj;  the  execution  of  justice  (and  there- 
fore witliin  5  and  6  Kd.  VI.  r.  16.)  cannot  be  sold.  1  .ilik.  213.  But  a 
pKice  that  does  not  co:.ccm  the  execution  of  justice,  but  oidy  the 
police,  may  be  scid.    1  Jik.  210.  215. 

If  a  morlgai^c  is  matle  by  a  bankrupt,  tenant  in  tail,  without  suffering 
a  recovery,  the  assignees  shall  take  advantacje  of  this  defect,  and  hold 
the  land  clear  of  the  mortj^age.    1  IVih.  276. 

The  commissioners  may  assign  a  possibility  of  right  belonging  to 
the  bankrupt.    ,1  I'.  IVms.  132. 

When  assijjnecs  arc  chosen  tmdcr  a  commission,  all  the  estate  and 
effects  of  the  banki  upl,  whether  they  be  j;oods  in  actual  fiossession,  or 
debts,  contracts  and  legacies,  and  other  c/iosrs  iji  actioti,  are  vested  in 
them  by  assignment ;  (but  until  the  assignment,  the  i)roperly  is  not 
transferred  out  of  the  bankru])i  ;)  and  every  new  acijuisition  previous 
to  the  certificate  will  vest  in  the  assignees  j  but  as  to  future  real  es- 
tates, there  must  be  a  new  assignment  of  them.  1  jili.  253.  llilting. 
118.     \  P.  Il'nu.  385,  386. 

The  commissioners,  by  their  warrant,  may  cause  any  house  or  tene- 
ment (tf  the  l>iit:krufit  to  be  broken  open,  in  order  to  enter  and  seize 
tlie  saitic.    See  2  i'/iow.  24". 

When  the  assignees  are  chosen  or  appro^■cd  by  the  creditors,  the 
comnjissioncrs  are  to  assign  every  thing  over  to  tiu  m  ;  in  which  as- 
signment the  provisional  assignee  or  assignees  (if  any  have  been 
chosen)  must  join,  and  the  property  of  every  pan  of  the  estate  is 
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Ihereby  as  fully  vested  in  them,  as  it  was  in  the  bankrupt  himself,  and 
they  have  the  same  remedies  to  recover  it.    12  Mud.  324. 

liy  Stat.  36  Geo.  HI.  r.  90.  §  2.  if  bankrupts  refuse  to  transfer  slock 
over  which  they  have  power,  tlie  lord  chancellor  may  order  it  to  be 
tnmsfcrred  to  the  assipcnees. 

The  commissioners  in  Kngtand  may  sell  the  bankrupt's  goods  in  Ire- 
land ;  and  (notwithstanding  a  (/iV/«iK  of  lord  jV/uH«/f.-W  to  the  contrary, 
see  Doug.  151.)  it  seems  now  decided,  tliut  by  the  assignment  of  the 
commissioners,  all  the  bankrupt's  property,  n'/iei/irr  in  Jin^^fland  or 
abroad^  is  conveyed  to  the  use  of  his  creditors.  Sec  Hunter  v.  Potta^ 
4  r.-rm  «./!.  \?.b..  ami  C ,',kr\,  n.L.c.S.^  10. 

Ifa  man  sin.lsbills  oi  c:;i'.i.ini;e,  or  consigns  a  cargo,  and  the  person, 
to  whom  he  sends  them,  li:is  puid  the  value  before,  thoush  lie  did  not 
know   of  the  sending  thetn  at  that  time,  the  sending  of  Uiem  to  the 
carrier  will  be  sulTicient  to  prevent  the  assis^iiees  from  taking  these 
goods  back,  in  case  of  an  inici-vcniiiL;-  i;c".  nf  ii.i^krpu  y.    4  Ihit-r.  2239. 

But  if  the  goods  \v  ore  sent  in  (-tinLcnipl;i'.;.»n  of  b.inkruptcy,  and  to 
give  a  jjrcfVreiirr  lo  a  former  creditor,  if  tiie  act  of  bankruptcy  is 
connniilcci  i^.^  lorc  iln-  creditor  receives  ihe  property,  and  assents  to- it, 
the  commissioners  niiiy  assign  it  as  purl  of  the  bankrupt's  cflocts,  aiid 
it  will  vest  in  the  assignees.    4  Ihvr.  2235. 

Ail  questions  of  preference  turn  upon  the  action  being  complete, 
before  an  act  of  bankruptcy  committed,  for  then  the  properly  is  trans- 
ferred ;  otherwise  an  act  of  bankruptcy,  intervening,  vests  the  properly 
in  the  hands  and  disposal  of  the  law.  If  a  man  were  to  laa'KC  a  pay- 
ment but  the  evening  before  he  becomes  bankrupt,  independent  of 
the  act  of  parliament,  and  in  a  course  of  dealing  and  trade,  it  would  be 
good.  ^Vhere  an  act  is  done,  tliat  is  right  to  be  done,  and  the  single 
motive  is  not  to  give  an  unjust  preference,  the  creditor  will  have  a  pre- 
ference.   Cow/i.  123. 

If  a  merchant  consigns  goods  to  a  trader,  and  before  their  arrival  the 
consignee  becomes  bankrupt,  if  the  merchant  can  prevent  the  goods 
getting  into  the  baidtrupt's  hands,  the  commissioners'  assignment  will 
not  aflcct  them.    2  Trrn.  203.    1  .d!k.  248.    Cow/i.  296. 

Tiie  future  profits  arising  from  a  bankru/it^  personal  latjour  are  not 
subject  to  the  assignment.    Cliilificmlalc  v.  Tomlinsojiy  7".  25  Geo.  III. 

B.  K. 

The  property  vested  in  tlie  assignees  is  the  whole  that  the  bankrapt 
had  in  himself,  at  the  time  he  committed  the  first  act  of  bankruptcy,  or 
that  has  been  vested  in  him  since,  before  his  debts  arc  satisfied  or 
agreed  for  ;  therefore  when  the  commission  is  awarded,  the  commission 
and  the  properly  of  the  assignees,  shall  have  a  relation,  or  reference, 
buck  to  the  first  and  original  act  of  bankiHiptcy.  1  Jiurr.  32.  Inso- 
much that  all  transactions  of  the  bankriipt,  are  from  that  time  abso- 
lutely null  and  void  ;  either  with  regard  lo  (he  alic])ation  of  liis  pro- 
perty, or  the  receipt  of  his  debts,  from  such  as  arc  privy  to  his  bank- 
ruptcy ;  for  they  arc  no  longer  his  properly,  or  his  debts,  but  those  of 
the  future  assignees.  Therefore,  even  ifa  banker  pay  the  draft  of  a 
trader  keeping  cash  with  him  after  knowledge  ol'ai,  at:  i  di  Iiankruptcv, 
the  assignees  may  recover  the  money.    2  7',  r,  i  '.' /  .   ii.i.    3  ZJr'o. 

C.  K.  313.  Vernon  v.  Hunkcij,  and  see  2  'J'rrm  KrJ:.  2^7.  And,  if 
an  execution  be  sued  out,  but  not  served  and  executed  on  tlie  bank< 
rupt's  cIVects  till  after  the  act  of  bankrnplcy,  it  is  void  as  against  the 
assignees.  But  the  king  is  not  bound  by  this  fictitious  relation,  nor 
is  within  the  staluies  of  bankrupts  ;  1  Jlk.  262.  IV.  Jones,  202.  3 
Show.  480.  for  if,  after  the  act  of  bankruptcy  comtiiiltcd,  and  before 
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the  assiRiimenl  of  liis  cflt  cis,  an  extent  issues  for  the  debt  of  llie  crown, 
tlic  goiids  arc-  Loiir.d  llu  riby.  I'hi.  Mr.  lit.  Crrdiior  am!  J;aiikiii/it, 
104.     fo';Xv"«  /  .       r.  14.  §  7. 

As  these  acts  of  l);uiknipicy  however  may  sometimes  be  secret  to 
all  b\u  ;i  few,  i\n<l  ii  would  be  pirjudicial  lo  trade  to  carry  this  notion 
to  its  utnuist  leiifjlh,  it  ih  providul  by  slat.  lU  (im.  Ii.  r.  32.  tii  .t  no 
money  paid  by  a  bankrupt  to  a  iMiii  [fill,  or  real  creditor,  in  a  course 
of  trade,  even  after  an  act  of  bankruptcy  done,  shall  be  liable  to  be  re- 
finided.  Nor  (by  stat.  1.  Jac.  1.  c  15.)  shall  any  debtor  of  a  bankrupt 
that  pays  liim  his  debt,  without  knowing  of  his  h.mki  upicy.  be  li.ilile  to 
account  lor  it  aijain.  The  iiitcnlion  of  this  rrlalivr  power  beuig  only 
lo  reach  fraudulent  transactions,  and  not  to  distress  the  fair  trader. 

By  Ad  (lio.  III.  c.  135.  recitiiii;  that  n'C'''  inconveniences  and 
injustice  have  been  occasioned  hy  reason  of  the  fair  and  honest  dealings 
and  transr.ctions  of  and  with  traders  being  defeated  by  secr<:l  acts  of 
bankruptcy,  in  cases  not  already  provided  for,  or  not  siilTiciently  pro- 
vi<led  for  l.y  law,  it  is  enacted,  lh..t  all  conveyances  by,  all  paynicnts 
by  and  lo,  and  all  coi'.tracts  with,  any  bankrupt  /lond  Jidr  made 
two  months  before  the  date  of  a  commission  of  bankruptcy) 
shall  be  pood,  nonviilistandiiig  any  secret  act  of  bankruptcy  prior  to 
such  conveyance,  £<.c.    46  Geo.  III.  c.  135.  §  1. 

7Jo7w^rf/  creditors  whose  debts  might  have  been  proved  under  a 
commission  of  banUruptcv.  if  no  prior  act  of  bankruptcy  had  been  com- 
luitted,  shall  he  admitltd  to  prove  such  debts,  if  they  had  no  notice  of 
such  priur  act  of  bankrnpicy.  ^  2. 

Where  it  shall  appear  that  there  has  been  mutual  credit  ^iven,  or 
muui.il  (i<  I  Is  '-oiilr.LCled  between  the  banknipi  ai.rl  any  (ilht-r  person, 
one  d"-(a  <'V  (,oii..iid  may  be  set  ofi' against  ihc  other,  noiwithstat  ding 
any  prior  acl  of  bankrupicy.  ju'ovided  the  creciil  was  yivcn  to  the  bank- 
rnpl  two  calendar  months  before  the  date  of  the  commission,  and  that 
the  person  ciaimirg  the  benefii  of  such  sel-ofl"  bad  not  notice  of  any 
prior  act  cf  bankruptcy  by  such  bar.krupt,  or  that  he  was  insolvent.  §  3. 
Tl;c  issuinj;  a  commission,  though  afterwards  superseded,  or  the 
striking  a  docket,  shall  he  deemed  notice  of  a  prior  act  of  bankruptcy, 
if  atiy  such  wei-e  realiy  conmiittetl.  §  3. 

G.ihki  upls  on  obtaining  their  certificates  shall  be  discharged  of  debts 
pi  ovcahlc  under  this  act,  as  if  no  secret  act  of  bankruptcy  had  been 
committed.  §  4. 

Commissions  of  bankrupt  shall  not  be  avoided  hy  reason  of  any  secret 
act  of  bankruptcy  having  been  ronunittcd,  prior  to  the  contracting  the 
delit  of  the  petitioning  creditor.  §  5. 

Sale  of  goods  hy  a  bnvkrvjil  after  an  act  of  bankru/ilcy,  is  notmcrcly 
void  ;  the  contract  is  good  bct«een  the  parlies,  but  it  may  be  avoided 
by  the  commissioners  or  assignees  at  pleasure;  therefore  they  may 
either  brii  g  irmrr  for  the  goods,  as  supposing  the  contmci  may  be  void, 
or  may  briiig  debt  or  assiim/isii  lor  the  value,  which  affirms  the  con- 
tract.   3  59. /./.  2.    2  r,  rm  /v'</j.  143.    4  7'<r7»  AV/;.  2IS,  217. 

And  so  if  a  bankrupt  on  the  eve  of  bankruptcy,  fraudulenlly  deliver 
goi'ds  to  a  creditor.    4  'J'rrm  Ht/i.lW. 

The  assljrp.ees  may  pursue  anti  /igal  method  of  l  ecovering  the  pro- 
perly vcsJed  in  Uicm,  by  their  ow  n  auihority  ;  but  cannot  commence  a 
suit  ill  cgviui,  nor  ccm/ioinul  any  <libts  owing  lo  the  bankrupt,  nor 
refer  ar.y  mailers  to  arbitration,  without  the  consent  of  the  creditors,  or 
the  major  pal  I  of  them,  in  value,  at  a  nieeiing  lo  be  held  in  pursuance 
of  notice  in  the  gazelle.  .Stat.  5  Geo.  II.  r.  30.  §  34,  35.  38.  See  1  .irk 
91.  107.  210.  253.    Cooke's  B.  L.  c.  14. 
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When  they  have  got  in  all  ihc  effects  they  can  reasonably  hope 
for,  and  ridiiccd  th<  ni  to  ready  moiu  y,  the  assignees  must,  after  4, 
and  within  12  months  alter  the  commission  issued,  Rivt  21  days  notice 
to  the  creditors  of  a  nieetii  g  for  a  dividend  or  distribuiion  ;  at  wiiich 
time  they  must  produce  their  accounts,  and  vci  il'y  them  upon  oath,  if 
required.  [And  under  slut.  5  Grc  II.  c.  30.  §  6.  by  affitUvit  if  livi.ig 
ill  the  coimtry,  and  if  Quakers  hy  aflirmation.]  And  then  the 
commissioners  shall  direct  a  dividend  to  be  made,  at  so  much  in 
the  pnuiicl,  to  all  creditors  who  have  before  proved,  or  shall  then 
prove  their  debts.  This  dividend  must  be  made  equally,  and  in  a 
ratable  proportion,  to  all  the  creditors,  according  to  the  i/uantity 
of  their  debts  ;  no  regard  being  had  to  the  •jtialinj  of  them.  Moit- 
gagcs,  indeed,  for  which  the  creditor  has  a  real  security  in  his  own 
hands,  are  entirely  siife,  for  ihe  commission  of  bankrupt  iTaches  only 
the  equity  of  redemption,  /'.nr/;.  Jir/i.  466.  2  Jic/i.  25.  So  are  also 
personal  debts,  where  the  cre<litor  has  a  chattel  in  his  hands,  as  a 
pledge  or  pawn  for  the  payment,  or  has  t.ikcn  the  debtor's  lands  or 
goods  in  execution.  But,  otherwise,  judj;nKnts  and  i  ti oirnisaiiccs, 
(both  which  are  debts  of  record,  and  theiilnre  M  oiiu  r  linics  have  a 
priority,)  and  also  bonds  and  obligations  by  deed  or  sperial  instrument, 
(which  arc  called  debts  by  specially,  and  are  usually  the  next  in  or- 
dei-,)  these  are  all  put  on  a  level  with  tiebts  by  mere  simple  con- 
tract, and  all  paid  /lari  /lansu.  Stat.  21  ./nr.  I.  c.  19.  Nay,  so  far  is 
this  matter  carried,  that,  by  the  express  provision  of  the  stat.  7  Geo. 
I.e.  31.  (see  Stat.  5  (i'O.  11.  c.  30.  §  22.  Ojwfi.  2.t3.)  debts  not  due  at 
the  time  of  the  dividend  nn.ile,  as  bonds  or  notes  of  hand  payable  at 
a  future  day  certain,  shall  be  proved  and  paid  equally  with  the  rest, 
allowing  a  discount  or  drawback  in  proportion.  Ld.  Hatjm.  1549.  Sira. 
949.  1211.    IP.  U'ms.  396.    3  Ifih.  17. 

And  insurances  and  obligations  upon  bnitomry  or  V'-p.ftrmiiruda^btiiiA 
,fidf  made  by  the  bankrupt,  thini^h  ruriVitecl  al'ur  ibe  commission  is 
awi'.rdrd,  shall  be  looked  upon  in  tlie  same  \v(\\\  as  d.-hts  contracted  be- 
fore any  act  of  bankruptcy.  Slat.  l'.>  t«(^^.  II.  <■■  2.  Also  annuity 
bonds,  though  not  forfeited  at  the  time  of  the  bLinkruplcy.  Cowii. 
.140.  but  see  2  litack.  Hi/i.  1 10.  b.  And  policies  of  insurances  for  life. 
V'jug-.  (2d  edit.)  168. 

Witliin  eighteen  months  after  the  commission  issued,  a  second  and 
final  dividend  sladi  be  made,  unless  all  the  efl'ccts  were  exhausted  by 
the  first.  Slat.  5  Geo.  1 1.  r.  30.  It  is  the  duty  of  assignees  to  make  a 
dividend  as  early  as  possible  after  the  time  given  by  statute.  And  if 
they  neglect  to  do  so,  and  keep  the  money  in  their  own  hands, 
they  will  be  liable  to  pay  interest  for  it.  1  .^ik.  90.  Cooke's  B.  L.  c. 
7.  §  3. 

And  if  any  surplus  remains  after  selling  Ins  estates,  and  paying 
every  creditor  his  full  debt,  it  shall  be  restored  to  the  bankrupt.  Stat. 
13  A/ir.  c.  7.  This  is  a  case  which  sometimes  happens  to  men  in  trade, 
who  involuntarily,  oral  least  unwarily  commit  acts  of  bankruptcy,  by 
absconding  and  the  like,  while  their  effects  are  more  than  suHicier.t  to 
pay  their  creditors.  And  if  any  suspicious  or  malevolent  creditor 
will  take  the  adTanlage  of  such  acts,  and  sue  out  a  conmtission,  the 
bankrupt  has  no  remedy,  but  must  quietly  submit  to  the  ell'ects  of 
his  own  iuiprudence,  except  that,  upon  satisfaction  made  to  all 
the  creditors,  the  conmiission  may  be  nu/iersctlcd.  2  C/io.  Cu.  14-t. 
Tliis  case  may  also  happen,  when  a  knave  is  desirous  of  defrauding 
his  creditors,  and  is  compelled  by  a  commission  to  do  them  that  jus. 
tice  which  otlicrwise  he  wanted  to  evade.  Arid,  therefore,  though  the 
usual  rule  is,  that  all  interest  en  debts  canyinj  interest  shall  cease 


BANKRUPT  IV.  1. 


from  the  time  of  issuing  the  commission,  yet,  in  case  of  a  surplus 
left  after  pa\nncnl  of  cvei^  debt,  such  interest  shall  again  revive,  and 
be  chargeubic  on  the  bankrupt  or  his  representatives.    1  Aik. 

A  mln-rst'di  an  is  a  writ  issuing  under  the  great  seal,  to  supersede  the 
commission,  and  this  writ  may  be  issued  at  the  discretion  of  the  lord 
chaurellor,  when  the  creditors  of  the  bankrupt  agree  to  supersede  the 
commission  ;  or  because  the  party  appears  not  to  have  been  a  trader  ; 
tlut  the  party  had  not  committed  an  act  of  bankruptcy  ;  that  the  com- 
mission was  not  opened  till  three  months  after  it  issued  ;  or  that  he 
has  pjid  all  his  creditors.  1  ^iik:  154.  2  Cha.  Ca.  192.  Sel.  Ca.  Clia. 
46.    1  .'Ilk.  13j.    1  .'Ilk.  244.    Er /mrrr  A  utt,  I  .i'k.  102. 

Though  the  usual  course  Is  for  the  lord  chancellor  to  order  a 
feigncii  issue  to  try  the  bankruptcy  at  law,  yet  if  it  appears  pl.iinly  to 
have  been  taken  out  fraiululently  and  vcxatioiisly,  the  court  will  at 
once  supereede  the  commission,  and  order  the  petitioning  creditor's 
bond  to  be  assigned.  1  .^Jik.  128.  144.  218. 

IV.  I.  The  acts  of  parliament  relating  to  bankrupts,  being  made 
for  the  relief  of  creditors,  none  but  a  creditor  could  at  any  lime  have 
taken  out  a  commission  ;  and  now  he  must  have  ,i  /■^'a/  demand  to  the 
ainount  specified  in  stal.  S  (iro.  II.  c.  30.  §  23.  But  a  debt  in  equity 
will  in  no  circumstances  be  a  foundation  for  a  commission  ;  therefore 
if  a  legal  demand  is  not  in  its  own  nature  assignable,  the  assignee,  not- 
witl\standing  his  c(|uit.ible  claim,  cannot  be  a  petitioning  creditor, 
/•sr,-:)/.  248.  CA.  Ca.  191.  ^rrrm.  2T0.  I  M.  147.  2  Vez.  407.  3 
Stra.  8119.     I  P.  It'ms.  783. 

It  is  generally  understood,  that  the  commission  must  issue  on  the 
petition  of  soutc  cr;-(litor  capable  of  claiming  relief  under  it  ;  and 
tlierefore  tliat  if  llie  debt  of  the  petitioning  creditor  appears  to  have 
been  conti'acted  subsequent  to  a  secret  act  of  bankruptcy  committed 
by  the  trader,  no  commission  ought  to  be  granted  upon  his  petition. 
S  Stra.  744.  746.  1042.  1  jilk.  73.  But  see  now  46  Geo.  III.  c.  135. 
§  5.  anl^.  III.  2. 

A  debt  at  law,  notw  ithstanding  the  statute  of  limitations  has  incur- 
red, will  support  a  commission  ;  for  the  statute  does  not  extinguish 
the  debt,  but  tlie  remedy,  and  the  least  hint  will  revive  it.  2  lilack. 
Kr/i.  "03. 

It  has  been  determined,  that  a  creditor,  by  notes  bought  in  at  10». 
in  the  pound,  was  a  creditor  for  the  full  sum,  and  might  take  out  a 
commission.    I  P.  tVms.  "83. 

A  creditor,  before  the  pally  entered  into  trade,  may  on  account  of 
such  debt,  sue  out  a  commission,  but  a  creditor  for  a  debt  contnicted 
at'ter  leaving  ofi*  trade,  cannot.  But  when  a  commission  is  sued  out, 
tliose  creditors  who  have  become  such  since  the  quitting  trade,  may 
come  in  and  share  the  dividend  with  those  who  were  creditors  bc- 
lorc  or  during  the  trading,  provided  they  are  not  barred  by  a  prior 
act  of  bankruptcy.  12  Mod.  159.  Ld.  Jiaym.  28".  1  Sid.  411.  Doug. 
282. 

If  a  creditor  has  his  debtor  in  execution,  he  cannot  petition  for  a 
commission  of  bankruptcy ;  for  the  hotly  of  the  debtor  being  in  ex- 
ecution, is  a  satisfaction  of  the  debt,  in  point  of  law.  Therefore  where 
a  commission  had  issued  on  the  petition  of  a  creditor  who  had  the 
bankrupt  in  execution,  it  was  upon  that,  account  superseded.  3  ll'ilt. 
271.     I  Stra.  633. 

Nor  has  llie  petitioning  creditor  the  ordinaiy  election  to  sue  the 
bankrupt  at  law,  or  come  tinder  the  commission  as  other  creditors 
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liavc  (see  ttott,  2.)  for  if  lie  was  to  elect  to  proceed  at  law,  the  com- 
mission must  be  siiprrseded,  which  would  affect  those  creditors  who 
had  proved  dcbls  uiukr  it.    1  .'lik,  Is  t. 

2.  Debls  may  \m  proved  at  any  of  the  public  meetings  appointed  by 
tht;  conmiissioncrs  ;  the  usual  proof  is  the  oath  of  the  creflitor,  which, 
if  not  objected  to  by  the  bankrupt  himsell,  or  any  of  tliosc  cicditors, 
is  ({eiicrally  esteemed  suflicient ;  hut  if  any  objection  is  raised,  the 
demand  nmst  be  further  subslauiiated  by  evid>.nce.  For  though  the 
crLdiioi'  should  make  a  positive  oath  of  the  debt,  the  eomniissionerst 
if  ilH'y  ciiiRcive  Ihemsi'lves  to  have  just  grounds  to  doubt  its  lairness, 
oUi;lu  lo  -..(lijiit  ii  oiiiv  as  .i  i  Kiiin  ;  and  if  it  is  not  made  out  to  their 
salisficlioii,  it  ir.ay  l)i  ri  ji-i  lL  j.     1  ./'«.  71.221. 

Upon  the  principle  of  i:'|ii.dity  among  the  creditors  proving  under 
the  commission,  the  privilege  of  debtors  to  come  in  and  prove  their 
debts,  and  Ijankrv.tV.s  r.,  iu-  discharged  therefrom,  is  coextensive  and 
commensurLilc  ;  ii'  :i..n  shall  not  prn\  c- a  (U-bi,  and  [iruceed  in 

an  action  at  law,  .  lime.    IIou '--vor,  liit-  cnuii  uill  not  ab- 

solutely stop  him  ii'uin  liiinging  an  action,  but  pni  him  to  his  elec- 
tion ;  and  should  he  elect  to  proceed  at  law,  he  stiil  be  allowed 
lo  prove  his  debt  for  the  purpose  of  assenting  lo,  or  dissenting  from 
the  certificate  ;  which  permission  is  absolutely  rcqtiisite,  to  make  his 
remedy  at  law  of  any  avail,  for  should  the  bankrupt  procure  his  certi- 
ficate, he  will  be  thereby  discharged  from  that  action,  as  well  as  from 
all  dcbls  contracted  before  tlie  act  of  bankruptcy.  I  ^tk.  83.  1 19.220. 
1  P.  Wins.  562. 

If  the  creditor,  before  he  proves  his  debt,  procec<is  at  law  against 
the  bankrupt,  he  cannot  be  obliged  to  make  his  election  till  a  divi- 
dend is  declared,  .^nd  where  the  creditor  has  already  proceeded  at 
law,  he  is  not  at  liberty  to  con\e  in  and  prove  his  debt  under  the 
commission,  without  relintiuishing  his  proceedings  at  law  ;  nidess  by 
order  from  the  great  seal,  for  the  purpose  of  assenting  to,  or  dissent- 
ing from  the  certificate.    See  1  Jtk.  219.    2  Black.  lir/i.  1317. 

llvit  the  modern  deteiminations,  supported  by  some  of  earlier  date, 
have  mostly  put  the  creditor  to  his  eleciion  before  a  divi<lcnd,  pro- 
vided a  reasonable  time  is  afforilcd  the  eivditor  to  inform  himself  of 
the  bankrupt's  aftairs.    Cookc^fi  Ji.  L.  c.  6.  §  2. 

The  being  chosen  assignee,  will  not  prevent  the  creditor  from  suing 
the  bankrupt  at  law,  if  he  has  not  proved  his  debt ;  for  in  that  case 
he  can  only  be  considered  as  a  creditor  at  large  ;  and  even  if  he  has 
proved  his  debt  and  chosen  himself  assignee,  he  may  still  elect  to  pro- 
ceed at  law,  and  be  discharged  as  a  creditor  under  the  commission. 
1  .itk.  153.  221.  But  a  petitioning  creditor  has  not  lliis  election  ;  sec 
anUy  1. 

A  debt  made  void  by  statute,  ought  not  to  be  permitted  lo  he  pro- 
ved ;  as  a  debt  on  a  usurious  contract;  and  though  the  rule  of  the 
court  of  chancery  is,  u|jon  a  bill  to  be  relieved  against  demands  of 
iisuri'jus  interest,  not  to  make  void  the  whole  debt,  but  to  make  the 
pai  iy  ji.iy  what  is  really  due  ;  yet  in  a  commission  of  bankruptcy,  the 
a.ssignees  ha\f  a  riy;ht  to  insist  tiial  the  wluile  is  void,  as  a  usurious 
contract.  And  unless  the  assignees  and  credilors  suljniit  to  pay  what 
is  really  due,  the  lord  cliancilhr  has  not  power  to  oixler  it  ;  and  ap- 
plications of  this  nature  have  been  frequently  refused.  2  Vcz.  489. 
1         123.    See  716. 

If  the  bankrupt's  estate  is  in  arrear  for  taxes,  the  collector,  when 
he  comes  to  prove  the  debt,  must  produce  his  authoiitv,  that  the 
commissioners  may  judge  of  the  legality  of  it.    Corporations  usually 
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have  a  clci  k  or  treasurer  who  is  the  person  to  prove  debts  due  lo 
them  ;  he  must  however  produce  his  uppoinlnieiit  uiiili  r  seal  to  the 
cominissioncrs,  Every  security  thivt  a  credilor  lias  for  hi'i  debt,  must 
be  produced  at  the  time  of  his  proving,  when  the  commissioners  will 
murk  th^m  as  having;  been  exhibited.  In  the  same  manner,  any  per- 
son aclinK  for  anotlier,  must  produce  his  authority  to  tlie  commission- 
ers loul  they  will  mark  tliem  as  exhibits.  Cookr'n  liankrutu  /,um. 
One  inhabitant  of  a  parish  may  prove  for  himself  and  the  other  inhabit- 
ants.   1  Aik.  III.  and  see  Co'ih't  R.  L.  r.  4.  ^  I. 

■  In  case  of  debts  uncertain  in  point  of  li  guidation,  as  between  two 
merchants  in  balaneir.^  acconiils,  ti:c  mutter  rests  upon  a  claim  to  as- 
cert  ain  the  sum  that  w  as  due  at  the  time  of  the  bankruptcy.  So  where 
a  creditor  cannot  ascertain  his  debt  with  cei  tainty  sufllcient  to  enable 
him  to  swear  to  it,  or  is  not  able  in  other  respects  satisfactorily  to 
substantiate  it,  or  where  the  aj;;ent  of  u  creditor  cannot  produce  his 
atilhorily,  and  in  many  otlier  cases  where  (here  appears  a  probable 
found.uion  of  a  demand,  though  not  sufficiently  made  out,  it  is  usuiJ 
for  the  eoniTuissioners  to  sulTer  a  claim  lo  he  nitfvfd  ;  but  that  will 
not  entitle  the  party  to  a  dividend,  which  he  cannot  recei*f  without 
completely  proving  his  debt.  If  a  claim  is  not  substantiated  in  a  rea- 
sonable time  the  commissioners  may  strike  it  out;  a::d  they  generally 
do  so  before  a  dividend  is  declared,  unless  sufficiently  reason  is  oflcr- 
ed  to  them  for  prolonging  the  time ;  but  tlie  creditor  is,  notwithstand- 
ing, afterwards  at  liberty  to  prove  his  debt,  and  receive  his  share  up- 
on any  future  dividends.  Hov.-cver  in  sucli  cases  where  there  h.is  not 
been  gross  neglect,  the  chanc^  lhr  will  make  an  order  that  such  cre- 
ditor shall  be  paitl  his  prcpcnion  of  the  first  dividend  out  of  the  money 
in  the  assignees'  hands,  upon  condition  that  it  does  not  break  in  upon 
any  former  dividend.    3  il'ils.  271.    C\<ik 's  H.  L. 

Aliens  as  well  as  denizens  may  come  in  as  creditors  j  for  all  sta- 
tutes concerning  bankrupts  extend  to  aliens.  Hub.  287.  See  stat.  21 
Jac.  I:  r.  19. 

3.  The  distinction  of  debts  payable  in  futuro  on  a  day  certain,  and 
debts  depending  upon  contingency,  has  given  rise  to  frequent  ques- 
tions, whether  the  bankrupt's  wife  or  her  trustees  should  be  admitted 
to  prove  the  sum  settled  on  her  by  marriage  articles,  under  a  com- 
mission against  her  husband. 

Lord  Hurd-xickr,  on  a  petition  Ex  farte  Winchester,  (1  Atk.  117. 
Dav.  535.)  stated  the  disliiiclio.is  of  the  several  cases.  Thejifrs?  head  of 
cases  is  where  a  bond  is  given  by  a  husband  to  pay  a  sum  of  money  in 
his  life-time  to  trustees,  to  be  laid  out  in  trust  for  himself  and  his 
wife,  or  children  ;  and  in  case  the  husband  survives,  to  the  use  of 
hiir.sclf ;  if  in  this  case  the  husband  becomes  a  bankrupt,  this  being 
a  debt  due  in  his  life-time,  and  before  the  bankruptcy,  the  court  will 
let  in  the  trustees  to  prove  such  debt,  according  to  the  trusts. 

The  second  head  is.  where  a  person  gives  a  covenant  to  pay  to  trus- 
tees a  sum  of  mor.ey  for  the  benefit  of  the  wife  or  children  after  his 
death  ;  and  also  a  judicmcnt  by  way  of  collateral  security  to  sucb 
covcnarit,  and  afterwards  becomes  bankrupt ;  this  being  a  debt  at  law, 
may  be  proved  under  the  commission. 

The  third  is,  wheie  the  father  gives  a  bond  to  his  intended  son-in- 
law,  on  the  marriage  of  his  d.iughter,  to  pay  a  sum  of  money  after  his 
death,  and  interest  in  the  mean  time,  on  particular  days  antl  times, 
and  there  is  a  breach  of  the  condition  of  tlie  boi.d,  and  the  f.ither  be- 
comes bankrupt  ;  this  is  a  legal  debt  not  depending  on  a  contingency, 
and  therefore  may  be  proved, 
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TUe  fourth  head  is,  wheic  a  man  covenants,  in  consideration  of  a 
mari-iagc  puriion  paid  him,  for  hi^i  heirs,  executors  and  adnunistraiors 
to  pay  to  trustees  a  sum  of  money,  alter  his  decease,  /«  caae  liia  rjife 
aurvivcx  liiin.  This  case  depending  on  a  contingency,  is  materially 
cliffcreut  from  the  otiicrs;  because  in  those  there  was  a  remedy  at  law 
before  the  coi\nnibsion  issued ;  and  it  seems  now  to  be  settled,  tliut, 
on  a  conliiiijeiit  piovision  lor  a  wife,  she  cannot  be  admitted  as  a 
creditor.  3  IVils.  271.  See  2  P.  tVma.  497.  2  I.d.  ttaym.  154S.  T 
Fill.  72.  /It.  7.     Oav.  25*.  524.    1  113.  113.  120.    And  this, 

thoui^h  it  iie  particularly  conditioned  or  provided  that  such  debt  shall 
be  prove.^ble.    JC.v /laru  Hid.    jb.jL-  fiaru  Alanhriii^.    C'jokc*s  h.  L. 

Bill  notwiihstaiiding  llie  general  rule  seems  to  be  thus  established, 
the  Case  will  be  ditlerent,  if  the  assignees  are  obliged  to  come  into 
ct[uiiy  to  compel  the  performance  of  a  trust ;  for  tiien,  as  tliey  re- 
quire .jquity,  they  sliall  be  obliged  to  do  ecjuily,  and  secure  the  settle- 
ment to  llie  wife.     I  Atk.  114.    2  Vern.  662. 

4.  Contingent  di-bls  are  said  not  to  be  included  in  stHt.  i  Geo.  1.  e, 
31.  because  it  being  uncertain  whetlicr  they  will  ever  become  due  Of 
not,  it  is  impossible  to  make  sacii  abatement  of  5/.  /icr  cent,  as  that 
act  directs,  and  therefore  they  cannot  be  witliin  it.  And  this  doc* 
trine  has  been  constantly  followed  and  admitted,  as  appears  by  the 
cases  allowed  in  the  division  (3)  immediately  preceding  ;  the  princi- 
ple, therefore,  that  CO:itiiigent  creditors  cannot  be  admitted  to  prove 
their  debts,  where  the  act  of  bankruptcy  is  prior  to  the  happening  of 
tlie  contingency,  is  clear  and  iiidisputuble.  I  .Itk.  118.  Hut  many 
questions  have  arisen  as  to  what  debts  shall  be  said  to  be  contingent 
within  the  meaning  of  the  rule. 

One  having  only  a  cause  of  action,  cannot  come  in  and  prove  it  as  a 
debt;  because  the  damages  tiiat  may  be  given  are  considered  merely 
as  contingent ;  even  in  case  of  a  boinl  of  indemnity,  where  the  condi- 
tion is  broken.  3  Wits.  270.  2  Utra.  116U.  And  this,  though  the 
surety  is  called  upon,  and  liable  to  pay  the  debt,  if  it  is  not  actually 
paid.    I  Term  Jir/i.  iUS. 

So,  if  a  lessee  plows  up  meadow  ground,  for  which  he  is  bound  to 
pay  the  lessor  a  cerudii  sum  of  money  as  a  penalty,  that  penalty  can- 
not be  proved  as  a  debt  under  the  commission  :  nor  if  a  man  be 
bound  in  an  obligation,  in  a  certain  sum,  to  perform  covenants,  and 
the  obligor,  before  he  becomes  a  U.nkrupt,  breaks  those  covenants, 
tlie  obligee  cjnnoi  prove  this  as  a  debt.  If  a  bond  by  a  principal  and 
surety  has  not  been  forfeited,  before  the  surety  became  bankrupt,  the 
debt  cannot  be  proved  under  his  commission,  but  ho  nuiy  be  sue(l  up- 
on it  nolwithsttuiding  his  certificate.  Doug.  135.  3  IVils.  270.  The 
bankruptcy  of  the  lessee  is  no  bar  tu  an  action  on  covenant  (made  be- 
fore his  bankruptcy)  brought  against  him  for  rent  due  aftei-  the  bank- 
ruptcy. 4  Tei  m  Mr/i.  91.  But  when  judgment  is  obtained  In  any  ac 
tion,  it  tlien  becomes  such  a  debt  as  may  be  proved,  and  the  judg- 
ment, when  signed,  relates  to  the  verdict.    /*.  2  Black.  1317. 

Where  a  man  undertakes  to  pay  a  sum  of  money  for  another,  his 
midertaking  alone  will  not  create  a  debt  capable  of  being  proved  un- 
der a  commission  ;  and  if  an  act  of  biinkrupicy  intervenes  between  the 
undertaking  and  the  actual  payment,  it  can  ncvor  be  proved,  ;ui<l  the 
creditor  can  only  resort  to  the  bankrupt  personally.  But  if  the  party 
engaging  to  pay  the  debt  of  iJioiher.  is  taken  in  e.tccution  for  that 
debt,  his  biprisoninent  is  considered  as  a  payment  and  satisfaction  of 
the  debt,  sullicicnt  to  give  him  a  right  of  proving  under  the  coruiiua» 
sion.    CoK!/;.  525.    S  H'ils.  \i. 
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If  tlic  parly  eiiRaKing  to  secure  tlie  dcbi  of  another  himself  becomes 
haiiknilit  l)tfiire  ihat  debt  is  payable  by  ihc  principal,  the  creditor  can- 
not prove  under  Iiis  commission.    Coin/i.  460. 

Where  a  nwn  liocomes  bail  for  another,  it  is  considered  as  a  contin- 
gent debt.  And  if  the  bail  commit  an  act  of  bankruptcy  before  the 
judgment,  it  cannot  be  proved  under  the  commission.  2  Slra.  1043. 
3  H'Ut.  262. 

5.  Tlic  j;cneral  rule  as  to  common  atinuilirs  is,  that  where  one  is 
entitled  to  an  annuity  from  another,  which  is  not  a  rent-charge  on 
land,  or  on  a  specific  part  of  the  grantor's  estate,  but  personal,  to  be 
paid  by  him,  who  afterwards  becomes  bankrupt,  it  is  only  a  general 
demand  on  hin>  and  his  estate  j  and  nothing  is  a  debt  on  his  estate  but 
Ijie  arrears  of  the  annuity  at  the  time  of  the  bankruptcy,  unless  the 
penalty  of  the  annuity  bond  has  become  forfeited  ;  for  otherwise  the 
payments  accruing  afterwards  became  a  debt  after  the  bankruptcy,  and 
caniiot  be  proved.  But  w  here  there  lias  been  a  forfeiture  prior  to  the 
bankruptcy,  in  order  to  prevent  the  injustice  of  admitting  the  creditor 
only  to  prove  the  arrears,  and  the  great  inconvenience  that  would  ensue 
if  the  aiHUiity  should  be  received  from  time  to  lime,  as  an  accruing 
debt  on  the  estate,  by  which  means  the  ilivision  of  the  estate  would  be 
perpetual,  and  there  could  be  no  final  dividend  during  the  annuitant's 
life,  the  court  of  c/ianri-rjj  puts  it  in  another  shape  of  setting  a  value  on 
Jhe  annuity,  because  it  was  only  a  general  personal  demand.  And  in 
setting  this  value,  consideration  must  be  had  ol  the  time  the  annuitant 
has  enjoyed  it.    2  ^'ez.  4ao.    I  ^U:  251.    2  lilacl.:  1107. 

In  case  of  an  a/i/irvnticr^  where  the  master  becomes  bankrupt,  com- 
Tnissiniiers  reconnnend  it  to  the  creditors  to  allow  him  a  gross  sum  out 
of  the  estate,  i'or  tlu*  purpose  of  bijiding  him  to  ajioiher  master  ;  as  it 
■would  be  hard  to  make  him  come  in  as  a  creditor  luider  the  com- 
mission ;  but  this,  though  it  is  equitable  and  just,  must  be  considered 
as  an  indulgence,  and  viotaright :  for  the  court  can  only  order  him  to 
be  admitted  as  a  creditor.    I  -V/*.  149.  261. 

A  ionil,  though  it  be  not  assignable  at  law,  may  be  proved  under  the 
commission  by  the  assignee  ;  but  the  assignor  must  join  in  the  depo- 
sition that  he  hath  not  received  the  debt,  or  any  part  thereof,  or  any 
security  or  satisfviction  for  the  same.    Cooke's  II.  1,. 

In  bith  cf  rxchangc  and  promissory  notes,  there  is  a  double  contract ; 
the  first  between  the  principal  ilebtor  and  creditor  ;  and  also  an  im- 
plied contract,  that  the  principal  debtor  will  indemnify  the  surety,  so 
that  if  the  creditor,  the  indorsee,  comes  upon  the  surety,  the  indorsor, 
the  indorsor  or  his  assignees  may  come  in  against  the  original  or  prin- 
cipal debtor.  This  is  the  case  between  principal  and  surely,  and  is 
likewise  the  case  where  an  indorsor  is  barely  a  surety,  anti  no  consider- 
ation is  paid  by  the  original  drawer.    1  Mk.  123. 

The  holder  of  a  bill  of  exchange  is  cnlltled  to  prove  his  debt  under 
the  commission  against  the  drawer,  acceptor  and  indorsor,  and  to  re- 
ceive a  dividend  from  each,  upon  his  whole  debt,  provided  he  does  not, 
in  the  whole,  receive  more  than  20*.  in  the  poimd.  1  Jtk.  107.  Hut 
in  this  case,  if  the  creditor  has  actually  received  part  of  his  debt  under 
a  connnission,  he  can  only  prove  the  remainder  under  another.  See 
3  P.  Hot*.  89.  407.     1  Alk.  109.  129.    2  Vcz.  114,  115. 

Creditor?  are  not  allowed  to  prove  interest  on  notes  or  bills,  unless 
it  is  expressed  in  the  body  of  them.  But  the  creditor  may  prove  the 
full  sum  for  which  the  notes  were  given,  notwithstanding  he  recelwij 
5/.  Jter  cent,  discount.    Cooke's  S.  X.    1  .fiik.  151. 
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A  chili!  living  with  the  fatlier,  and  earninj;;  money  for  itself,  mux, 
if  the  father  receives  that  money,  bu  admitted  a  creditor  under  the 
commission  against  him.    2  Vt  z.  675. 

A  landlord  having  a  legal  right  to  distrain  goods  while  they  remain 
on  the  premises,  the  issuing  a  commission  of  baDkrupt  against  the 
tenant,  and  llie  messenger's  possession  of  the  tenant's  goods,  will  not 
liinder  him  from  distraining  for  rent :  for  it  is  not  such  a  cualodia  tfgis 
as  an  execution  :  and  even  there  the  law  allows  the  landlord  a  year's 
rent.  And  the  assignment  of  the  commissioners  of  the  bankrupt's 
estate  and  cflccts  is  only  changing  the  property  of  the  goods,  ami 
while  upon  the  premises  tliey  remain  liable  to  be  distrained.  1  jitk. 
101 — 104. 

And  as  a  creditor,  after  proving  his  debt,  may  elect  to  abide  by  such 
proof,  or  rclinquisli  it,  and  ])roceed  at  law,  so  a  landlord,  who  is  consi- 
dered in  a  higher  degree  than  a  conmion  creditor,  may  make  lii* 
election  to  waive  his  proof  in  his  distress  for  rent.  Cookt's  B.  I.. 
But  particular  circumstances  may  dcpiivc  the  landlord  of  this  right  ; 
as  if  he  neglects  to  distrain,  aii<l  sutlVrs  thi'  (;oods  to  be  sold  by  the  as- 
signees. I  .'Ilk.  104.  See  1  Ih-'t.  C.  H.  127.  .\n<\  a  landlord  may 
distrain  before  the  end  of  the  tcrn>  by  custom,  as  in  Mr/olk.  2  Tcin 
Kr/i.  600.  A  proviso  in  a  lease,  that  it  shall  be  void  in  case  of  the 
bankruptcy  of  the  lessee  is  valid.    2  Term  Krfi.  \^3. 

If -^n  expcittor  becomes  bankrupt,  as  he  acts /i  (i;/fi?r  rfrOiV,  his  bank- 
ruptcy docs  not  take  away  tiie  right  of  executorship  ;  and  ih^lcgateeit  or 
creditors  of  the  testator  cannot  prove  under  the  commission,  unless  the 
bankrupt  has  committed  a  dex'asiavit.  But  though  a  bankrupt  executor 
may  strictly  be  the  proper  hand  to  receive  the  assets,  yet  if  his  as- 
signees have  received  any  of  the  property,  the  chancellor  may  appoint 
a  receiver,  with  whom  the  assignees  shall  accoiuit ;  I  ^iik.  10 1,  or 
direct  the  bankrupt  himself  to  be  admllted  a  creditor  for  what  he  may 
be  entitled  to  as  executor,  and  order  the  dividend  to  be  paid  into 
the  bank.  See  Cookc'n  B,  h.  c.  6.  §  3.  The  cflccts  possessed  by  a 
bankrupt  as  executor,  are  not  liable  to  the  assignment  of  commis- 
sioners.   3  Burr.  1369. 

Commissioners  after  a  man  becomes  a  bankrupt  compute  inlerett 
upon  debts  no  lower  than  the  date  of  the  commission.  And  a  spe- 
cialty creditor  cannot  have  uitcrest  beyond  the  penalty  contained  in 
his  security :  but  a  creditor  by  note,  cariying  interest  may  receive  ths 
full  amount.    1  ylik.  79,  80. 

If  a  bankrupt  is  a  fuctor,  and  goods  are  consigned  to  him  or  his 
order,  which  come  to  his  possession,  though  he  has  the  power  of  im- 
mediately selling  them,  and  taking  the  money,  in  which  case  the  con- 
signor can  only  come  as  a  general  creditor  upon  his  estate,  yet,  not- 
withstanding the  legal  property  the  factor  had  in,  and  power  over  them, 
if  they  remain  in  attecic  in  his  hands,  they  shall  be  delivered  to  tho 
principal,  who  has  a  tivn  upon  them  as  his  own  property ;  and  the 
biuikrupt  only  as  agent  and  trustee  for  him.  And  even  where  the 
factor  had  sold  the  goods,  and  taken  notes  for  them,  it  has  been  deter- 
mined that  the  original  owner  had  a  specific  lien  upon,  and  was  entitled 
to  the  notes.    3  Vez.  586.    1  ./Itk.  232. 

6.  If  the  assignees  misbehave  in  the  trust  reposed  in  them,  they 
may  be  removed  by  petition  to  the  chancellor.  So,  if  an  assignee  himself 
becomes  bankrupt,  that  will  be  a  sullicicnt  ground  for  iiis  ren>oval. 
Z^tlk.  97.  7  Vin.  Abr.  77.  Or  ifllie  commissioners  act  improperly  at 
the  choice  of  assignees.  When  an  assignee  is  removed,  he  must  join 
Aviththe  old  assignee  and  the  commissioners  in  making  an  assignment 
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to  the  new  assignee.  Tlic  common  pi-acuce  where  only  one  assignee 
is  rcinovcil,  is,  lo  make  him  join  with  iiis  companion  in  assigning  to 
the  licw  ussignet',  and  lo  the  one  retained,  whereby  u  man  is  made  to 
convey  to  himself,  which  appears  absurd.  The  most  feasible  plan 
seems  for  the  old  assignees  to  convey  to  a  third  person,  in  trust,  that  lie 
should  immediately  reconvey  to  the  old  and  new  appointed  assignee. 
See  Cooke's  J}.  L. 

Assignees  are  in  the  nature  of  trustees  ;  and  where  they  employ  an 
agent  to  receive  or  pay  money,  and  he  aijusis  this  confidence,  an 
assignee  cannot  be  distinguished  from  any  otlicr  trustee,  who,  if  his 
agent  deceive  him,  must  answer  over  to  the  cestui  t/uc  Iruais.  For 
the  chief  consideration  of  the  creditors  in  the  choice  of  assignees  is 
certainly  the  ability  of  the  persons,  that  they  may  be  rcsponsiblefor  the 
sums  they  receive  from  the  bankrupt's  estate.    I  ^i'i:  88.  90. 

But  the  negligence  of  one  assignee  shuU  not  hurt  another  joint  as- 
signee, where  he  is  not  at  all  privy  to  any  private  and  personal  agree- 
ment entered  into  by  his  brother  assignee.    Id.  ill. 

If  an  assignee  becomes  a  bankrupt,  and  has  applied  any  of  tlie  money 
received  by  him  in  that  capacity  to  his  own  use,  the  commissioners  are 
to  be  considered  as  specialty  creditors;  because  the  assignees  executed 
a  comiierpart  of  the  assignment  to  them,  and  the  agreement  being 
luider  hand  and  seal,  makes  it  in  the  nature  of  a  specialty  debt,  and 
therefore  they  may  come  upon  his  real  csiaic.    1  .if/*.  89. 

7.  If  there  is  a  joint  commission  against  two  partners,  they  must  be 
each  found  bankrupts  ;  and  though  one  of  them  should  die,  the  com- 
mission niay  still  goon  ;  but  if  one  of  the  joint  tradei's  be  dead  at  the 
lime  of  the  taking  out  the  conuuission,  it  abatesg  and  is  absolutely  void., 
Cookc'a  B.  L. 

It  was  formerly  the  practice,  where  there  were  several  partners,  to 
lake  out  several  connnissions  against  each,  as  well  as  a  joint  com- 
mission ;  but  this  has  been  since  discountenanced,  it  being  the  common 
course  of  the  court,  upon  petition,  to  make  an  order  for  the  separate 
creditors  to  come  in  and  prove  their  debts  under  the  joint  commission  ; 
and  that  the  assignees  should  keep  distinct  accounts  of  the  several 
estates ;  and  this  nray  be  done,  because  the  assignment,  in  the  case  of 
a  joii>t  commission  is  of  the  whole  estate.  But  on  the  other  hand, 
where  separate  commissions  are  taken  out  against  joint  traders,  it 
seems  to  iiave  been  the  opinion  that  joint  creditors  could  not  prove 
their  debts  under  the  separate  commission,  except  for  the  purpose  of 
assenting  to,  or  dissenting  fi  om,  the  certificate  ;  but  that  they  must 
proceed  to  take  out  a  joint  commission.  Co'jlce'n  B.  L.  \  jttk.  138. 
198.  But  it  seems  now  to  be  considered  that  a  joint  commission 
cannqt  legally  be  supported  while  there  is  a  separate  one  subsisting ; 
because  a  trailer  Imvijig  been  declared  a  bankrupt,  the  whole  of  his 
property  is  assigned  under  the  lirst  connttission,  and,  till  he  obtains 
his  certificate,  he  is  incapable  of  trading  or  contracting  for  his  own 
benefit.  However  it  is  certain  that,  in  practice,  joint  conmiissions  are 
ttiken  cut  after  the  parlies  have  been  declared  bankrupts  under  sepa- 
rate commissions,  by  which  means  great  expense  is  saved,  and  the 
joint  efiects  disposed  lo  better  advantage ;  and  therefore  in  a  fair 
case,  antl  where  it  can  be  made  to  appear  that  the  bankrupt's  estate  will 
be  benefited  by  prosecuting  a  joint  commission,  the  lord  chancellor, 
to  make  it  valid,  will  supersede  the  prior  separate  one.  Cuw/i.  824. 
1  Jik.  252.    Cooke's  B.  L.  e.  I.  §  2. 

Joint  creditors  are  entitled  to  a  distribution  of  the  joint  or  partner- 
Ship  estate,  without  the  separate  creditors  being  pcnniltcd  to  partici- 
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pate  with  them  j  but,  notwithstanding  separate  creditors  arc  not  en- 
titled to  share  the  dividend  of  the  joint  property,  until  the  joint  cre- 
ditors have  received  20.«.  in  the  pound,  yet  they  arc,  upon  petition,  let 
in  to  prove  their  respective  sepui.Ue  debts  under  the  joint  commission, 
paying  contribution  to  the  cliarge  uf  it  ;  and  as  the  joint  or  partnership 
estate  is,  in  the  first  place,  to  be  applied  to  pay  the  joint  or  iiarlnersliip 
debts,  so,  in  like  manner,  the  separate  estau-  shall  be,  in  the  first 
place,  applied  to  pay  all  the  separate  debts.  Tliis  is  settled  as  a  rule 
of  convenience  i  and  it  is  resolved,  that  if  there  be  a  surplus  of  the 
joint  csuie,  besides  what  will  pay  the  joint  creditors,  the  same  shall 
be  allotted  in  due  proportions,  to  the  separate  estate  of  each  partner, 
and  applied  to  pay  the  separate  creditors.  And,  on  the  other  hand, 
if  there  be  a  surplus  of  the  separate  estate,  beyond  what  will  satisfy 
the  separate  creditors,  it  shall  go  to  supply  any  deficiency  that  may 
remain  as  to  the  joml  creditors.  1  Jlk.  68.  2  f'crH.  7u6.  Dav.  373. 
2  P.  li'ms.  501. 

Where  persons  in  trade  [r.  ff.  J.  B.  and  C]  have  been  connected 
together  in  various  partnerships,  and  a  joint  commission  taken  out 
against  them  all,  an  order  has  been  made  for  keeping  distinct  accounts 
of  the  different  partners,  as  well  as  of  the  separate  estates  of  each 
partner.  But  when  there  have  been  various  partnerships,  [r.  g.  jl.  U.  B. 
and  J.  U.  C]  and  a  joint  commission  is  taken  out  against  one  Jirm,  in 
which  some  of  the  parties  were  not  engaged,  there  can  be  only  the 
common  order  for  keeping  the  distinct  accounts  of  the  joint  and  sepa- 
rate estate.    Cuoke's  J).  1^.  c.  6.  §  15. 

On  a  joint  debt,  if  separate  commissions  are  taken  out  against  the 
joint  debtors,  the  creditor  may  prove  his  whole  debt  under  each  com- 
mission, and  receive  a  dividend,  so  as  he  does  not  obtain  more  than  20». 
in  the  whole.    Cooke's  B.  L. 

Where  there  is  a  joint  and  several  creditor,  he  must,  according  to  the 
rule  of  the  court  now  firmly  established,  make  his  election  whether  he 
will  come  in  upon  the  joint  or  the  separate  estate  ;  that  is,  which  he  will 
come  in  upon  in  firrfereitcc  ;  for  which  ever  he  may  elect,  he  will  be 
entitled  to  come  in  upon  the  surplus  of  the  other,  if  there  shouUl  be 
any.  And  in  order  to  make  his  election,  he  must  have  a  reasonable 
time  to  inquire  into  the  state  of  the  different  funds,  but  he  is  not  en- 
titled to  defer  such  election  until  a  dividend  be  declared.  Cootc't  B. 
X.  c.  6.  §  15. 

An  act  of  bankruptcy  by  one  partner  is  to  many  purposes  a  dissolution 
of  the  partnership,  by  virtue  of  the  rclalicm  in  the  statutes,  which  avoids 
all  the  acts  of  a  bankrtipt  froni  the  day  of  the  bankruptcy  ;  anil  from 
the  necessity  of  the  thing,  all  his  property  being  vested  in  the  as- 
signees, who  cannot  carry  on  a  trade,  liut  after  !i  dissolution  of 
partnership  by  agreement,  by  an  execution,  or  liv  a  biM>kruptey,  the 
partner  out  of  possession  of  the  partnership  efTecls,  has  the  same  lien 
on  any  new  goods  brought  in  which  he  had  upon  the  old.  One 
partner  has  not,  after  a  dissolution,  a  right  to  change  the  possession, 
«r  to  make  an  actual  division  of  the  specific  efl'ecis ;  for  one  partner 
may  be  a  creditor  of  the  partnership  to  ten  times  the  value  of  all  the 
efl'ects.  The  other  partner,  in  that  case,  can  only  have  a  rii^ht  to  an 
account  of  the  partnership,  and  to  the  balance  due  to  him,  if  any  on 
that  account ;  and  no  person  deriving  nniler  the  ptu  tner  can  be  in  a 
better  condition  than  hiniscU" ;  l;is  executor  stands  in  the  very  same 
light.  So  the  assignees  under  a  commission  of  bankruptcy  against 
one  partner  most  be  iu  the  same  state.    They  can  only  be  tenants  in 
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common  of  an  undivided  moiety,  subject  to  all  the  rights  of  tht 
other  partner.      4  Burr.  2176.    Cow/i.  448.  471.    12  Mod.  446. 

If  a  purtnci-is  a  creditor  on  the  pariiicrship  account,  lie  can  have  no 
satisfaction  l)iit  out  of  the  surplus  which  shall  remain  after  the  joint 
cri-ditoi's  arc  p..itl  ;  for  the  joint  creditors  rely  upon  the  ostensible  state 
of  llie  fund,  and  !;ive  credit  to  it  accordingly.  But  Lord //«r</TO)><-i- said, 
that  where  llicre  are  joint  and  separate  creditors,  if  one  partner  lends  a 
stun  of  money  to  the  partnership,  the  creditors  of  his  separate  estate 
have  a  right  to  this  in  the  first  place.    1  .•//<•.  287.      I'ez.  jtm.  167. 

But  this  has  since  beeti  determined  contrary ;  as  where  there  was  a 
joiiit  commission  against  two  partners,  and  a  separate  one  against  one 
of  theni.  The  petitioners,  assignees  under  the  separate  commission, 
petitioned  to  be  admitted  creditors  under  the  joint  comtnission,  for  a 
sum  of  money  brought  by  their  bankrupt  into  the  partnersliip,  beyond 
his  share,  and  as  being,  therefore,  a  creditor  on  the  paitnership  for 
that  sum  ;  but  refused  on  the  principle  tliat  he  cannot  be  a  creditor 
on  the  partnership  in  competition  with  the  joint  creditors.  Coijke't 

B.  L.  c.  13. 

So,  wheie  one  partner  has  taken  more  than  his  share  out  of  the 
joint  fund,  the  joint  creditors,  as  the  rule  seems  to  be  now  settled, 
cannot  be  admitted  to  prove  against  the  separate  cstiite  of  the  partner 
who  drew  out  the  money,  until  his  separate  creditors  arc  satisfied, 
unless  it  can  be  shown  that  the  partner  acted  fraudulently,  with  a 
view  to  benefit  his  separate  creditors,  at  the  expense  of  the  joint 
creditors.    Cookt  's  B.  L.  r.  13.    See  tit.  Fanners. 

One  partner  may  be  a  creditor  to  another,  and  may,  if  he  continues 
solvent,  prove  his  debt  under  a  separate  commission.    1  jltk.  223.  2 

C.  N.  226.    Cool.-r:i  B.  L.  c.  13. 

If  there  be  two  partners,  and  one  of  them  becomes  bankrupt,  and, 
on  a  separate  commission  being  sued  out  against  him,  his  certificate  is 
allowed  ;  this  does  not  only  discharge  the  bankrupt  of  what  he  owed 
separately,  but  also  of  what  he  owed  jointly,  and  on  the  partnership 
account;  because,  by  the  act  of  parliament,  the  bankrupt,  upon  making 
a  full  discover)',  and  obtaining  his  certificate,  is  to  be  discharged  of  all 
debts.    3  P.  H'nis.  24. 

Where  two  partners  are  bankrupts,  and  a  joint  commission  is  taken 
out  against  them,  if  they  obtain  an  allowance  of  their  certificate, 
this  will  bar  as  well  their  separate  as  their  joint  creditors.  3  P. 
li'ms.  2-t. 

Before  the  statute  10  .inn.  cafi.  15.  if  there  were  two  partners,  and 
only  one  party  became  bankrupt,  .ind  a  separate  commission  was  taken 
out  against  him  ;  llicrc  w  as  no  doubt  but  the  discharge  of  that  bank- 
rupt, discharged  liim  from  all  debts  which  he  owed  in  his  joint  as  well 
as  private  ci'pacity  ;  l)ul  the  great  question  was,  whether,  by  such  dis- 
charge of  the  bankriipt.  tlie  partner  of  the  bankrupt  should  likewise  be 
discharged  from  such  debts  as  he  was  discharged  of;  and  therefore 
lliat  statute  has  enacted,  that  the  partner  shall  nol  be  discharged. 

V.  Pkactical  Notes,  and  Forms. 

The  first  step  to  be  taken  towards  procuring  a  commission  of  bank- 
ruptcy, is  for  the  cre^litor  to  make  an  affidavit  of  his  debt  before  a  mas- 
ter in  chancery  :  <jv  if  lie  resides  altogether  in  the  country,  before  a 
master  extiaordinai y  there,  to  be  filed  in  the  secretary  of  bankrupts' 
aflice  in  Lomloii,  and  exhibited  to  the  conmiissioners  at  their  first 
meeting.    The  following  is  liic  form  of  an  affidavit : 


BANKRUPT  V. 


Jl.  B.  of,  ts-f.  maketh  oath  that  John  fVilson  of  Chehiisford,  in  the 
county  of  Essex,  sliop-kcepcf,  is  justly  and  tmly  indebted  unto  hiin, 
tills  deponent,  and  lo  Thomas  .4bcl,  his  partner,  in  the  sum  of  100/.  and 
upwards,  for  goods  sol<l  and  delivered  by  this  deponent,  and  his  said 
partner,  to  and  for  the  use  of  the  said  John  It'il.mn  ;  and  this  <le])o- 
ncnt  further  sailh,  that  the  said  John  Wilson  is  become  a  bankrupt, 
witiiin  the  true  intent  and  meaning  of  some  or  one  of  the  statutes 
made,  and  now  in  force  concerning  bankrupts,  as  this  deponent  hath 
teen  informed  and  believes. 

Sworn  at  the  public  office,  the  1st  day  of  Sefitembcr,  1784,  before 
me  Peter  Ilolford. 

When  the  affidavit  is  sworn,  it  is  carried  to  the  secretary  of  bank- 
rupts' office,  wliere  the  party  suing  for  the  commission  enters  into  the 
bond.    See  III.  1. 

The  clerk  of  the  bankrupts  fills  up  a  blank  petition  in  the  name  of 
the  person  that  makes  the  affidavit  ;  and  annexes  the  affidavit  and  bond 
to  the  petition,  whou  he  pi-efi  rs  the  same  to  the  lord  chancellor. 

This  petition  is  answered  in  a  few  d.iys,  and  the  petitioning  creditor 
has  a  commission  without  any  further  trouble. 

A  Commission  of  Bankrupt. 

GEORGE  the  Third,  by  the  Grace  of  God,  of  Great  Britain,  France 
and  Ire  land,  king,  defender  of  the  faith,  &c.  to  our  trusty  and  well 
beloved  WHiiam  Bumstcad,  Henrv  Hunter,  Henry  Corj/ier,  Henry  Rus- 
set, Es(|nires,  and  Richard  Hargrove,  gentleman,  greeting.  Whereas, 
we  are  informed  that  John  Wilson,  of,  Sec.  using  and  exercisinglhe  trado 
of  a  merchant  by  way  of  bargaining,  exchange,  bartering,  and  chevi- 

sance  ;  seeking  his  trade  and  living,  by  buying  and  selling  ;  about   

since,  did  become  bankrupt  within  the  several  statutes  made  against 
bankrupts,  to  the  intent  to  defraud  and  hinder  Thomas  Jbel.uf,  U.c.  and 
other  his  creditors  of  their  just  debts  and  duties  to  them  due  and 
owing  :  We,  minding  the  due  execution  as  well  of  the  statute  touch- 
ing orders  for  bankrupts,  made  in  the  parliament  begun  and  holdcn  at 
Westminster,  the  2d  day  of  Jjiril,  in  the  thirteenth  year  of  the  reign 
of  Klizabeth,  late  queen  of  England,  made  and  provided  ;  as  of  the 
Stat.  8cc.  [mentioning  stats.  I  Jac.  1.21  Jac.  Land  5  Geo.  II. ]  U/ion 
trust  of  the  wisdom,  fidelity,  diligence  and  provident  circumspection, 
which  we  iiave  conceived  in  you,  do  by  these  presents,  name,  assign, 
appoint,  constitute  and  ordain  you  our  special  commissioners  ;  Hereby 
giving  full  power  and  authority  unto  you,  four  or  three  of  you,  to 
proceed  according  to  the  said  statutes,  and  all  other  statutes  in  force 
concerning  bankrupts  ;  not  only  concerning  the  said  bankrupt,  his  body, 
lanils,  tenements,  freehold  and  customary,  goods,  debts,  and  all  other 
things  whatsoever ;  but  also  concerning  all  other  persons,  who  by  con- 
cealment, claim,  or  otherwise,  do,  or  shall  offend,  touching  the  pre- 
mises, or  any  part  thereof,  contrary  to  the  true  intent  and  meaning  of 
the  said  statutes;  Jnd  to  do  and  lo  execute  all  and  every  thing  and 
tilings  whatsoever,  as  well  for  and  towards  satisfaction  and  payment  of 
the  said  cre<lilors  ;  as  towards  and  for  all  other  intents  and  purposes, 
according  to  the  ordinance,  and  provision  of  the  same  statutes.  Will- 
ing and  commanding  you,  four  or  three  of  you,  to  proceed  to  the  exe- 
cution and  accomplishment  of  this  our  commission,  according  to  the 
true  intent  and  meaning  of  ijie  same  statutes,  with  all  diligence  and 
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effect.    HV/HMs  oiirsclf  at  IVcununster,  the  — —  day  of  ,  in  tht 

—  yeai-  of  oui-  rcigri.  J.  YonKE. 

HavinR  got  the  commission,  the  pctilioninf;  creditor  must  employ 
one  of  the  messengers  to  suinmoti  a  meetint;  of  the  major  part  of  the 
commissioners  to  open  the  same  ;  when  the  petitioning  creditor  must 
come  prepared  to  prove  his  debt,  and  the  party  a  biuikrupt,  within  tha 
statutes. 

Oath  to  be  administered  by  the  Commissioners  to  Witnesses,  upon 
their  Examination. 

YOU  are  lierc  produced,  as  witnesses,  by  virtue  of  a  commission 
out  of  the  hiijlweouri  of  chancery,  to  us  and  otliers  directed,  to  be  l)y 
us  exammcd,  concerning;  the  bankruptcy  of  Jo/in  U'itnon^  of.  Sec.  Now 
to  all  such  questions  and  intenoyutoi  ies  as  shall  be  asked  you,  by  virtue 
of  tliis  commission  of  bankrupt  concerning  the  said  John  IVilsoii,  his 
trade  or  profession,  his  absconding,  and  other  acts  w  hich  he  hath  done 
or  suffered,  by  which  he  may  be  tliscovered  to  be  a  bankru|)t,  and  also 
concerning  his  lands  and  tenements,  goods  and  chattels,  debts  and  du- 
ties, frauds  and  concealments,  and  other  matters  and  things,  in  obe- 
dience to  the  said  connnissioji,  and  pursuant  to  the  several  statutes 
made  coi  eerning  bankrupts,  yon,  and  every  of  you  shall,  true  and  di- 
rect answer  make,  and  swear  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.  So  help  you  God. 

All  the  depositions  must  be  signed  by  the  w  itnesses.  If  the  party 
is  a  Quukrr,  then  instead  of  swear,  say,  "  You  shall  soU  mnhj,  sincerely, 
and  Irutij,  cUclare,  and  ajprm." 

Immediately  upon  the  commissioners'  declaring  the  party  a  bank- 
rupt, they  issue  their  warrant  for  seizure  of  his  effects,  and  the  messen- 
ger by  virtue  thereof  seizes  the  eflects,  and  continues  to  keep  posses- 
sion till  the  commissioners  have  executed  the  assignment. 

The  application  to  enlarge  the  time  for  the  bankrupt's  surrender, 
must  be  Ijy  petition  to  the  great  seal,  six  days  at  least  before  the  hist 
silling  iippointcd  in  the  gazrite  ;  this  petition  may  be  cither  in  the 
Dame  of  the  bankrupt,  or  of  his  assignees. 

It  is  usual  for  the  commissioners  to  recommend,  and  the  creditors 
to  agree,  to  return  the  bankrupts  their  rings,  moneys.  Sec.  par- 
ticularly the  jewels,  &c.  of  their  w'ives. 

If  the  b.vnki'upt  hiippens  to  be  a  foreigner,  and  does  not  understand 
JEni'lhli,  his  Jinglisli  examination  must  be  interpreted,  and  read  to  him 
in  the  language  he  understands,  by  a  person  versed  in  Ijoth  languages, 
w  ho  must  be  first  sworn  to  interpret  truly  j  of  which  oath  and  interpret- 
ation there  must  be  a  memorandum  made  and  annexed  to  the  bank- 
rupl's  examination. 

If  the  banki  iipt  does  not  sin-render  himself  to  the  commissioners  by 
12  o'clock  al  ..ifjhl  of  tile  last  day  given,  the  nu  sscnger  warns  him  5Q 
to  do,  by  a  pioelainatioii  made  by  him  in  the  middle  of  Guildhail ;  the 
coinmisbiuners  conlinuui);  sitting  till  that  time. 
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FOHM  OF  A  BaxKRUI't's  CERTIFICATE. 

To  the  Right  Honourable  the  I.oi-d  High  Chancellor  of  Great-Britain. 

WE  whose  names  and  seals  arc  hereunto  subscribed  and  set,  bcini; 
the  major  part  of  the  commissioners,  named  nnd  authorized  in  and  by  a 
<-ouimission  <if  bankruptcy,  awarded,  and  issued  aijainst  John  Thomusy 
of,  &c.  (as  described  in  the  commission,)  bearni);  date  at  U'rxtiiiiniilcr^ 
the  8th  day  of,  kc.  directed  to  ll'illiuM  Jtuiiislrail,  &c.  do  humbly  certify 
to  your  lordship,  that  tlie  major  part  of  the  coniniissioners  by  the  said 
commission  authorized,  having  begun  to  put  tlie  said  commission  into 
execution,  did  findtlial  the  said  Jtihn  Thoiiius  became  a  bankrupt,  since 
the  10th  day  of  .V/ay,  178  t,  and  before  the  date  and  suing  forth  of  the 
said  commission,  within  the  true  intent  and  meaning  of  the  statutes 
made,  and  now  in  force  concerning  bankrupts,  or  some  of  them ;  and 
did  thereupon  declare  and  adjudge  him  a  bankrupt  accordingly.  And 
wc  fvn  thcr  humbly  certify  to  your  lordship,  that  the  said  John  7V;o)«<ii, 
being  so  declared  a  bankrupt,  the  major  part  of  the  commissioners  by 
the  said  commission  authorized,  pursuant  to  the  ilircctions  of  the  act  of 
parliament  made  in  the  5lli  year  of  the  reign  of  his  late  majesty  king 
Gcorgr  II.  entitled  "  an  .act  to  prevent  the  commilliiig  of  frauds  by 
bankrupts,"  <lid  cause  due  notice  to  be  given  and  published  in  the 
I.onthn  ffazcffr  of  such  commission  being  issued,  and  of  the  times  and 
places  of  three  several  meetings  of  the  said  contntissioncrs,  within  42 
days  next  after  such  notice  ;  (the  last  of  which  meetings,  was  appointed 
to  be  071  fhe /ijrty-sccond  day  ;)  at  which  time  the  said  Joht  Thoma,t 
was  required  to  surrender  himself  to  the  said  comnrissioners  named 
in  the  said  connnission,  or  the  major  part  of  them,  and  to  make  a  full 
disclosure  and  discoveiy  of  his  estate  and  eficcts  ;  and  the  creditors  of 
the  said  John  Thomttn^  were  desired  to  come  prepared  to  prove  their 
debts,  and  to  assent  to  or  dissent  from  the  making  this  rertificatc. 
And  we  further  humbly  certify  to  your  lordship,  that  such  thi-ce  seve- 
ral ntectings  of  the  major  part  of  the  conunissioncrs  by  the  said  com- 
mission atithorized,  were  had  pursuant  to  such  notice  so  given  and  pub- 
lished ;  and  that  at  one  of  those  meetings  the  said  John  Thomas  did 
surrender  himself  to  the  major  part  of  the  commissioners,  by  the  said 
commission  authorized,  and  did  sign  and  subscribe  such  surrender,  and 
did  submit  to  be  examined  from  time  to  time  upon  oath,  by  and  before 
the  major  part  of  Uie  commissioners,  by  the  said  commission  autho- 
rized :  and  in  all  things  to  conform  to  the  several  statutes  made  and 
now  in  force  concerning  bankrupts  ;  and  paiticularly  to  the  said  act 
made  in  the  5ih  year  of  his  late  majesty's  reign.  And  we  further 
bmnbly  certify  to  your  lordship,  that  at  the  last  of  the  said  three  meet- 
ings, the  said  John  Thomas  finished  his  examination,  before  the  major 
part  of  the  said  conimissioners,  by  the  said  connnission  aiuhorized, ac- 
cording to  the  directions  of  the  said  last  mentioned  act,  and  upon  sticli 
his  examination  made  a  full  disclosure  arid  discovery  of  his  estate  and 
eficcts  ;  .and  in  all  things  conformed  himself  to  the  several  statutes 
made  and  now  in  force  concerning  l>unkrnp;s,  and  particularly  accoid- 
ing  to  the  directions  of  the  said  statute  made  in  the  5lh  year  of  his  late 
majesty's  reign  ;  and  there  doth  not  appear  to  us  any  reason  to  doubt 
of  the  truth  of  such  discovery,  or  that  the  same  is  n<A  a  full  iliscovcrv 
of  all  the  estate  and  ctTects  of  the  said  John  Thomas.  And  we  further 
humbly  certify  to  your  lordship,  that  the  ^creditors  whose  names  or 
marks  are  subscribed  to  this  ceitificate,  are  full  4  parts  in  5  in  nun.- 
ber  and  value  of  the  creditors  of  tlie  above  named  John  Th  -.mas,  who 
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arc  crcililoio  fm-  not  less  tlian  20/.  rcspcciively,  and  wlio  have  duly 
prcvi-d  tlitir  dilits  \indcr  tlie  said  commission ;  and  that  it  doili  ap- 
pear to  lis  by  due;  proof  by  afiidavit  in  wriiin;;,  that  sut  li  several  sub- 
scribing creditors,  or  sonic  person  by  ihcni  respectively  duly  authori- 
zed thereunto,  did,  before  our  signing;  hereof,  sii;n  this  i  cnificale,  and 
testify  their  consent  to  our  signing  Ibc  same,  and  t()  tlic  said  John 
TliLtiMs  haung  such,  allowance  and  benefit,  as  by  the  said  lasl-niention- 
cd  act  are' allowed  to  bankrupts,  and  to  the  said  Julin  Thomaa  being 
discharged  from  his  debts,  in  pursuance  of  llic  same  act.    In  -xiincss 

whereof  »c  liavc  hereunto  set  our  hands  an<l  seals,  this   day  oi 

 ,  in  ihc  year  of  the  icigii  of,  &c.  and  in  the  year  of  out 

Lord,  1784. 

Wc  the  creditors  of  the  above  named  John        WilUam  Ilumstead, 
y'howat,  whose  names  or  marks  arc  here-       Jirnry  Hunlrr, 
w-.der  subscribed,  do  hereby  testify  and       Henry  Kussc! 
declare  our  consent,  that  the  major  part  of 
the  commissioners,  by  the  above-mention- 
ed commission  authorized,  may  sign  and 
scat  the  certificate :.l>ovc  written;  and  that 
tilt  sidd  John  Thowati  may  have  such  allovv- 
ajict  andl>encfit  as  arc  given  to  bankrupts 
by  the  act  of  parliament  made  in  the  5th 
year  of  the  rei^n  of  his  l.tie  majesty  king 
George  II.  cntllicd,  "  an  act  to  prevent  iho 
committing  of  frauds  by  bankrupts  ;"  and 
be  discharged  from  his  debts  in  pursuance 
of  tlic  same  act. 

( the  credilora  names.)  ^.  ^ 


The  messengers  have  primed  forms  of  certificates,  therefore  Iht 
best  way  is  to  get  a  blank  from  them. 

Jf  any  person  sign  the  bankinpi's  ceriificalc  by  virtue  of  a  let- 
ter of  attorney,  sucl>  letter  of  attorney  must  be  left  at  the  bankrupts' 
ofike. 

The  certificate,  together  wiih  the  affidavit  of  seeing  the  creditors 
sign  it,  and  also  letters  of  attorney,  (if  any  such  there  be,)  must  bf 
loflged  with  tlic  secretary  of  bankrupts;  vlio  will  thereupon  give  the 
messenger  an  authority  to  the  printer  of  the  gazri/e,  to  insert  an  ad- 
vcitiseuicnt  therein  signifying  that  the  acting  commissioners  liave  cer- 
tifiejl  to  the  great  seal,  that  the  bankrupt  hath  confonned,  and  that  the 
certificate  viill  he  allowed  and  confirmed,  unless  cause  shown  to  the 
contrary,  witliin  twcnty-onc  days  from  the  date  of  Uic  said  advertise- 
ment. 

If  r>o  cause  is  shown  within  the  21  days,  against  the  allowance  of  the 
certificate,  the  lord  chancellor  will  allow  Uic  same,  by  the  following 
subscription  on  llie  said  certificate  : 

"  day  of  ,  1?S4. 

WHEREAS  the  usual  notice  hath  been  given  in  tin  London guzerie, 

of  ,  t'.ie          day  of   last,  and  none  of  the  creditors  of  the 

above-named  .fohri  Thunmn  have  shown  any  cause  to  the  contrary,  I  do. 
allow  and  confirm  this  certificate. 

Thurlow,  C." 
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CstnTiFCATE  Tora  Judge  or  Justice  of  Peace,  to  grant  liis  Warrant  for 
apprclie;uling  and  coininiliing  u  Baiikruiil. 

In  llic  Matter  of  J'jhn  Thnman,  a  Bankrupt. 

WE  whose  names  are  hereunto  subscrilictl,  and  scah  set,  do  here- 
by certify,  that  a  commission  of  li.mlirupt,  under  the  great  seal  of 
(irtat  Britain^  grounded  upon  the  several  statutes  made  and  now  in 

force  concerning  banknipts,  bcarinj^  date  at  ll'ntminsicr,  the  day 

of  June  instant,  hatU  been  awarded  and  issued  against  J'j/in  Thomaii, 
of,  &c.  and  directed  to  William  Bum/isiaid,  kc.  thereby  giving  full 
power  and  authority  to  four  or  three  of  them  to  cxc.-ute  the  same. 
And  we  do  further  certify,  ilut  we,  being  the  major  part  of  the  com- 
missioners, by  the  said  commission  authorized,  have  proceeded  in  the 
execution  of  the  saiii  commi.^sion,  and  have  found  upon  the  due  ex- 
amination of  witnesses,  and  other  good  proof  upon  oatli,  before  us 
had  and  taken,  that  llic  said  Ja/iii  T/iowan^  before  the  dale  and  suing 
forth  of  the  said  commission,  became  bankrupt,  to  all  intents  and 
purposes  within  the  compass,  true  intent  and  meaning  of  tlic  se- 
veral statutes  made  and  now  in  force  concerning  bankrupts,  or  within 
some  or  one  of  them,  before  the  date  and  suing  fortli  of  the  said  com- 
mission. Given  un<ler  our  hands  and  seals  at  Urart's  Coffee-house, 
JJncoln^s  IiiJty  in  the  county  of  Mhldttaex,  this  — —  day  of  Juitc^  in 
the  year  of  our  Lord,  IT — . 

Witness  John  Knight.  IVilliam  Burnfistrad,  (L.  S.) 

Jlcnry  Hunter^  (L.  S.) 
Henry  Jiussci,  (L.  S.) 

The  execution  of  this  certificate  must  be  proved  by  the  subscrib- 
ing witness  before  the  judge  or  justice,  previous  to  his  granting  his 
warrant. 

It  is  usual  for  the  assignees  to  give  notice  of  the  time  and  place 
ihey  intend  to  pay  the  dividends  ;  if  by  the  assignees,  the  solicitor 
signs  an  authority  for  that  purpose,  to  the  following  eflcct,  viz. 

"  Genllemen, 

"  Please  to  pay  Mary  Combes  the  sum  of  ,  being  Iicr 

dividend  of  shillings  in  the  pound  on  her  debt  of  ,  proved  un- 
der the  commission  of  bankrupt  against  J-'ronria  Gibbons,  of,  Stc. 

"  Yours,  bcc.    Jolm  Km!;hi.    Mlh  July,  \7 &0. 
"To  Messrs.  Partridge  and  iJcniiis, said  bankrupt's  assignees." 

The  assignees,  upon  receiving  this  authority,  pay  the  creditor,  and 
;ake  a  receipt  in  a  book  to  the  lollowing  purport,  viz. 

"  Received  this   day  of  July,  1780,  of  Messrs.  Partridge 

and  Drnni.v,  assignees  of  llie  estate  and  eficcts  of  J^rantia  Gibbons,  of. 

Sec.  bankrupt,  the  sum  of  ,  being  a  dividend  of  sliillings  in 

the  pound,  on  my  debt  t.f  ,  pi  c,\cd  under  the  said  commission. 

"  Alury  Combva.*' 

Whit  of  Sipehsedeas. 

GEORGE  the  Thirtl,  by  the  grace  of  God,  of  Great  i,J-rajirr 
and  Ireland,  king,  defender  of  the  faith,  and  so  forth :  To  our  trusty 
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»ml  wcll-belovutl  ll'iUiam  Biinifisiiail,  Ncnru  Hunter.,  Ilfwy  llumH, 
Hrnru  Cuw/ier,  Esquiics,  and  Kiclianl  Hargruvr,  gcnllcman,  greet- 
ing :  WhfiT;is  wc  being  informed  that  Jolni  Thomas,  of,  Stc.  using 
and  exercising  ilie  trade  of  nicrcliundise,  by  way  of  bargaining,  ex- 
change, bartering,  cbtvisancc,  seeking  liis  trade  of  living  by  buying 
and  selling,  did  become  bankrnpt  wiiliin  the  several  statute-s  made  ' 
against  bankriipls,  to  tlie  intent  to  defraud  and  binder  VImrlea  Joiim, 
of,  iic.  and  oilicrs,  his  creditors,  of  their  just  debts  and  duties,  to 
them  due  and  owing  ;  and  we,  minding  the  due  execution  of  the  seve- 
ral sialutcs  made  agaijist  bankrupts,  flid,  by  our  commission,  under 

tlie  great  seal  of  (Ircol  //nVo/w,  bearing  date  at  If'rslininsliry  the  

day  of  ,  ill  llic    year  of  our  reign,  name,  assign,  appoint, 

constitute  and  ordain  you  our  special  commissioners,  thereby  giving, 
Jtc.  {/if  re  rtrifr  thr  orii^hwl  comims}.iun  to  diligence  and  effect,"  thrn 
atlit)  N'ow  forasmuch  as  the  said  John  ThoniBs,  the  bankrupt,  by  his 
humble  petition,  exhibited  to  our  Lord  High  Chancellor  of  Great  Bri- 
tain, for  the  reasons  therein  contained,  prayed  that  the  said  commis- 
sion might  be  supci'seded,  whercunto  we  graciously  inclining,  do 
by  these  presents,  will  and  comnuuid  you,  and  eveiy  of  you,  to  stay 
and  surcease  all  further  proceedings  upon  the  said  commission,  and 
that  yoti  supersede  the  same  accordingly,  as  our  special  trust  is  in  you 

reposed.    Witness  ourselves  at  U'ettmimter,  the  day  of  ,  in 

the  year  of  our  rcigu.  J.  Yokke. 

When  tliis  writ  is  obtained,  the  cominissioners  mast  be  served 
therewith,  by  delivering  to  each  of  them  a  copy,  and,  at  the  same 
time,  showing  thcni  respectively,  tJic  original  writ  under  seal,  and 
then  the  proceedings  are  at  an  end  ;  but  it  is  usual  to  give  notice 
vltercof  in  the  gazette. 

BANKS.    Sec  lit.  Sea  Bankn. 
liANLKUCiA.    I'Ule  Ilamium. 

BANNIML'S,  The  form  of  an  expulsion  of  any  member  from  the 
University  of  O.tjon/,  by  affixing  the  sentence  in  some  public  places, 
as  u  denunciation  or  promnlgalion  of  it.  And  the  word  tanning  is 
taken  for  an  cxclanuition  against,  or  cursing  of  another. 

B.VNNITUS,  or  Bamiialus.'\^  .Vn  outlaw,  or  banished  man.  Pat. 
Kil.  2. 

B.\NNU1M  vcl  B.\NLEUG.\,  Tlie  utmost  bounds  of  a  manor  or 
town  J  so  used  47  Hen.  III.  Rot.  44.  &c.  Bunlruga  tie  .Ariimtel  is 
taken  for  all  that  is  eomprehended  within  the  linsits  or  lands  ad- 
joining, aixl  so  belonging  to  tlie  castle  or  town.  HcM.  Hist,  of  Tyt/ies, 
Ji.  75. 

B.\R.    See  Bnn: 

BARATKV.    .See  lit.  hisurmee. 

li.VRliKUS,  'Were  incorporated  with  tl>c  aurgeons  of  London  ;  but 
not  to  practise  surgery  except  drawing  of  teeth,  Ssc.  32  Hen.  VIII.  c 
-l-^.  but  separated  by  13  ileo.  II.  e.  15.    See  Surgeon. 

BAKBIC.-VN,  barliicanum^  \  watch-tower  or  bulwark. 

B.\RBIC'.\N;\t!IC,  burliieanagiiim.^  Money  given  for  the  main- 
■cn.incc  of  a  Imrbicun,  or  watch-tower  ;  or  a  tribute  towards  the  rc- 
p.iiring  or  building  a  bulwark.  Carta  \7  £dw.  III.  Monasticon.  torn. 
I.  /I.  i)76. 

B.VKCA,  .\  barcine.    Glosn.  Sax.  .'Elfrici ;  a  flot-ship. 
BARCAUIUM,  burcuria.']  A  sheep-cote,  and  sometimes  used  for  a 
t-hcep-walli.   MS.  tie  I'lucit.  JiU.  III.    Sec  Bercaria. 


BARGAIN  AND  SALE. 


361 


BARGAIN  AND  SALE,  Is  an  instramciit  whereby  the  property 
of  lands  and  tenements  is  for  valuable  consideiation  granted  and  tnuis- 
ferrcd  from  one  person  to  another :  it  is  called  a  real  contract  upon  a 
valuable  consideration  for  passing  of  lands,  tenements  and  heredita- 
ments, by  deed  indented  and  enrolled.    2  InnC.  672. 

Since  the  introduction  of  uses  and  trusts,  and  the  slat.  27  Hen.  VIII, 
f.  10.  for  transferring  the  possession  to  the  use,  the  necessity  of  live- 
ry of  seisin  for  passing  a  freehold  in  corporeal  hereditaments,  has 
been  almost  wholly  superseded ;  and  in  consequence  of  it,  the  con- 
veyance by  feoffment  is  now  very  little  in  use.  Before  the  statute  of 
\ises,  ei/uiiablc  estates  of  freehold  might  be  created  through  the  me- 
dium of  trusts,  without  lively;  and  by  the  operation  of  the  statute,  le- 
gal estates  of  freehold  may  now  be  created  in  the  same  way.  They 
who  framed  the  statute  of  uses  evidently  foresaw,  that  it  would  render 
livery  unnecessary  to  the  passing  of  a  freehold  ;  and  that  a  freehold  of 
such  things  as  do  not  lie  in  grant  would  liccome  transferable  by  flarol 
only,  without  any  solemnity  whatever.  To  prevent  the  inconveniences 
which  might  arise  from  a  mode  of  conveyance  so  uncertain  in  the 
proof,  and  so  liable  to  misconstruction  and  abuse,  it  was  enacted  in 
the  same  session  of  parliament,  that  an  estate  of  freehold  should  not 
pass  by  bargain  and  sale  only,  unless  it  was  by  indenture  enrolled  in 
one  of  the  courts  at  It'r^nmnstcr,  or  in  the  county  where  the  lands 
lie ;  such  enrolment  to  be  made  within  six  months  after  the  date  of 
the  indenture.  Stat.  27  Hen.  \'1II.  c  16.  See  2  Insi.  675.  Dyer, 
229.  Pv/ih.  48.  Dalt.  63.  The  objects  of  this  provision  evidently 
were,  first,  to  enforce  the  contracting  parties  to  ascertain  the  terms  of 
the  conveyance,  by  reducing  it  into  writing ;  secondly,  to  make  the 
proof  of  it  easy  by  requiring  their  seals  to  it,  and  consequently  the 
presence  of  a  witness  ;  and  lastly,  to  prevent  the  frauds  of  secret 
conveyances,  by  substituting  the  more  efiectual  notoriety  of  enrol- 
ment, for  the  more  ancient  one  of  livery.  But  the  latter  part  of  this 
provision,  which  if  it  had  not  been  evaded,  would  have  iiurodiiced  al- 
most a  univei-sal  register  of  conveyances  of  the  freehold,  in  case  of 
corporeal  hereditaments,  was  soon  defeated  by  the  invention  of  the 
conveyance  by  lease  and  release,  which  sprung  from  the  omission  to 
extend  the  statute  to  bai  gains  and  sales  for  terms  of  years  :  (see  8  Co, 
95.  2  KoU.  .'Ibr.  204.  2  Insr.  671.)  and  the  other  jxirts  of  the  statute 
were  necessarily  inefieciual  in  our  courts  of  equity,  because  these 
were  still  left  at  liberty  to  compel  the  execution  of  trusts  of  the  free- 
hold, though  created  without  deed  or  writing.  The  inconveniences 
from  thiii  inauHicicncy  of  the  statute  of  enrolments  are  now  in  some 
measure  prevented  by  stat.  29  Car.  II.  c.  3.  which  provides  against  con- 
veying any  lands  or  hereditaments  for  more  than  three  years,  or  de- 
claring trusts  of  them,  otherwise  than  by  writuig.    1  Imt.  48.  a.  n.  3. 

This  may  serve  at  present  to  illustrate  the  doctrine  of  JIargain  and 
Sail- !  but  to  obtain  a  clear  ami  distinct  idea  of  this  part  of  the  law,  sec 
further  titles  Conveyance,  Deed,  Feoffment,  Lease  and  Jicleaac,  Uce, 
&c.  and  I  Imt.  by  llargrave  and  Jiutkr. 

At  present  it  may  be  lit  to  consider, 

I.  ir/iaf  thing!  may  be  bargained  and  sold. 
H.  I.  By  ivtiom,  to  whom, and, 

2.  By  vjhat  words  a  bargain  and  sale  rnay  be  made. 

III.  I.  Of  the  consideration,  and, 

2.  InrollmcTU  of  a  Bargain  and  Sale. 

IV.  Of  the  maimer  of  fileading  Bargains  and  Salese 
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I.  All  lhint;s,  for  ihc  most  part,  that  are  giiintahlc  by  deed  in  anj- 
other  wav,  are  granlable  Uy  bargain  and  sale  ;  and  lands,  rents,  ad  vow- 
sons,  tithes,  Sec.  muy  be  granted  by  it  in  fet-siinple,  fcc-taili  for  life^ 
Uc.  I  Jir/l.  176.     II  Rr/i.  25. 

Any  iVccliold  or  inheritance  in  possession,  reversion,  or  rcnuin- 
<lcr  upon  an  estate  for  years,  or  life,  or  in  tail,  may  he  bargained 
and  sold,  but  the  deed  shall  be  enrolled.  2  Co.  51.  ilycr,  309.  2 
JnDl.  671. 

But  il  tenant  for  life  bargains  and  sdts  his  land  by  deed  enrolled,  it 
will  be  a  forfeiture  of  his  estate.    4  Lemi.  251. 

But  a  man  seised  of  a  freehold  may  bargain  and  sell  for  years, 
and  this  shall  be  executed  by  the  statute  of  uses.  27  Hen.  VIII. 
e.  10. 

A  man  possessed  of  a  term  cannot  bargain  and  sell  it,  so  as  to  be 
executed  by  the  statute.    2  Co.  35,36.  Po/ili.76. 

A  bargain  and  sale  of  the  profits  of  lands,  is  a  bargain  and  sale  of  the 
land  itself;  for  the  profits  and  the  land  are  the  same  thing  in  sub- 
stance. Dyer,T\. 

.\  rent  in  esic  may  be  bargained  and  sold,  because  this  is  a  freehold 
v/iihin  the  statute;  and,  before  the  slulute,  a  rent  newly  created  might 
be  bargained  and  sold,  because  when  money,  as  an  equivalent  was 
given,  ;uid  ceremonies  or  words  of  law  weuc  wanting,  the  cluoiccry 
supplied  them  ;  but  it  seems  tliat,  since  the  statute,  a  rent  ni-aly  cre- 
ated cannot  be  bargained  and  mid,  because  there  ought  to  be  a  fiee- 
hold  in  some  other  person,  to  be  executed  in  ceatui  ijue  7ise;  but  here 
can  be  no  seisin  of  his  rent  in  the  bargainor,  because  no  man  can  be 
seised  of  a  rent  in  his  own  land,  and  consequently  there  can  be  no  es- 
tate to  be  executed  in  the  bargainee.  Hielw.  85.  1  t  o.  126.  1  jlnd. 
327.    1  .hnrs,  179.    Scd  tju.  de  hue. 

If  A.  by  indenture  enrolled,  liargains  and  sells  lands  to  B.  and  his 
hell's,  with  a  way  over  other  lands  of  A.  this  is  void  as  to  the  way  ;  for 
nothing  but  a  use  passes  by  the  deed,  and  there  can  be  no  use  of  a 
thing  not  in  esse,  as  a  way,  common,  i;c.  before  they  are  created. 
Cr'j.  Jae.  189. 

II.  I.  The  liinjj,  and  all  other  persons  that  cannot  be  seised  to  a 
use,  cannot  bargain  and  sell ;  for  at  common  law,  when  a  man  had 
sold  his  land  for  money  without  giving  livery,  the  use  only  passed  in 
equity,  and  this  is  now  executed,  and  becomes  a  bargain  and  sale  by 
Uie  statute  :  but,  antecedent  to  any  such  execution,  there  must  be  a 
use  well  raised,  which  cannot  be  without  a  person  capable  of  being 
seised  to  a  use,  w  hich  the  king  is  not,  tliere  being  no  means  to  coni- 
)icl  him  to  perform  llic  use  or  li  i'.st ;  for  the  chancery  has  only  a  dele- 
gated power  from  the  king  over  the  consciences  of  his  subjects  ;  and 
tlie  king  is  the  universal  judge  of  property,  and  ougiit  to  be  perfect- 
ly intliR'erent,  and  not  to  take  upon  him  the  [jarticiilar  defence  of 
any  man's  estate  as  a  trustee.  Bn.  Feojfment  lo  Uaen,  33.  Hard.  468. 
J'ufi/i.  72. 

If  tenant  in  tail  bargains  and  sells  his  land  in  fee,  this  passes  an 
estate  determinable  npon  the  life  of  the  tenant  in  tail ;  for,  at  com- 
mon law,  the  use  could  not  be  granted  of  any  greater  estate  than  the 
party  had  in  him  ;  now  tenant  in  tail  had  an  inheritance  in  him,  but  he 
could  dispose  of  it  only  during  his  own  life  ;  and  therefore,  when  he 
.sells  the  use  in  fee,  ecsiui  que  uae  has  a  kind  of  an  inheritance,  yet 
determined  within  the  compass  of  a  life  ;  and  the  statute  executes  it 
in  the  same  manner  as  he  has  the  use,  and  consequently  (le  will  have 
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some  properlius  of  a  tenant  in  fee,  and  some  of  a  tenant  for  life  only ; 
but  if  tenant  for  life  bargains  anti  sells  in  fee,  tliis  passes  only  an  es- 
iL-'c  for  life,  for  he  coiiW  not  pass  the  use  of  an  estate  for  lile  to  llie 
bargainee,  and  the  statute  executes  tlie  possession  as  the  party  has  the 
use.    10  Co.  96.  98.    1  Sound.  260,  261.    1  Co.  14,  15.    Co.  Lit.  151. 

A  man  may  bargain  and  sell  to  a  coiporation,  for  they  may  take  a 
use,  though  the  money  be  given  by  the  governors  in  their  natural  ca- 
pacity.    10  Co.  24.  34.    2  Roll.  Mr.  788. 

.•\  man  may  bargain  and  sell  to  liis  son  :  but  then  the  consideration 
of  money  ouijht  to  be  expressed,  and  il  ought  to  have  all  the  other 
circumstances  of  barg;un  and  sale  ;  but  this  shall  operate  as  a  cove- 
nant to  stand  seised,  if  there  be  none  but  the  consideration  of  natural 
love  and  aH'cclion  expressed.  7  Co.  40.  2  Co.  24.  Cro.  Mliz.  394. 
1  Fvnt.  137.  1  LcT.  56.  But  if  a  son  and  heir  bargains  and  sells  the 
inheritance  of  his  father,  this  is  void,  because  he  hath  no  right  to 
transfer  ;  the  same  law  of  a  release.    Kirhv.  84.    Co.  JJ(.  263. 

If  an  infant  bargains  and  sells  his  land  by  deed  indented  and  enrolled, 
yet  he  may  plead  nonage  ;  for,  notwithstanding  the  statute,  the  Ixir- 
gainec  claims  by  the  deed  as  at  common  law,  which  was,  and  there- 
fore is,  still  defeasible  by  nonage.    2  hisi.  673. 

If  a  husbar.d  seised  of  lands,  in  right  of  his  wife,  or  tenant  in  tail, 
barg:uns  and  sells  the  trees  growing  on  the  lands,  and  dies  before  se- 
verance, the  bargainee  cannot  afterwards  cut  them  down  and  take  them 
away.    AIo.  41.    See  tit.  Baron  and  h\me,  IV, 

If  there  be  two  joint-tenants,  and  one  of  them  makes  a  bargain  and 
sale  of  his  oTun  estate  in  fee,  and  then  the  other  dies,  the  other  moie- 
ty shall  survive  to  llie  bargainor :  for,  since  the  freehold  is  in  the  bar- 
gainor, the  inheritance  continues;  but  if  such  joint-tenant  had  bar- 
gained and  sold  totum  statum  sutim  in  fee,  though  he  died  before  en- 
rolment ;  yet,  if  the  deed  were  afterwards  enrolled,  the  moiety  would 
not  survive,  but  would  i>ass  to  the  bargainee.  Cro.  Juc.  53.  Co.  iif. 
1S6.    I  Bulst.  3. 

2.  The  very  words  bargainand  sell  are  not  of  absolute  necessity  in 
this  deed,  for  other  words  equivalent  will  suffice,  as  if  a  man,  seised 
of  lands  in  fee,  sell  tlie  same  to  another,  by  the  w  ords  alirn  ov  grant, 
the  deed  being  made  in  consitlcration  of  nioney,  and  indented  and  en- 
rolled, will  be  an  effectual  bargain  and  sair.  In  short,  whatever  words 
I'.p.on  v;;h!a!i!''  roiisidcration  would  have  raised  a  use  of  any  lands,  5cc. 
:  '  lHc  would  amount  to  a  bargain  and  sale  within 

.  deed,  kc.  for  a  vahiuhle  consideration,  cove- 
ii.aiii  L.)  .1  .  III.  .-.cilia  to  tlie  use  of  another,  &c.  2  Jnsl.  672.  Cro. 
Jac.  210.    xMo.  34.    Cro.  Eliz.  166. 

III.  I.  There  must  be  a  good  consideration  given,  or,  at  least,  said 
to  be  given,  for  lands  in  these  deeds  ;  aiul,  for  a  competent  sum  of 
money,  is  a  good  consideration  :  but  not  the  general  words  for  divers 
ronsi<Ierations,  Sec.  Mod.  Ca.  777.  ^Vhere  money  is  mentioned  to  be 
paid  in  a  bargain  and&atc,  and  in  truth  no  money  is  paid,  some  of  our 
books  tell  us  this  may  be  a  good  bargain  and  aah  ;  because  no  aver- 
ment will  lie  i'j'ainst  that  which  is  expressly  affirmed  by  the  deed,  ex- 
cept :  '  be  (|m  siioiu-il  whether  frauduiunl  or  no,  upon  the 
statuir  i  ..u<lulcni  deed.!.  Dijcr,  90.  Jf  no  consideration  of 
money  U  exijics^cd  in  a  deed  oi  bargain  and  sa/f.  it  may  be  supplied 
by  ail  averment  that  it  was  made  lui'  money  :  and  alter  verdict  on  a 
trial,  it  shall  be  ijitended  that  evidence  was  given  at  the  trial  of  money 
paid.    1  I'ent,  108.    If  lands  are  barsaineU  and  iotd  for  money  only", 
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ihc  deed  is  to  be  cmollcd  accoriling  to  the  statute  ;  but  if  it  be  in  con- 
sidt'i'ulion  of  money,  and  natur.il  afl'ection,  &c.  tlic  estate  will  pass 
williolll  it.    2  liiKt.  672.    2  I.rv.  56. 

If  a  man,  in  consideiMtion  of  so  much  money  to  be  pai<l  at  a  day  Im 
come,  bargivins  and  sells,  tlic  use  passes  presently,  an<l  after  the  day, 
the  party  lias  an  action  for  the  money,  for  it  is  a  sale,  be  the  mo- 
ney paid  presently  or  hereafter.    Dyer,  337.  a. 

2.  If  the  deed  of  bargain  and  sale  be  not  enrolled  within  the  six 
months,  (which  arc  to  be  reckoned  after  twenty-eight  days  to  the 
month,  the  day  of  the  date  taken  exclusively,)  it  is  of  no  force  ;  so 
thai  if  a  man  barg.-uns  and  sells  his  land  to  n>c,  and  the  trees  upon  it, 
although  the  trees  might  be  sold  by  deed  without  enrolment,  yet,  in 
this  case,  if  the  deed  be  not  enrolled,  it  will  be  good  neither  for  the 
trees  nor  the  land.  Dyer,  SO.  7  Rr/i.  40.  2  Buhl.  8.  A  bargain 
and  sale  of  a  manor,  to  which  an  advowson  is  appendant  by  in- 
denture not  enrolled,  will  not  pass  the  advowson  or  the  manor,  for  it 
was  to  go  as  appendant.    Bro.  Can.  240. 

But  in  sonic  cases,  w  here  a  deed  will  not  enure  by  way  of  bargain 
and  sale,  by  reason  of  some  defect  llicrein,  it  may  be  good  to  another 
purpose.    Dyer,  90.  » 

If  two  bargains  and  sales  arc  made  of  the  same  land,  to  two  several 
persons,  and  the  last  deed  is  first  enrolled  :  if  afterwards,  the  fii^t 
deed  is  also  enrolled  within  six  months,  the  firsi  buyi  r  shall  have  the 
land  ;  for,  when  the  deed  is  enrolled,  the  bargainee  is  seised  of  the 
land  from  the  delivery  of  the  deed,  and  the  enrolment  shall  relate  to 
it.  Hob.  165.  H'ood's  hisl.  ^S9.  Neither  the  death  (if  the  bargainor 
or  bargainee,  before  the  enrolment  of  the  d     '  ^in  and  sale, 

will  hinder  the  passing  of  the  estate  to  the  I)..  I:ut  the  estate 

of  freehold  is  in  the  bargainor  until  the  dcuil  is  iniollcd;  so  that 
the  bargainee  cannot  bring  any  action  of  trespass  before  entry  had, 
though  it  is  said  he  may  surrender,  assign,  &c.  Cro.  Jac.  52.  Co.  Lit, 
J  47. 

A  bargainee  shall  have  rent  which  incurs  after  the  bargain  and  sale, 
and  before  the  enrolment.  Sid.  310.  Upon  the  enrolment  of  the 
deed,  the  estate  settles  ab  initio,  by  the  Stat.  27  Ufii.  VIII.  c.  16. 
which  says,  that  it  shall  not  vest,  except  the  deed  be  enrolled  ;  and 
when  it  is  enrolled,  the  estate  vests  presently  by  the  statute  of  uses. 
1  Danv.  .4br.  696. 

If  several  seal  a  deed  of  bargain  and  sale,  and  but  one  acknowledge 
it,  and  thereupon  the  deed  is  enrolled  j  this  is  a  good  enrolment  with- 
in the  statute.  Sty.  462.  None  can  make  a  bargain  and  sale  of  lands 
tliat  hath  not  the  actual  possession  thereof  at  the  time  of  the  sale  j  if 
he  hath  not  the  possession,  the  deed  must  be  scaled  upon  the  land  to 
make  it  good.    2  Inst.  672.    1  /-///.  290. 

Houses  and  lands  in  Loudon  and  any  city,  &c.  arc  exempted  out  of 
the  statute  of  enrolments.  2  Jmt.  676.  1  Mis.  Mr.  342.  See  fur- 
ther tit.  Inrollmait. 

W.  In  pleading  a  bargain  and  sale  the  deed  itself  must  be  sho\vn 
under  seal.  1  Innt.  225.  Tor  though  the  enrolment  being  on  record 
is  of  undoubted  veracity,  being  the  transaction  of  the  court,  yet  the 
private  deed  has  not  the  sanction  of  a  rccoixl,  though  publicly  ac- 
knowledged and  enrolled  ;  for  it  might  have  been  fidsely  and  fraudu- 
lently dated,  or  ill  executed.  Co. 225.  b.  251.  b.  2' Inst.  67 j.  4 
Co.  71.    5  Co.  53.    2  Hull.  Hep.  WO. 


BARON. 


Il  must  likewise  be  set  forth  that  the  enrolment  was  within  sis: 
nnonllib,  or  iifcundum  furiimm  alulitli^  &c.  vide  Mien,  19.  Ciirltr,  221. 
Sly.  34.  .V.  C. 

In  pleading  a  bargain  and  sale,  the  party  ought  regularly  to  aver 
payment  of  tiie  money.    1  l.euti.  170.    Sec  A'loor,  504. 

in  replevin  the  case  upon  the  pleadings  was,  that  the  defendant 
made  a  title  under  bargain  and  sale,  enrolled  within  six  montl)3,  anil 
the  statute  of  iisus,  ;uid  did  not  show  that  it  was  connidcrutioti  o/ 
money  ;  but  adjudged  that,  'if'rr  a  vvrdit  i,  as  this  case  was,  il  shall 
be  intended,  tliat  evidence  was  given  at  the  trial  of  money  paid.  I 
Vent.  108. 

The  party  that  claims  by  any  bargain  and  sale,  must  show  in  what 
court  the  deed  is'  enrolled,  because  he  must  show  all  things  in  ceriain 
that  make  out  his  title  ;  otherwise  his  adversary  would  be  put  to  an  in- 
finite search  before  he  could  traverse  with  security.  Xclv.  213.  Ci-o, 
Juc.  291.  S.  C.    IV/ii.  313. 

IJARKARY,  burkaria,  corticulas?\  A  tan-house,  or  place  to  keep 
bark  in  for  the  use  of  tanners.  -Mrw  Book  Kntr.  tit.  Auhe,  Cor/i 
Poik.  2. 

BARON,  liaro.]  Is  a  Prcnth  word,  and  hath  divers  significations 
here  in  England.  First,  it  is  taken  for  a  degree  of  nobility  next  to  a 
viscount.  Bracion,  lib.  1.  caji.  8.  says,  they  arc  called  baroncs,  ijnasi 
robui-  belli.  In  which  signification  it  agrees  with  other  nations,  whero 
baronia  are  as  much  as  /irovinciix  :  so  that  barons  arc  such  as  have 
tlie  government  of  provinces,  as  their  fee  holden  of  the  king  j  some 
having  greater,  and  others  less  atitliority  within  tlieir  territories.  It 
is  pixjbable  that,  formerly,  in  this  Uiiigd(mi,  all  those  were  called  ba- 
rons that  had  such  seigniories  as  we  now  call  couris-buron  ;  as  they 
were  called  seigneurs  in  !•  ranee,  who  had  ajiy  manor  or  lordship:  and 
soon  after  the  coitquest,  all  such  came  to  parliament,  aitd  set  as  peer.s 
in  the  lords'  hotisc.  But  when,  by  experience,  it  appeared  that  the 
parliament  was  too  much  thronged  by  these  barons,  wiio  wei-e  verv 
numerous,  it  was,  in  the  reign  of  King  John,  ordained,  that  none  but 
the  baronea  niajores  should  come  to  parliament,  who,  for  tlieir  extraor- 
dinary wisdom,  interest  or  quality,  should  be  summoned  by  writ. 
After  this,  men  observing  the  estate  of  nobility  to  be  i)Ut  casual,  and 
depending  merely  upon  the  king's  will,  they  obtained  of  the  king  let- 
ters patei\t  of  this  dignity  to  tliem  and  their  heirs  male,  who  n  ei  c  call- 
ed barons  by  letters  patent,  or  by  creation,  whose  posterity  arc  now, 
by  inheritance,  those  barons  that  are  called  lords  of  the  parliament ; 
of  which  kind  the  king  may  create  at  his  pleasure.  Nevertheless, 
there  are  still  barons  by  writ,  as  well  as  barons  by  letters  pa- 
tent ;  and  those  barons  who  were  first  by  writ,  may  now  also  justly  be 
called  Imrons  by  jtrescri/.tion,  for  that  they  and  their  ancestors  have 
contiimed  barons  beyond  the  memory  of  man.  3  Inst.  -IS.  Sec  tir. 
Peers  r.f  the  liealm.  The  original  of  barons  by  writ,  Camdeti  referK 
to  Kirii;  Ji  n.  III.  and  barons  by  letters  patent  or  creation,  comnienccii 
II  Ml  ,';.  II.  Camb.  Brit. /tage  109.  To  these  is  added  a  third  kind 
of  barons,  called  barons  by  tenure,  which  are  some  of  our  ancient 
barons ;  and  likewise  the  bishops,  who,  by  virtue  of  baronies  an- 
nexed to  their  bishopricks,  always  had  place  in  the  lords'  house  of 
parliament,  as  barons  by  succession.    Scagcr  of  H'^nour,  lib.  \,  eajt.  I  ?.. 

There  are  also  barons  by  office  ;  as  the  barons  of  the  excheipwr, 
barons  of  the  cintjiie  /lor's,  Uc.  In  iuicient  records,  tlic  woril  baron 
includes  all  the  nobility  of  Mngland,  because,  regularly,  all  noblemci) 
were  barons,  though  they  had  a  liigher  dignity ;  and  therefore  she 
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cliarter  of  King  F.J:i>.  I.  wliicli  is  an  cxposiiiun  of  wliat  rclntus  to 
barons  in  nuiifna  c/iuriu,  concludes,  letlihun  arc/iir/iixro/iin,  r/iisco/iu, 
htirotiibux,  &c.  Anil  lliu  gical  council  of  Ihc  noliiliiy,  wlicn  they 
i  o;isir.t(;(l,  bcsiilcs  carls  anil  barons,  of  dukes,  maniuiscs,  &c.  were  all 
coinpri'hcndcd  utulcr  the  nanic  tir  lit  counccit  tie  haroniigf.  Clhtnv.  caft. 
4.  These  baixjns  huve  given  them  two  ensigns,  to  remind  them  of 
their  duties;  first,  a  long  robe  of  scarlet,  in  respect  whereof  they  arc 
•iccounlcd  tlr  magna  concilio  rrgis  ;  and,  secondly,  they  are  girt  with 
a  sword,  that  they  should  ever  be  ready  to  defend  their  king  and  coun- 
try. 'Z  Ins!,  b.  A  baron  is  vir  ttofuhUsH  vt  firinri/ttiliH  :  and  the  chief 
burgesses  of  Lwdou  were,  in  former  times,  barons  before  there  was  a 
lord  mayor,  as  appears  by  the  city  seal,  and  their  ancient  charters. 
Jfffiricus  III.  Jiea:.  Sn'atiti  iios  cojtcraiiase  rt  hac  /irxsntn  c/tarta  not- 
Ira  corffirtjianse  baronibus  nonlrit  de  cixutate  votttt-a  I..ondon  f/iicd  rtigant 
sibi  iitatfor  de  AeiftsU  Aingutrs  annhj  Uc.  S/telm.  GhAs.  The  earls  pala- 
tine and  mai  clics  of  KngUtnd  had  anciently  their  barons  under  Uiein  ; 
but  no  barons,  but  those  who  held  immediately  of  tlio  king,  were 
peers  of  the  realm.  'Tis  certain  the  king's  tenants  were  called  ba- 
rons ;  as  we  may  find  in  Mu!l.  Paris,  and  oilier  writers  :  and  in  days 
of  old,  all  men  were  styled  bai'ons,  whence  the  present  law  tcnn  of 
baron  and  ftme  for  husband  and  wife  ;  which  sec. 

U.\1U)NY.  6aron;i;.]  Is  that  bouour  and  territory  which  gives  title 
to  a  baron  ;  comprehending  not  only  the  fees  and  lands  of  tciTii>oral 
bamns,  but  of  bishops  aUo  who  have  two  estates  ;  one  as  they  are 
spiritual  persons  by  K-ason  of  their  spiritual  revenues  and  promo- 
tions ;  the  other  grew  from  the  bounty  of  our  Englsh  kings,  whereby 
they  have  baronies  and  lands  added  to  their  spiritual  livings  and  pre- 
ferments. The  baronies  belonging  to  bishops  are  by  some  called  re- 
galia., because  ex  mla  liaeratitaie  regum  ris  olim  concessa  el  a  regibus 
in  ft  udttm  trncniiir.  Bi'Aty.i.  Barony,  Braelan  says,  (lib.  2.  ea/i.  34.) 
is  a  right  indivisible  ;  and,  therefore,  if  an  inheritance  be  to  be  divided 
among  coparceners,  though  some  capital  messuages  may  be  divided, 
yet  it  eti/iifale  jneasuagiani  sil  ca/iuc  comitatQs  vel  ea/iiit  baroni'>£,  they 
may  not  be  parcelled.  In  ancient  times  thirteen  knight  fees  and  a 
quarte  r  made  a  tenure  per  bari,mum,  which  amounted  to  400  marks 
Jier  annum. 

BARONF.T,  baronetiua.^  Is  a  dignity  of  inheritance  created  by  let- 
ters pL.tenl,  and  usually  descendible  to  the  issue  male  ;  a  degree  of 
honour  which  hath  precedency  before  all  knights,  as  knights  of  the 
balii,  knights  bachelors,  &te.  except  bannerei.t,  made  sub  r*e.vellit/  re- 
giia  ill  exi-reitu  regtili  in  aficrto  belloy  et  i/ikO  rrge  /lersonaliter  /trx- 
aente.  This  order  of  baronets  was  institutc<l  by  King  James  I.  in  the 
year  1611,  and  was  then  a  purchased  honour,  for  the  jiurpose  of  rais- 
ing money  to  pay  troops  sent  out  to  quell  some  insurgents  in  the  pro- 
vince of  UUter  in  Ireland.  The  arms  tif  which  province  being  a  red 
or  bloody  hand,  every  baronet  has  added,  on  his  creation,  to  his  coat 
of  arms.  Their  number  at  first  was  but  two  htindrcd  ;  but  now  they 
are  without  limitation  :  they  arc  created  by  patent  with  a  habendum 
^bi  et  hxrcdibtts  maseutis,  fctc. 

BAUON  AND  FEME.    Tlic  l.iw  term  for  Husband  and  f(7/e. 

Our  law  considers  marriage  in  no  other  light  than  as  a  civil  con- 
tr.xt.  The  holimiis  of  the  matrimonial  state  is  left  entirely  to  the 
ecclesiastical  Liw  ;  the  tcmpor.il  courts  not  having  jurisdiction  to  con- 
sider unlawful  marriage  as  a  sin,  but  merely  as  a  civil  inconvenience. 
The  punishraenl  thercfbi'C,  or  amiulling  of  incestuous  and  unscrip- 
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tuval  murria^cS}  is  the  province  of  the  spii  itual  coin  l.  Taltin}?  mar- 
riage in  a  civil  light,  tlic  law  ircais  it  as  ii  tlocs  all  oihcr  coniiaclii  ; 
on  this  part  of  the  ijubjcct,  Uicidore,  as  well  as  on  uliat  relates  u> 
marriage  promises,  marriage  settlements^  fitc.  sec  this  Diet.  tit.  - 

rtag'e. 

By  marriage,  the  husband  and  wife  arc  one  person  in  law  ;  I  /rv. 
112.  that  is,  the  very  being,  or  legal  existence,  of  the  wonum  is  su^- 
(icndt-cl  during  tlie  marriage  ;  or  at  least  is  incorporated  an<l  consiili- 
datcd  into  that  of  her  husband:  under  whose  ning,  protection  and 
fovrr,  she  performs  every  thing  ;  and  is  ihcicforc  called  in  our  law- 
frcnch  a  Jctnc  covcriy  [Jtrmtia  viro  roo/zcr/a,]  is  said  to  be  coverf- 
haron^  or  under  the  protection  and  influence  of  her  husband,  her  baron 
or  lord ;  and  her  condition  during  her  marriage  is  called  her  cover- 
ture. Therefore,  if  an  estate  be  granted  or  cunvejcd  to  a  husband 
and  wife,  and  their  heirs,  they  do  not  take  by  moieties,  as  other  Juinl- 
tenunts,  but  the  entire  estate  is  in  both.  2  I.t  v.  59.  And  if  an  estate 
be  gi*anted  to  a  huslrand  and  Mife,  and  another  person,  the  husband 
and  wife  have  but  one  moicly,  and  the  other  pei-son  the  other  moiety. 
I.it.  §  291.  A  woman  may  he  attorney  for  her  huslKuid ;  for  lluit  im- 
plies no  separation  fiuni,  but  is  rather  a  representation  of  her  lord. 
J'\  A'.  Ii.  27.  Upc»n  lliis  principle  of  a  imiou  uf  person  in  laisbund 
and  wife,  depend  almost  all  the  legal  rights,  duties  and  disabilities  that 
either  of  them  acquire  by  the  marriage. 

\Vc  may  consi<ier  the  eflect  of  thcbc  rights,  duties  and  disabilities 
according  to  ti»c  following  arrangement : 

I.  1.  Of  grantH  and  coniracfs  /'rtiucen  tm^band  atrd  wiff, 
2.  Of  their  being  cvidinci'  for  or  again/st  tach  other. 
II.  What  arts  and  agreements  of  the  v.'ifc  before  marriage,  bind  thr 
h  It  &  band. 

III.  1.  Of  the  hu*band*a  power  over  the  f^^mon  of  hia  wife^  and 

of  her  remedy  for  any  injury  done  to  her  by  him. 
2.  Of  actions  by  Ju'm  for  criminal  convcrsLalion  nuth  her. 

IV.  Of  hi»  interest  in  her  estate  and  ftroptrty  ;  and  hers  in  his^  as 

to  her  paraphernalia. 
Y,  Where  the  husbaJid  shall  be  liable  to  the  wife's  debts  cotitracl' 
ed  btfore  marriage  ;  and  therein  <f  a  wife  that  ia  execu- 
trix or  administratrijT. 

yi.  Of  her  contracts  during  marriage,  and  how  far  the  husband 
is  bound  by  such  contracts  ;  and  where  a  wife  shall  be  con- 
sidered as  a  feme  sole. 

VII.  Where  she  alone  shall  be  punished  for  a  criminal  oJfrncCy  ar,d 
where  the  husband  shall  be  answerable  for  what  she  does  in 
a  civil  action. 

VIII.  What  acts  dene  by  the  husband^  or  wife  alone,  or  jointly  with 
the  wife,  wHl  bind  the  wife  j  and  therein  of  her  agreemcnf 
or    di.sagreemcnt   to  such   acts  after  the  dtath   of  the 

husband. 

IX.  Where  the  husband  and  u-ife  viusl  join  in  bringing  acti:,r.s. 

X.  Jf'herc  they  jnust  be  jointly  sued. 
XI.  Of  the  ejects  of  divorce  ;  and  of  separate  maintenancei  cUivomj, 
and  pin  money,    jind  see  title  Divorce. 

I.  1.  At  common  law  a  man  could  neither  in  possession,  reversion  or 
remainder,  limit  an  estate  to  his  wife  ;  but  by  slat.  27  Ht  n.  WW.  r.  lo. 
a  man  nray  covenant  v.ith  other  persons  to  stand  seised  to  tiic  use  of 


BARON  AND  FEME  I.  3. 


his  wiFo  ;  or  may  make  any  oUier  conveyance  to  her  use,  but  he  may 
not  covenant  wiili  liis  wife  to  stand  seised  to  her  use.  A  man  may 
devise  lands  by  will  to  his  wile,  because  the  devise  doth  not  take  elTeci 
1  ill  after  his  death.    Co.  Lilt.  \V2. 

As  to  devises  by  Jt-rnrn  covert.    Sec  tit.  Devi.'ie^  IViU. 

AccurdinK  to  some  books,  by  custom  of  a  particulnr  place,  as  of  York, 
the  wife  may  take  by  twtitrdiate  conveyance  from  the  husband.  Filz. 
J'rcsfri/ilion,  r>\.  Jiro.  C'uslom,  56.  And  it  seems  that  a  (/ownfio  cn««i! 
m(irii.i  by  hublwnd  to  wife  may  be  good  j  bccavise  that  is  in  the  nature 
of  a  Ici^acy.    I  P.  IVmn.  441. 

Where  the  husband  or  wife  act  t'l  autre  droit,  the  one  may  make 
an  estate  to  the  other ;  as  if  the  wife  has  an  authority  by  will  to 
sell,  she  may  sell  to  her  husband.  I  Inst.  112.  a.  187.  b.  and  the 
notes  there. 

If  lUe  Jimr  obligee  take  the  obligor  to  husband,  this  is  a  release  in 
law.  The  like  law  is  if  there  be  tw  o  femes  obligees,  and  the  one  take 
the  debtor  to  husband.    1  /«.sf.  264.  b.    Cro.  Car.  551. 

In  the  case  of  Smith  v.  Siafftird,  {Hob.  216.)  the  husbiuid  promised 
the  wife  before  marriage,  that  he  would  leave  her  worth  ItiO/.  The 
marriage  look  eBect,  and  the  question  was,  whether  the  marriage  was 
a  release  of  the  promise.  All  the  judges  but  Hohart  were  of  opinion, 
that  as  the  action  could  not  arise  during  the  marriage,  the  marriage 
could  not  be  a  release  of  it.  The  doctrine  of  this  case  seems  to  be 
admitted  in  the  case  of  Cn.fc  v.  Aeton  ;  (1  Salk.  325.  12  Mmi.  290.) 
The  case  there  arose  upon  a  bond  executed  by  the  husbaml  to  the  wife 
before  marriage,  with  a  condition  making  it  void  if  she  survived  him, 
:uid  he  left  her  1.000/.  Two  of  the  judges  were  of  opinion  that  the 
debt  was  only  suspenrlcci,  iis  ii  v.-;is  on  a  contingency  whicii  cotiitl  not 
by  any  possibility  happeii  during  the  marriage.  But  Lord  Ch.  J.  H^tt 
dilVi  red  from  them  ;  he  admitted  that  a  covenant  or  promise  by  the 
husband  to  the  wife,  to  leave  her  so  much  in  case  she  survives  him  is 
good,  because  it  is  only  a  ftiturc  debt  on  a  contingency,  which  cannot 
happen  din-ing  the  marri.i'rc.  -.'nd  that  is  precedent  to  the  debt;  hut 
that  a  bond  debt  was  j  -bt,  and  tlte  condition  w  as  not  pre- 

cedent but  subsequent,  i  .1  present  duty  ;  and  the  marriage 

was  consequently  a  rek-jbL  ii.  The  case  afterwards  went  into 
rhancery  ;  the  bond  was  there  taken  to  be  the  agreement  of  the  parties 
and  relief  accordiiigly  decreed.  2  Vern.  481.  A  like  decree  was 
made  in  the  case  of  Camel  \.  Buckle,  2  P.  H'ma.  243.  and  sec  2  Frecm. 
•.'05.    Sec  tit.  Hankru/it  IV.  3. 

A.  before  marriage  with  Sif.  agrees  with  M.  by  deed  in  writing, 
that  she,  or  such  as  she  should  appoint,  should  during  the  coveiture, 
receive  and  <lisposc  of  the  rents  of  her  jointure,  by  a  former  husband, 
as  she  pleased.  It  was  decreed  that,  this  asrecmrni  being  wit/i  i/ie 
rente  herself  before  marriage,  was  by  the  marriage  ejrting-iiishri! 
C'Aa.  Cu.  21.  liut  whcru  a  man  before  marriage,  ar//Wr</ w/V/; /Ac  /i  /ni- 
to  make  a  sctileit.ent  of  certain  lands,  before  the  marriage  should  be 
.solemnized ;  they  intenmirried  bij'are  the  settlement,  and  then  the  baron 
ilied.  On  a  bill  by  the  widow  for  an  execution  of  the  articles,  it  was 
decreed,  again.'.t  the  heir  aft  law  of  the  baron,  that  the  articles  shotdd 
be  executed.    2  l^cni.  34.'!. 

2.  In  trials  of  any  sort,  husband  and  wife  arc  not  allowed  to  be 
evidence,  for  or  against  each  other;  partly  because  it  is  impossibfc 
their  testimony  should  be  indifferent  i  but  principally  because  of  the 
uiiiosi  of  person  ;  and  therefore  if  they  were  admitted  to  be  witnesses 
Jrjr  each  other,  they  would  contradict  one  maxim  of  law,  "  nemo  /« 
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pnfiria  causa  Kitth  rsst  drbcl ;"  and  if  against  each  other,  they  would 
coiitnidict  miothcr  muxini,  "  tumo  irnriur  sei/isiim  accusnre."  But 
where  the  ofl'cnce  is  directly  against  the  person  of  the  wife,  this  rule 
has  been  usually  dispensed  with  ;  (Siatr  Trials,  vol.  1.  Lord  Jiirtky's 
c  ase,  Srra.  63.1)  and  therfore  by  stat.  3  f/cn.  VII.  c.  2.  in  cise  a  woman 
be  forcibly  taken  away  and  married,  she  may  be  a  wllness  against  such 
her  husband,  in  order  to  convict  him  of  felony.  For  in  this  case  she 
can  with  no  propriety  be  reckoned  his  wife;  because  a  main  ingredient, 
her  consent,  was  wantini;  to  tlie  contract  ;  and  also,  there  is  another 
maxim  of  law,  that  no  man  shall  take  advantage  of  his  own  wrong ; 
which  the  ravishcr  here  would  do,  if  by  forcibly  marrying  a  woman  he 
could  prevent  her  from  being  a  witness,  who  is  perhaps  the  only 
n  itness  to  that  vei^  fact.    1  Comm.  .U2,  4+1.    See  tit.  Marriage. 

The  husband  cannot  be  a  witness  again-st  the  wife,  nor  the  wife 
agiunsl  the  husband,  to  prove  the  first  marriage  on  an  indictment,  on 
Stat.  1  Jac.  \.  c.  II.  for  a  second  marriage.  But  the  secoud  wife  or 
husband  mav  be  a  witness ;  the  second  marriage  being  void.  Bull.  A'. 
P.  287.    1  kal.  P.  C.  593. 

\n  Kaym,  1.  there  is  an  opinion,  that  a  husband  and  wife  maybe 
witnesses  against  one  another  in  treason  ;  but  the  contrary  is 
adjudged,  1  Bror.-nl.  AT.  see  2  AVA.  403.  and  1  H.  P.  C.  301.  The 
rule  in  Lord  .'luitleu's  case,  is  denied  to  be  law,  1  liaiim.  1.  and  per- 
haps was  admitted  on  the  particular  circumstances  of  the  facts  which 
were  dctosuble  in  the  extreme,  the  husband  having  assisted  in  the 
rape  of  his  wife.  In  an  information  agidnst  two.  One  for  perjuiy,  and 
the  other  for  subornation,  in  swearing  on  the  trial  of  an  ejectment, 
that  a  child  was  supposititious,  the  husband  of  one  of  the  defendants 
was  admitted  to  give  evidence  of  the  birth,  but  refused  as  to  the  sub- 
ornation. Sid.  377.  2  Krh.  403.  Mar.  120.  And  the  evidence  of 
a  wife  has  been  disallowed  even  against  others,  where  her  husband 
might  be  indirectly  in  danger.  Dali.  .'>40.  2  Leach's  llu-.i'k.  P.  C. 
607,  608.  A  husband  and  wife  may  demai\d  surety  of  the  peace 
against  each  other,  and  their  evidence  must  then  of  necessity  be  ad- 
mitted against  each  other.  \  Ha-.ok.  P.  C.2ii.  Sec  iVru.  1331.  and  the 
other  autlioritics  cited  by  Ilavjkins. 

The  wife  of  a  bankrupt  may  be  examined  by  the  commissioners.  See 
tit.  Bankrufir,  III.  I. 

It  seems  that  a  wife  may  be  evidence  to  prove  a  fraud  on  the  httsband, 
particularly  If  she  were  party  thereto,  as  in  case  of  a  marriagc-brocage 
agreement.  5VV/.  431.  sec /losf,  II.  And  in  cases  of  seduction.  L.  E. 
5S.  .^nd  in  civil  actions,  where  the  husband  is  not  concerned  in  the 
action,  but  the  evidence  is  collateral  to  discharge  the  defendant,  by 
charging  the  husband.    1  Ulra.  504.  and  sec  1  S/ro.  527. 

II.  Ashy  marriage  the  husband  and  wife  become  one  person  in  law, 
therefore  such  a  union  works  an  extinguishment  or  revocation  of 
several  arts  done  by  her  before  the  marriage  ;  and  this  not  only  for 
the  benefit  of  the  husband,  but  likewise  of  the  wife,  who,  if  she  were 
allowed  at  her  pleasure  to  rescind  and  break  through,  or  confirm 
several  acts,  might  be  so  far  Hifluencedby  her  husband,  as  to  do  things 
greatly  to  her  disadvantage.  4  Co.  60.  5  Co.  10.  Keiho.  162.  Co. 
Ul.  55.    Netl.  72.    Cro.  Car.  304. 

But  in  things  which  would  be  manifestly  to  the  prejudice  of  both 
husband  and  wife,  the  law  does  not  make  her  acts  void  ;  and  therefore 
if  &frme  sole  makes  a  lease  at  will,  or  is  lessee  at  will,  and  afterwards 
marries,  the  marriage  is  no  determination  of  her  will,  so  as  to  tnakc 
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the  lease  void ;  but  she  herself  cannot  without  the  consent  of  her  hus- 
band determine  the  lease  in  either  case,    s  Co.  10. 

So  where  a  warrant  of  attorney  was  given  to  confess  a  jndgment  to 
a /t  inr' so/t ,  the  court  gave  leave,  notwithstanding  the  marria)^,  to 
enter  up  judgment ;  for  that  the  authority  shall  not  be  deemed  to  be 
revoked  or  countermanded,  because  it  is  for  the  husband's  advantage; 
like  a  grant  of  a  reversion  to  a  femr  sole.,  who  marries  before  attorti- 
nient,  yet  the  tenant  may  attorn  iiftcrwaiils ;  otherwise  if  a  ffme  tote 
gives  a  warrant  of  attorney,  and  marries,  for  that  is  to  charge  the  lius- 
band.    1  Halt.  1  17.  399. 

But  if  a  Ji  mr  aolc  makes  her  will,  and  devises  her  land  to  J.  S.  and 
afterwards  marries  him,  ajid  then  dies,  yet  J.  S.  takes  nolliing  by  the 
will,  because  the  marriage  was  a  revocation  of  it.  4  Co.  60.  Sec  tit. 
jDfvistt  ll'iU. 

Equity  will  set  aside  the  intended  wife's  contracts,  though  legally 
executed,  when  they  appear  to  have  been  entered  into  w  ith  an  intent 
to  deceive  the  husband,  and  are  in  derogation  of  the  rights  of  mar- 
riage ;  as  where  a  widow  made  a  deed  of  settlement  of  her  estate  and 
married  a  second  husband,  who  was  not  privy  to  such  settlement;  audit 
appearing  to  the  court,  that  it  was  in  contidence  of  her  having  such  estate 
that  the  husband  married  her,  the  court  set  aside  the  deed  as  fraudu- 
lent ;  so  where  the  intended  wife,  the  day  before  her  marriage,  entered 
privately  into  a  i-ecognisance  to  her  brother,  it  was  decreed  to  he  de- 
livered up.  See  2  Cha.  lii/i.  41.  79.  81.  2  Vcrn.  17.  2  Fr-.  264. 
seeanrr,  I.  2. 

But  where  a  widow,  before  her  marriage  with  a  second  husband, 
assigned  over  the  greatest  part  of  her  estate  to  trustees  for  children 
by  her  former  husband  ;  though  it  was  insisted  that  this  was  without 
the  privily  of  the  husband,  and  done  with  a  design  to  cheat  him,  yet 
the  court  thought,  that  a  widow  might  thus  provide  for  her  children 
before  she  put  herself  under  the  power  of  a  husband  ;  mid  it  being 
proved  that  8,000/.  was  thus  settled,  and  that  the  husband  had  suppressed 
tlie  deed,  he  was  decreed  to  pay  tlie  whole  money,  without  directing 
any  account.    1  V cm.  408. 

in.  1.  By  marriage  the  husband  hath  power  over  his  wife's  person ; 
and  by  the  old  law  he  might  give  her  moderate  correction.  I  Ilarjk. 
P.  C.  258.  but  this  power  was  confined  within  reasonable  bounds. 
Moor,  874.  A'.  H.  80.  In  the  time  of  Charles  II.  this  power  of 
correction  began  to  be  doubted.  1  Sid.  113.  3  Krb.  433.  The  courts 
of  law,  however,  still  permit  a  husband  to  restrain  a  wife  of  her  liberty, 
in  case  of  any  gross  misbehaviour.  .SVra.  178.  873.  But  if  he  threat- 
en to  kill  her,  $cc.  she  may  make  him  find  surety  of  the  peace,  by 
suing  a  writ  of  su/i/tlicavii  out  of  clianci-ry,  or  by  preferring  arliclea  of 
the  /ifOfc  against  him  in  the  court  of  king's  bench,  or  she  may  apply  to 
the  s/«V/.'ij«/ four/ for  a  divorce, /ira/iier  amiliam.  C'rom.  28.  136. 
.V.  fl.  80.  JIcll.  H9.  cont.  I  Sid.  113.116.  Dalt.  c.  68.  Lamb.'. 
Crom.  133. 

So  may  the  husband  have  security  of  the  peace  against  his  wife. 
Sim.  1207. 

But  a  wife  cannot,  either  by  herself  or  her  /irochein  amy,  bring  a 
hominc  rc/ilegiando  against  her  husband  ;  for  he  has  by  law  a  right  to 
the  custody  of  her,  and  may,  if  he  thinks  fit,  confine  her,  but  he  must 
not  imprison  her ;  if  he  does,  it  will  be  a  good  cause  for  her  to  apply 
to  the  spiritual  court  for  a  divorce  firojiler  sjruiiiam  ;  and  the  nature 
and  proceo<lings  in  the  writ  de  hominc  rc!Uei;iando  show  titat  il 
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cannot  be  maintained  by  the  wife  against  the  husband.    Prtc.  in 
C/i.  4'.)2. 

The  courts  of  law  will  grant  a  habeas  cor/ncs  to  relieve  a  wife  from 
unjust  ini|>ri5onn\cnt. 

•i.  Tlic  ground  of  the  action  for  adultery,  is  the  injury  done  to  the 
husband,  by  alienating  the  affections  of  his  wife,  destroying  the  comforts 
arising  from  her  company,  and  tlial  of  her  children,  and  imposing  on 
him  a  spurious  issue. 

For  tliis  among  other  reasons  it  has  been  ruled  that  action  for  trim. 
con.  can  be  brought  for  act  of  adultery,  after  separation  between  hus- 
band and  w  ife.  5  T.  R.  S.i7.  This  doctrine  was  shaken  in  a  later  case. 
Sec  C/mmiers  v.  Caiilfrld,  6  EasU  24'4. 

In  this  action  the  plaintilV  must  Ining  proof  of  the  actual  solemni- 
zation of  a  marriage  ;  nothing  shall  supply  its  place  ;  cohabitation  or 
reputation  arc  not  sufficient,  nor  anv  collateral  proof  whatever.  -V  Burr. 
•i(ii7.  Bul/.  M  P.  27.  Doufr.  \6i.  Ji.i/i.  JV.  P.  5^3.  But  it  is  not 
necessary  to  prove  a  marriage  according  to  the  ceremony  of  the 
church  of /.'n.ftonrf  ;  if  the  parlies  are  .frios,  Quakrrs,iSc.  proof  of  a 
marriage  according  to  their  rites  is  sunTicicnt.  Pull.  .Y.  P.  23.  The 
confession  of  the  wife  will  be  no  proof  against  the  defendant ;  but  a 
discourse  between  her  and  the  defendant  may  be  proved,  and  the  de- 
fendant's letters  to  her ;  but  the  wife's  letters  to  the  defendant  will  be 
no  evidence  for  him.  Id. 

The  injury  in  case  of  adultery  being  great,  the  damages  arc  gene- 
rally considerable,  but  depenil  on  circumstances  ;  such  on  the  one  hand 
as  go  in  aggravation  of  damages,  and  to  show  the  circtimstanccs  and 
property  of  defendant;  or  on  the  other  hand,  such  as  go  In  extenuation 
of  the  offence,  and  niitigatinn  of  damages.  Bull.  .V.  P.  27.  Kx/f. 
3-13,  ;l4-t.  The  dclendanl  may  prove  particular  acts  of  criminality  in 
the  wife,  previous  to  her  guilt  with  him,  but  not  her  general  character, 
in  cxtenualion.    Jd.  ih. 

If  a  woman  is  suffered  by  her  husband  to  live  as  a  common  prostitute, 
and  a  man  is  thereby  drawn  into  crim.  con.  no  action  at  the  suit  of  the 
husband  will  lie  ;  but  if  the  husband  does  not  know  this,  it  goes  only  in 
mitigation  of  damages.    Id.  ib. 

It  is  now  determined  that  if  the  husband  consent  to  his  wife's  adul- 
tery, this  will  go  in  bar  of  his  action.  4  Term  Kc/i.  657.  in  the  case 
of  Bubrrly  v.  Gunning.    Sec  12  Mod.  232. 

It  seems  to  be  in  the  discretion  of  the  cotirt  to  grant  a  new  trial 
in  this  action,  on  account  of  excessive  damages  ;  but  which  they  will 
Be  veiy  cautiotis  in  doing.    4  Term  Pe/i.  651. 

If  adultery  be  committed  with  another  man's  wife  '.cit/iout  any  force, 
but  by  her  oivn  consent,  thotlgh  the  husband  may  have  assatdt  ant! 
battery,  and  lay  it  vi  el  armi.i,  yet  they  shall  in  that  case  pmiish  him 
below  for  that  very  offence;  for  an  indictincnt  will  not  lie  for  such  an 
assault  and  batteiy  ;  neither  shall  the  husband  and  wife  join  in  an  action 
at  common  law  ;  and  therefore  they  proceed  below,  cither  civilly,  that 
is,  to  divorce  them,  or  criminally,  because  they  were  not  criminally 
prosecuted  above.    7  Jilod.  8 1 . 

IV.  jis  to  the  lands  of  the  tvi/e.  The  freehold  or  right  of  possession 
of  all  the  lands  of  inheritance,  vests  in  the  husband  immediately  upon 
the  marriage,  the  right  of  properly  still  being  preserved  to  her.  1 
Inst.  351.  a.  273.  b.  326.  b.  in  note.  This  estate  he  may  convey  to 
another.  An  incorrect  statement  in  the  book  called  Cases  in  Ki;uity, 
lemfi.  I,d.  Talbot,  p.  167.  of  what  Avas  delivered  by  his  lordship  in  the' 
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case  of  Robiimon  v.  Cumminn,  seems  to  have  qivcn  rise  to  a  notion 
tliiil  llic  liusl)un(l  could  not  make  ii  tenant  to  tlic  jirtdlic  of  lus  wife's 
estate,  for  the  pui  pose  of  suffering  a  connnon  recovery  of  it,  without 
the  wife's  prcvioiisiy  joininji;  in  a  fine;  but  it  now  seems  to  be  a  sctllcd 
point  lliat  lie  can.  See  Crwar  on  Hccovrrirs  ;  anil  /wsl,  tit.  Fine  and 
Jircovrrf/.  Uy  slat.  32  Hm.  VHI.  c.  28.  leases  of  the  wife's  inhcrit;uicc 
must  be  made  by  indenture,  to  which  the  husband  and  wife  arc  both 
parties,  to  be  sealeil  by  the  wife,  and  the  rent  to  be  resened  to  ihc 
luisb.ind  and  wife,  and  to  the  heirs  of  the  wife  ;  and  the  husband  sli.dl 
not  alien  the  rent  longer  than  during  the  coverture,  except  by  fine 
levied  by  Itusband  and  wife.  By  the  same  act  it  is  provided,  that  no 
fine  or  other  act  done  by  the  husband  only  of  the  inheritance  or 
freehold  of  his  wife,  shall  be  any  discontinuance  thereof,  or  prejudicial 
to  the  wife  or  her  heirs,  but  they  may  enter  according;  to  their  rij^hts  ; 
fines  whcreunto  the  wife  is  party  and  privy  [and  the  above  mcntioncci 
leases]  only  excepted.  As  to  alieiiantions  of  a  husband's  estate  by  a 
woman  tenant  in  dower,  .  c.  see  stat.  1 1  Hrii.  VII.  c.  20.  which  makes 
them  void.    See  /tost,  div.  VIII.  and  also  tit.  f'orfriiure. 

jln  10  chalteU  real,  and  i/uiigt  in  aciion  of  the  wife  ;  where  the  hut- 
band  sun'ivea  the  ivife. 

At  the  common  law  no  person  had  a  right  to  administer.  The  ordi- 
nary might  grant  administration  to  whom  he  pleased,  till  the  statutes, 
ivhieh  gave  it  to  the  next  of  kin,  and  if  there  were  persons  of  equal 
kindred,  which  ever  took  administration  first,  was  entitled  to  the  sur- 
plus. The  statute  of  distribution  was  made  to  prevent  this.  Where 
tlie  wife  was  entitled  only  to  the  trust  of  a  chattel  real,  or  to  any  chose 
in  action^  or  contingent  interest  in  any  kind  of  personalty,  it  seems  to 
have  been  doubted,  whether,  if  tlte  husband  survived  her,  he  was  enti- 
tled to  the  benefit  of  it  or  not.  See  1  Jnsi.  351.  4  /«»/.  87.  JioU. 
Mr.  3^6.  J//.  \S.  Cro.  Eliz.  466.  3  C.  K.  i7.  Gili.  CVz«.  A'y.  234. 
See  tit.  F.xecnior  I.  I.  V.  8. 

Upon  the  construction  of  the  statute  of  distributions,  (see  tit.  Exe- 
cutor V.  8.)  it  has  been  held  that  the  hnsbatid  may  administer  to  his 
deceased  wife  ;  and  that  he  is  entitled,  for  his  own  benefit,  to  all  her 
chtitlels  real,  things  in  aciion,  trusts,  and  every  other  species  of  per- 
sonal property,  whether  actually  vested  in  her,  and  reduced  into  pos- 
session or  contingent,  or  recoverable  only  by  action  or  suit.  It  was, 
however,  made  a  (|Uestion  after  the  stat.  29  Car.  II.  c.  i.  §  23.  w  hether, 
if  the  husband  ha\ing  survived  his  wife,  afterwanls  die,  during  the 
suspense  of  the  contingency  upon  which  any  part  of  his  « ife's  proper- 
ty depended,  or  without  having  reduced  into  possession  such  of  her 
property  as  lay  in  action  or  suit,  his  representative,  or  his  wife's  next 
of  kin,  were  entitled  theieto.  But  by  a  scries  of  cases,  it  is  now  set- 
tled, that  the  representative  of  the  husband  is  entitled  as  much  to  this 
species  of  his  wife's  property,  as  to  any  other  ;  that  the  right  of  ad- 
ministration follows  the  right  of  the  estate,  and  ought,  in  case  of  the 
husband's  death  after  the  wife,  to  be  granted  to  the  next  of  kin  of  the 
husband.  See  Mr.  Hart;yavr's  l.avj  Tracts,  473.  And  that  if  admi- 
nistration dr  lionin  non  of  the  wife  is  obtained  by  any  ihird  person,  he 
is  a  trustee  for  ihe  representative  of  the  husband.  See  1  J'.  U'ms. 
378.  382. 

If  the  wife  sun-ivr  the  husband.  As  to  this  point,  there  is  a  mate- 
rial difl'erencc  witli  respect  to  chatlels  real,  and  goods,  cattle,  money, 
and  other  chattels  personal.  All  chatlels  personal  become  the  propeily 
of  tlie  husband  inimetliately  on  the  marriage;  he  may  dispose  oflhem, 
without  the  consent  or  concurrence  of  his  wife  ;  and  at  bis  death, 
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whether  he  dies  in  her  life-time,  or  survives  her,  they  belong  to  liis 
personal  representative.    See  10  Co.  42.   2  SIO. 

With  respect  to  her  c/ia.'lcls  rat/,  as  leases  fur  years,  ttiore  is  a  dis- 
tinction between  those  which  arc  in  the  nature  of  a  present  vested 
interest  in  the  wife,  and  those  in  wliicli  she  has  only  a  possihle  or 
contingent  interest.  To  explain  tliis  fully,  it  seems  pmpcr  to  men- 
tion, that  it  was  formerly  lield  that  a  disposition  of  a  term  of  years  (o  a 
man  for  his  life,  was  such  a  total  disposition  of  the  term,  that  no  dis- 
position could  be  made  of  the  possible  residue  of  the  term  ;  or  at 
least,  that  if  it  was  made,  the  first  devisee  mii^ht  dispose  of  the  whole 
term,  notwlthstandini;  the  devise  of  llie  residue.  This  is  reported 
(/Jyrr,  74.)  to  have  been  determined  by  all  the  judges  in  a  case  in  6  J!il;ii. 
VI.  The  couit  of  chancery  first  broke  through  this  rule,  and  suiiiJorted 
3uch  future  dispositions  when  made  by  way  of  trn.st;  their  example 
was  followed  by  the  courts  of  law  in  Mut.  Manning's  case,  8  /ft/i.  94. 
4.  and  Lumlii  t's  case,  10  Ke/i.  46.  b.  This  disposition  of  the  residue  of 
a  term,  after  a  previous  disposition  of  it  to  one  ftn*  life,  operates  by 
way  of  executory  devise,  and  the  interest  of  the  devisee  of  tlie  residue 
is  called  a  possibility.  This  possible  interest  in  a  term  of  years  dif- 
fei-s  from  a  contingent  interest  created  by  way  of  remainder.  If  a 
person  limils  a  real  estate  to  -f.  for  life,  and  alter  the  liecease  of  -1. 
and  if  Ji.  dies  in  ^.'a  life-time,  to  C  for  a  term  of  years  ;  this  operates 
not  as  un  execuloiy  devise,  but  as  a  remainder,  and  thei'eforc  is  not  to 
be  consid(;;*ed  as  a  possibility,  but  as  a  contingent  interest. 

Now  if  a  person  marries  a  woman  possessed  of,  or  entitled  to,  the 
trust  of  a  present,  actual,  and  vested,  interest  in  a  tenii  of  years,  or 
any  other  chattel  real,  it  so  far  becomes  his  property,  that  he  may 
dispose  of  it  during  her  life  ;  and  if  he  survives  her,  it  vests  in  him 
absolutely  ;  but  if  he  makes  no  disposition  of  it,  and  she  survives  him, 
it  belonijs  to  her,  and  not  to  his  reiiresentatives :  nor  is  he  in  this  case 
entitled  to  dispose  of  it  from  her  by  w  ill.    Prec.  Ch.  41S.  2  Vern.  370. 

If  a  person  nuu  rics  a  woman  entitled  to  a  possible  or  contingent 
interest  in  a  term  of  years,  if  it  is  a  legal  interest,  that  is,  such  an  in- 
terest, as,  upon  the  determination  of  the  previous  estate,  or  the  hap- 
pening of  the  contingency,  will  immediately  vest  in  possession  in  the 
wife  ;  there  the  husband  may  assign  it;  unless,  perhaps, in  those  cases, 
where  the  possibility  or  contingency  is  of  such  a  nature  that  it  cannot 
happen  during  the  husband's  life-time.  I  Insl.  46.  b.  10  Reji.  s\.  a. 
Huti.  17.  I  Satk.  326.  But  it  is  an  exception  to  this  rule,  at  least  in 
e<|uity,  thai  if  a  future  or  cxccutoiy  interest  in  a  term,  or  other  chat- 
tel, is  provided  for  the  wile,  by  or  with  the  consent  of  the  husljand, 
there  he  cannot  dispose  of  it  from  the  wife,  as  it  would  be  absurd  to 
allow  him  to  defeat  his  own  agreement.  But  this  supi>oses  the  pro- 
vision to  be  made  before  marriage  ;  for,  if  made  subsequent,  it  is  a 
mere  voluntary  act,  and  void  against  an  assignee  for  a  valuable  con- 
sideration.   1  Cha.  Cat.  2  25.    1  Vern.  7.  18.    1  Ei/.  Mr.  58. 

If  a  wife  have  a  chattel  real  cn  auTer  droits  as  executor  or  adminis- 
trator, the  husband  cannot  dispose  of  it.  1  Inst.  351.  a.  iiut  if  the 
wife  had  it  as  executrix  to  a  former  husband,  the  husband  may  dispose 
of  it.  3  Wits.  277.  And  if  a  woman  be  joint-tenant  of  a  chattel  iv-al, 
and  marries  and  dies,  the  husband  shall  not  have  il,  Inn  it  survives  to 
the  other  joint-tenant.  1  Inn.  185.  b.  And  the  husband  liaili  not 
power  over  a  chattel  real,  whicli  the  wife  hath  as  guardian.  Pfowiik 
294.  ^ 

Things  in  action  do  not  vest  in  tlie  husband  till  he  reduces  them  in- 
to possession.    It  has  been  held  that  the  husband  muv  sue  alotie  for  a 
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debt  due  to  tlie  wife  upon  bonfl ;  bin  that  if  he  join  licr  in  the  action) 
and  recover  judgment  and  die,  the  judgment  will  siii  vive  to  hci'.  1  Vtrn. 
r,96.  See  M.  36.  2  Lev.  lor.  2  t'ez.  677.  Tin-  principle  of  this 
distinction  appears  to  be,  that  his  bringing  the  action  in  his  ovm  name 
alone  is  a  disa{?;recment  to  his  wife's  interest,  and  implies  it  to  be 
his  imtmion  that  it  should  not  survive  to  her;  but  if  he  brings  the  ac- 
tion in  the  joint  names  of  himself  and  his  w  ile,  the  judgment  is  that 
tlu  y  lioOi  should  recover  ;  so  that  the  siu  vi\ing  wife,  and  not  the  re- 
presentative of  I  he  husband,  is  to  hnn^  the  xcirf  facian  on  the  judgment. 
In  r,  JU-.  Ql.  Lord  tlaritwicke  is  reported  to  say,  that  at  law,  if  the 
husband  has  recovered  a  judgment  for  a  debt  of  the  w  ife,  and  dies  be- 
fore execution,  the  surviving  wife,  not  the  husband's  cxccutorS)  is 
entitled. 

These  appear  to  bo  the  general  principles  of  the  courts  of  tam, 
respecting  the  iiiterest  which  the  husband  lakes  in,  and  the  power 
given  him  over,  the  things  in  action  of  his  wife  ;  but  the  courts  of 
cjuily  have   admitted  many  very  nice  distinctions  respecting  them. 

1.  A  settlement  made  before  marriage,  if  made  in  consideration  of 
the  wife's  fortune,  entitled  the  rcpi'esentative  of  the  husband,  dying  in 
his  wife's  life-time,  to  the  whole  of  her  things  in  action  ;  but  it  has 
been  said  that,  if  it  is  not  made  in  consideration  of  her  fortune,  the 
surviving  wife  will  be  entitled  to  tlie  things  in  action,  tiie  property  of 
which  has  not  been  reduced  [into  his  power]  by  the  husband  in  his 
lift-lime  ;  so,  if  the  settlement  is  in  consideration  of  a  )),irticular  part 
of  her  fortune,  such  i>f  the  things  in  action,  as  are  not  comprised  in 
tliat  part,  it  has  been  said,  stirvive  to  the  wife.  See  Prcr.  Ch.  63.  2 
¥er>i.  302.  'J'alb.  168.  In  the  cose  of  Bloh  v.  Countess  uf  Ili  rfford, 
(2  Fern.  501.)  a  settlement  was  made  for  the  benefit  of  the  wife,  but 
no  mention  was  made  of  her  personal  estate;  it  was  decreed  lo  belong 
to  the  representative  of  the  husband  ;  and  it  was  then  said,  that  in  all 
eases  w'hert-  there  was  a  seillement  equivalent  to  the  wife's  portion,  it 
should  be  intended  that  he  is  to  have  the  portion,  though  there  is  no 
agreement  for  that  purpose.    See  Hij.  ^br.  69. 

2.  If  the  htisband  cannot  recover  the  things  in  action  of  his  wife 
but  by  the  assistance  of  a  court  of  ecjuity,  the  court,  upon  the  princi- 
ple tJiat  he  w  ho  seeks  equity  must  do  equity,  w  ill  not  gi\  e  hiiii  their 
assistance  to  recover  the  property,  unless  he  either  has  made  a  previous 
provision  for  her,  or  agrees  to  do  it  out  of  the  property  prayed  for  ;  or 
tmk-ss  the  wife  appears  in  court,  and  consents  to  the  property  being 
made  over  to  hiui.  2  1'.  l¥m».  641.  3  P.  Yi'ms.  12.  Tath.  2 
Vr:.  669.  Neither  will  the  court,  wlici  c  no  settlement  is  made  for  the 
wife,  direct  the  fortune  to  be  paid  to  the  liushaiid,  in  all  cases  where 
she  does  appear  personally  and  consent  lo  it.  2  (Vz.  579.  It  appears 
to  he  agreed,  that  the  interest  is  always  payable  to  the  husbaiul,  if  he 
simntains  his  wife.  2  Vez.  561,  562.  yet  where  the  husband  receives  a 
great  part  of  the  wife's  fortune,  and  will  not  settle  the  rest,  the  court 
will  not  only  stop  the  payment  of  the  residue  of  her  fortune,  but  will 
even  prevent  hisVeceiving  the  interest  of  the  residue,  that  itmayacT 
cumulate  for  her  benefit.    3  .ilk.  21. 

3.  ^'oluntecrs  and  assignees  under  a  commission  of  bankruptcy  are, 
in  cases  of  this  nature,  subject  to  the  same  equity  as  the  husband ;  and 
are  therefore  required  by  the  court,  if  they  apply  for  its  assistance  in 
recovering  the  wile's  fortime.  to  make  a  proper  provision  for  her  out 
of  it.  2  Jitk.  420.  1  P.  Il'ms.  382.  But  if  the  husband  actually  as- 
signs either  a  trust  term  of  his  w  ife,  or  a  thing  in  action,  for  a  valuable 
consideration,  the  court  does  not  compel  the  assignee  to  m;dvc  a  pro- 
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vision  for  the  wife.  1  Trrn.  7.  Sec  !  Fern.  18.  and  Car'j  P.  H'ms. 
).  439.  m  notf,  where  I.or<l  Thurlow  is  repoitcd  to  have  s;ii<l,  in  a  case 
hcforc  him,"  that  he  did  not  hnd  it  any  where  decided  thai,  if  the  hns- 
band  makes  an  actual  assiijnmcnt,  hy  contract,  for  a  valuahle  considera- 
tion, the  assignee  should  be  hound  to  make  any  provision  for  the  wife  ; 
but  that  a  cottrt  of  equity  has  much  tijreatcr  eonsiileration  for  an  as- 
signment actually  made  by  contract,  than  for  an  assignment  made  by 
mere  operation  of  law  ;  for  in  this  latter  case,  tlie  creditor  should  be 
exactly  in  tlie  case  of  the  husband,  and  subject  precisely  to  the  same 
cqviity  in  favour  of  the  wife." 

4.  But  notwithstanding  tlie  uniform  and  earnest  solicitude  of  the 
courts  of  e(|uity,  to  make  ,»ome  inovision  for  the  wife  out  of  her  for- 
tune, in  those  cases  where  the  husband,  or  those  claiming  imdcr  him 
by  act  of  law,  cannot  come  at  it  without  the  assistance  of  liiose  courts, 
still  it  does  not  appear  that  they  have  ever  interfered  to  prevent  its 
being  paid  the  husband,  or  to  inhibit  him  from  recovering  it  at  law. 
7.  Jik.  -Via.  In  Prcc.  C/i.  414>  it  is  observed,  that  if  the  trustees  pay 
the  wife's  fortune,  it  is  without  remedy. 

5.  Money  due  on  mortgage  is  consiilered  as  a  thing  in  action.  It 
seems  to  have  been  formerly  understood,  that  as  the  husband  could 
not  dispose  of  lands  mortgaged  in  foe  without  the  wife,  the  estate  re- 
maining in  the  wife  carried  the  money  along  with  it  to  her  and  her 
representatives  ;  hut  that  as  to  the  trust  and  the  absolute  power  of  a 
term  of  years,  there  was  nothing  to  keep  a  mortgage-debt,  secured 
by  a  term,  from  going  to  the  husband's  representatives  :  but  this  dis- 
tinction no  longer  prevails  ;  and  it  is  now  held,  that  though  in  the  case 
of  a  mortgage  in  fee,  the  legal  fee  of  tlie  lands  in  mortgage  continues 
in  the  wife,  she  is  but  a  trustee,  and  the  trust  of  the  mortgage  fol- 
lows the  property  of  the  debt.    Sec  1  P.  IVm.:.  158.  2  ^ik.  20?. 

6.  If  haroii  and  /l  ine  have  a  decree  for  r.umi  y  in  right  of  the 
/cmr,  and  then  the  haron  dies,  the  benefit  of  tlic  de(  ree  belongs  to  the 
JemCy  and  not  to  the  executor  of  the  husband.  Tliis  was  certified  by 
Hyde,  Ch.  J.  and  his  certificate  confirmed  by  lord  chancellor.  I  CV/i.. 
Can.  27.  If  the  wife  has  a  judgment,  and  it  is  extended  upon  an 
elegit,  the  husband  may  assign  it  without  a  consideration.  So  if  a 
judgment  be  given  in  trust  for  a  feme  sole,  who  marries,  and,  by  con- 
sent of  her  trustees,  is  in  possession  of  the  land  extended,  the  hus- 
band may  assign  over  the  extended  interest ;  and,  by  the  same  reason, 
if  the  Jeme  has  a  decree  to  hold  and  enjoy  lands  until  a  debt  due  to  hep 
is  paid,  and  she  is  in  possession  of  the  land  imdcr  this  decree,  and 
marries,  the  husband  may  assign  it  without  any  consideration,  for  it  is 
in  nature  of  an  extent.    3  P.  H'ms.  200. 

The  above  summary  on  this  part  of  the  law  relative  to  baron  and 
feme,  is  principally  taken  from  the  ingenious  and  laborious  notes  on  I 
Inat.  To  which  may  be  added  the  following  miscellaneous  observa^ 
tions. 

7.  If  a  lease  be  conveyed  hy  a  feme  sole,  in  trust  for  the  use  of  her^ 
self,  if  she  afterwards  marries,  it  cannot  be  disposed  of  by  llic  Itus- 
band ;  if  she  dies,  he  shall  not  have  it,  but  the  executors  of  the  wife. 
^^Srch,  44.    See  2  Vera.  270. 

If  -A  feme,  having  a  rent  for  life,  takes  husband,  tlic  baron  shall  have 
action  of  debt  for  the  rent  incurred  during  the  coverture,  after  the 
death  of  the yivnc.  I  Danv.7\9.  And  arrears  due  in  the  life-time  of 
the  husband,  after  his  death  shall  survive  to  the  wife,  if  she  outlives 
him, and  her  administrators  alter  licrdeath.  2  Lulu:  1151.  AJime, 
lessee  for  life,  rendering  rent,  takes  husband  and  dies,  the  bann  shall 
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be  charged  in  action  of  dcln  for  llic  rent  which  was  prown  due  during 
the  coverture,  because  he  took  the  prolils  out  of  which  the  rent  ought 
to  issue.    Ktihv.  125.    Jiaym.  6. 

If  a  /  /HI-  c'j-:'rrl  sues  a  woman  in  the  spiritual  colirt  for  adultery  with 
licr  husband,  am)  obtains  a  sentence  a)>;ainst  her  and  costs,  the  husband 
may  release  these  costs,  fur  the  marriage  coiititmes  ;  and  wbatevcrac- 
crucs  to  the  wife  during  coverture  belongs  to  the  husband  ;  /irr  Holt, 
Ch.  J.  on  motion  for  prohibition.    1  Hiilk.  113. 

Hut  if  the  husband  and  w  ife  be  divorced  a  mcnsa  et  /Aoro,  and  the 
w  ife  has  her  alimony,  and  sues  for  defamation  or  other  injury,  and  llicre 
has  costs,  and  the  inisband  releases  them,  this  shall  not  bar  the  wife, 
for  these  costs  come  in  lieu  of  what  she  hath  spent  out  of  her  alimony, 
which  is  a  separate  maintenance,  and  not  in  the  power  of  her  husband. 
1  R'Al.  Rc/i.  4.26.    3  BuUl.  264.    I  KM.  Mr.  343.    2  RoU.  Mr.  293. 

1  aa/k.  115. 

A  legacy  was  given  to  a  feme  ctnerf,  who  lived  separate  from  her 
husband,  and  the  executor  paid  it  to  the /cmr ,  and  took  her  receipt  for 
it:  yet  t)n  a  bill  brought  by  the  luisband  against  the  executor,  he  was 
decreed  to  pay  it  over  again,  with  interest.    1  /'on.  261. 

If  husband  is  attainted  of  felony,  and  pardoned  on  condition  of  trans- 
portation for  life,  and  afterwards  the  wife  becomes  entitled  to  an  or- 
phanage share  of  personal  estate,  it  shall  not  belong  to  the  husband, 
but  to  the  w  ife.    S  P.  Wms.  37. 

Trinkets  and  jewels  given  to  a  wife  before  marriage,  become  the 
husband's  again  by  marriage,  and  are  liable  to  his  debts,  if  his  personal 
estate  is  not  sufficient.    2  Jit.  104. 

8.  .'\nd  as  the  husband  may  generally  acr|uirc  a  property  in  all  the 
personal  substance  of  the  wife,  so,  in  tine  particular  instance,  the  wife 
may  acquire  a  property  in  some  of  her  husband's  goods,  which  shall 
remain  to  her  after  his  death,  and  not  go  to  his  executors.  These  are 
calleel  her  /laru/i.hrrjwlia  ;  which  is  a  term  borrowed  from  the  civil 
law,  and  is  derived  from  the  Greek,  and  signifies  something  over 
und  above  her  dower.  Our  law  uses  it  to  signify  the  apparel  and  oma- 
jneiits  of  the  wife  suitable  to  her  rank  and  degree  ;  ami  therefore  even 
the  jewels  of  a  peeress,  usually  worn  by  her,  have  been  held  to  be 
tiara/ihtrnalia.  Mofjr,  213.  These  she  becomes  entitled  to  at  the 
deatli  of  her  husband,  ovei-  and  above  her  jointure  or  dower,  and  pre- 
ferably to  all  other  representatives.    Ovj.  Car.  343.  7.    1  liotl.  Mr.^W. 

2  Lron.  liifi.  Neither  c;  n  the  huslKtnd  devise  hy  his  will  such  orna- 
ments or  jewels  of  his  wife  ;  though,  during  his  life,  perhaps,  he  hath 
the  power  to  sell  or  give  them  away.  Xuy's  71/n.r.  c.  49.  2  Comm.  436. 
But  if  she  continue  ii;  the  use  of  them  till  his  death,  she  shall  after- 
wards retain  them  agiiinst  his  execiuors  and  administrators,  and  all 
other  persons  except  creditors,  where  there  is  a  deficiency  of  assets. 
I  /•'.  li'wi.  730.  Ai^d  her  necessary  appiircl  is  protected  even  against 
the  claim  of  creditors.    .Voy's  AJa.T.  c.  49. 

That  the  widttw's  fmraphemaliii  arc  subject  to  the  debts,  but  prefer- 
red to  the  legacies  of  the  husband  ;  and  that  the  general  rules  of  mar- 
shalling assets  are  applicable  in  giving  efl'cel  to  such  priority,  sec  not 
oidy  1  1'.  H'"'*.  730.  (jnoleU  above,  but  also  2  P.  Wms.  544.  2  Mk. 
104.  642.  3  Jllk.  369.  393.  2  Vez.  1.  See  also  Cha.  Cas.  240.  1  C. 
H.  27. 

In  one  place  Rolh  s.iys,  the  wife  shall  have  a  necessary  bed  and  ap- 
parel. I  Wo/A  911.  A  20.  See  fiu'ther  on  the  subject  of /(ara/;Aer«o- 
Ua,  Com.  Vis-  lit.  Baron  and  Pcmc,  (r.  3.) 
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V.  If  a  femr  tole  indebted  takes  husband ;  her  debt  becomes  that  of 
the  husband  and  wife,  and  botli  arc  to  be  sued  for  it ;  but  tlic  husband 
is  not  liable  after  the  death  of  the  wife,  unless  there  be  a  judgnirnt 
against  both  during  the  coverture.  1  Rail.  .'Ihr.  351.  /■'.  ^V.  J).  120. 
\Vherc  there  is  judgment  against  a  frmr:  solr,  who  marries  and  dies, 
the  daron  shall  not  be  charged  therewith  :  iJiougli  if  the  judgment  be 
had  upon  acirr  facias  against  daron  and  frmr.,  and  then  the  frmr  dicsi 
he  shall  be  charged.  3  Mod.  186.  In  action  brought  against' a  fniic 
aote^  if,  pending  the  action,  she  marries,  this  shall  nut  abate  the  action; 
but  the  plaintiff  may  procccil  to  judgment  and  execulion  against  her, 
according  as  the  action  was  commenced.  I  Lilt.  217.  Trin.  12  III. 
And  if  habrus  corjmn  be  brought  to  remove  the  cause,  the  plaintiff  Is  to 
move  fora  firocrdrndo  on  the  return  of  the  habraa  cor/ius  ;  also  the  court 
of  Ji.  Ji.  may  refuse  it,  where  brought  to  abate  a  just  action.  I 
Halt.  8. 

In  general  the  husband  is  liable  to  the  wife's  debts,  contracted  before 
marriage,  whether  he  had  any  portion  with  her  or  not  ;  and  this  the 
law  presumes  reasonable,  because  by  the  marriage  the  husband  ac- 
quires an  absolute  interest  in  the  personal  estate  of  the  wife,  and  has 
the  receipt  of  the  rents  and  profits  of  her  real  estate  during  cover- 
ture ;  also  whatever  accrues  to  her  by  her  labour,  or  otherwise,  during 
the  coverture,  Ijclongs  to  the  husband ;  so  tJiat  in  favour  of  creditors, 
and  tiiat  no  person's  act  should  prejudice  another,  the  law  makes  tlic 
husband  liable  to  those  debts  with  which  he  took  her  attached.  J''. 
.V.  /i.  2G6.  20  Jirn.  VI.  22.  *.  Moor,  468.  1  Koll.  Mr.  352.  3 
Afod.  136. 

If  /laron  and  .fi  rnr  are  sued  on  the  wife's  bond,  entered  into  by  the 
frmr  before  marriage,  and  judgment  is  h.-id  thereupon,  and  the  wife 
dies  before  execution,  yet  the  husband  is  liable  ;  for  the  judgment  has 
altered  the  debt.    1  -Sid.  337. 

If  judgment  be  against  husband  and  wife,  he  dies,  and  she  survives, 
execution  may  be  against  her.  1  Br/tt.  jibr.  890.  /.  10.  50.  Sec 
ftoat,  X. 

Where  a  man  marries  a  ividow  rxrcutriT.,  t^'c.  her  evidence  shall 
not  be  allowed  to  charge  her  second  husband  with  more  than  she  can 
prove  to  have  actually  come  to  her  hands.  Agreed /«t  rur.  Jbr.Eq. 
Cat.  227.    Mil.  1719. 

D.  confrsaed  a  judgmeni  to  F.  who  made  his  wife,  the  plaintiff,  rxr- 
eucri.r,  and  died  ;  she  admimalerrd,  and  married  a  aeeond  husband,  and 
then,  she  alone,  without  her  husband,  acknowledged  saiixfuclion,  though 
no  real  saiiifhctioti  '.aaa  made.  The  court  held  tliat  this  was  not  good. 
Sid.  31. 

A  wife,  administratrix,  under  seventeen,  shall  join  with  her  husband 
in  an  action  ;  />er  7''.mden,  J.    Mod.  297. 

If  a  feme  executrix  lakes  baron,  and  he  releasrs  all  actions,  this  shall 
be  a  bar  during  the  coverture  without  cjuestion  ;by  the  justices.  Bra. 
Helrnsca,/ll.  79. 

If  a  feme  executrix  take  baron,  and  the  baron  fiuta  himself  in  arhil- 
rament  for  death  of  the  testator,  and  award  is  made,  and  the  bnron  dies, 
the  frmr  shall  be  barred  ;  fler  tot.  cur.  Brooke  says  that  from  hence 
it  seems  to  him,  that  the  release  of  the  baron  without  the  feme  is  a 
good  bar  against  the  frnte  ;  quod  conceditur,  anno  39  Hm.  V.  and 
therefore  he  excepted  those  debts  in  his  release,  otherwise  they  had 
been  extinct.  Bro.  Releases,  pi.  79. 

If  a  man  marries  an  administratrix  to  a  former  husband,  who,  in  her 
widowhood,  M-astcd  the  assets  of  her  intestate,  the  husband  is  liable  to 
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tlic  debts  of  llic  iiitcstaic  thirin!;  the  life  of  llie  wife  ;  and  tins  sliaKb* 
deemed  a  drvaslm-it  in  him.    Cro.  Car.  603. 

\'\.  Evciy  gift,  grant,  or  disposition  of  goods,  lands,  or  other  tliini; 
wluusocver ;  and  all  obligations  and  feoffments  made  by  a  feme  covert, 
without  her  husband's  consent,  arc  void.  I  Hen.  V.  125.  /•'ilz,  Co- 
verr,  18. 

The  husband  is  obliged  to  maintain  his  wife  in  necessaries  :  yet  they 
mn.st  be  according  to  his  degree  and  estate,  to  charge  him  ;  and  ne- 
cesMirics  may  be  suitable  to  a  husband's  degree  of  quality,  btit  not  to 
his  estate  ;  also  they  may  be  necessaries,  but  not  f.r  nrcrasirair,  to 
charge  the  hnsbanil.  I  Mo<l.  12S.  1  A'eta.  .4hr.  3i4.  If  a  woman 
buys  things  for  her  necessnn-  apparel,  though  without  the  consent  of 
lier  husband,  yet  the  lnis!)and  shall  be  bound  to  pay  it.  Brovjnl.  47. 
And  if  the  wife  buys  any  thing  for  herself,  children,  or  family,  and  the 
hiro'i  does  any  act  precedent  or  subsequent,  whereby  he  shows  his 
consent,  he  may  be  charged  thereupon.  1  6'/V/.  120.  The  expenses 
of  a  J'rnie  rovcrt*s  futiei*al,  paid  by  her  father  while  her  husband  had 
left  her,  and  was  gone  abroad,  deemed  necessaries.  N.  Black,  litf.. 
yo.  Though  a  wife  is  very  lewd,  if  she  cohabits  with  her  husband,  he 
is  chargeable  for  all  necessaries  for  her,  because  he  took  her  for  bet- 
ter for  worse  :  and  so  he  is  if  he  runs  away  from,  her,  or  turns  her 
away  :  Imt  if  she  goct  wa'ay  from  her  huxband,  then  as  soon  as  such 
separation  is  notorious,  w  hoever  gives  her  credit  doth  it  at  his  peril, 
and  tt'.c  husband  is  not  liable,  unless  he  takes  her  again.  1  Sa/i-.  1 19. 
See  1  Sini.  647.  706.  and  as  to  actions  against  femes  covert  ha\ing 
eloped,  See  2  Black.  Kefi.  1079. 

If  a  man  cohabits  « ith  a  woman,  allows  her  to  assume  his  name,  and 
passes  her  for  his  wife,  though  in  fact  he  is  not  married  to  her,  yet  he 
is  liable  to  her  contracts  for  necessaries ;  and  therefore  -ne  unquett  ac- 
cou/ile  is  a  bad  plea  in  an  action  on  the  case  for  the  debt  of  a  wife  ;  it  is 
good  only  in  dower  or  an  appeal.    Dull.  A'.  P.  136.    Jis/i.  .X.  P.  124. 

Although  a  husband  be  bound  to  pay  his  wife's  debts  for  her  rea- 
sonable provision,  yet  if  she  p.irts  from  him,  especially  by  reason  of 
any  misbehaviour,  and  he  allows  her  a  maintenance,  he  shall  never  af- 
ter be  charged  with  her  debts,  till  a  nev/  cohabitation ;  b\it  if  the  hus- 
baiul  receive  her,  or  come  after  her,  and  lie  with  her  but  for  a  night, 
that  may  make  him  liable  to  the  debts.  Pasch.i.Hmi.  Mod.  to*.  147. 
171.  If  there  be  an  agreement  in  writing  between  husband  and  wife 
to  live  separate,  and  that  she  shall  have  a  separate  maintenance,  it  shall 
bind  ihem  both  till  they  both  agree  to  cohabit  again  ;  and  if  the  wife 
is  willing  to  return  to  her  husband,  she  may  ;  but  it  has  been  adjudg- 
ed, that  the  husband  hath  no  coercive  power  over  the  wife  to  force 
her,  though  he  may  visit  her,  and  use  all  lawful  means  in  order  to  a 
reconciliation.    Mieh.  Geo.  I.    Mod.  Cas.  in      k  £.  22. 

Where  there  is  a  separatioji  by  consent,  and  the  wife  hath  a  sepa- 
rate allowance,  those  who  trust  her,  do  it  upon  her  mui  credit.  1  Salk. 
116.  If  a  husband  makes  his  w  ife  an  allowance  for  clothes,  kc.  which 
is  constantly  paid  her,  it  is  said  he  shall  not  be  charged.  1  Sid.  109. 
.■\nd  if  he  forbids  )iartirular  persons  to  trust  her,  he  will  not  be 
chargeable  :  but  a  prohibition  in  general,  by  putting  her  in  the  news- 
papers, is  no  legal  notice  not  to  trust  her.    1  Vi  nl.  42. 

It  may  now  safely  be  assumed  as  a  principle,  that  "  where  the  hus- 
band and  wife  part  by  consent,  and  she  has  a  separate  maintenance 
from  the  husband,  she  shall  in  all  cases  be  sidiject  to  her  own  debts." 
This  was  first  finally  decided  and  settled  in  ihc  case  of  JiiKgsicad  v. 
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Lady  Laneabarough,  M.  23  Geo.  III.  and  ff.  23  Geo.  III.  where  in 
actions  against  ihc  ddendanl  for  goods  sold  she  pleaded  coverture  ; 
and  the  plainliiT's  replication  "  thai  she  lived  separate  and  apart  from 
her  luisb-ind,  from  whom  she  had  a  separate  maintenance  ;  and  so  was 
lial)le  to  her  own  debts,"  was  on  demurrer  holden  to  be  good  :  and 
plaiiitifl"  had  judgment.  In  the  above  case  ilie  pleaajso  stated  that  the 
husb;ind  lived  in  Irelund,  which  being  out  of  the  process  of  the  court, 
some  stress  was  liiid  on  it  in  the  decision  ;  but  in  the  case  of  BaniifU 
V.  J3rooks,  H,  'H  Geo.  III.  it  was  decided  as  a  general  principle,  that 
the  husband  was  not  liable  in  any  case  w  here  the  wife  lived  apart,  and 
had  a  separate  maintenance  :  and  this  principle  was  recognised  in  Cor- 
belt  V.  /'uiinil2,  which  followed  it.    I  'Arm  Jit/i.  5. 

It  has  been  said,  that  when  the  husband  and  wife  live  apart,  the  wife 
must  have  a  separate  maintenance  from  l/ir  hua/mnd,  in  order  to  dis- 
charge him.  -1  /iurr.  2078.  liut  this  opinion  seems  much  shaken  by 
that  of  Lui  il  Mini.^Jicld,  in  I  'J'rrin  Rrji.  5 — 11.  where  he  says,  the  cases 
(already  nii  iiti'uied)  do  not  rest  on  one  or  two  circumstances,  but  on 
the  great  itrinciJUr  which  ihc  court  has  laid  down, "  that  where  a  wom.m 
has  a  separate  estate,  and  acts  and  receives  credit  as  a./rme  solc^  she 
shall  be  liable  as  such."  A  principle  which  extends  further  than  the 
facts  of  any  cases  yet  determined.  And  it  seems  that  now  a  determi- 
nation in  12  jShd.  603.  where  coverture  and  the  life  of  the  husband  in 
Irehitd  was  given  in  evidence  in  an  action  against  a  woman  who  had 
traded  for  12  years  as  a  widow,  is  not  law. 

The  baron  in  an  accomit  shall  not  be  charged  by  tlic  receipt  of  his 
wife,  except  it  came  to  his  use.  I  Vanv.  "07.  Vet  if  she  usually  re- 
ceives and  pays  money,  it  will  bind  hinr  in  c(|uily.  jlbr.  Cas.  AV/.  61. 
And  why  not  in  law,  in  an  action  for  money  had  and  received  !  For 
goods  sold  to  a  wife,  to  the  use  of  the  husband,  the  husband  shall  be 
charged,  and  be  obliged  to  pay  for  the  same.    Sid.  425. 

If  the  wife  /luwn  her  ctotlies  for  money,  and  afterwards  borrows  7«<J- 
neij  to  redeem  t/icnu  the  husband  is  not  chargeable  unless  he  were  con- 
senting, or  that  the  first  sum  came  to  his  use.    2  Show.  283. 

If  a  wife  lakes  up  clothes,  as  silk.  Sec.  and  /lawns  them  before  made 
into  clothes,  the  husband  shall  not  pay  for  them,  because  they  never 
came  to  his  use  ;  otherwise  if  made  up  and  worn,  and  then  pawned ; 
Jier  Holt,  Ch.  J.  at  Guildhall.    1  Salk.  113. 

A  wife  may  use  the  goods  of  her  husband,  but  she  may  not  dispose 
of  them  :  autl  if  she  takes  them  away,  it  is  not  felony,  for  she  cannot 
by  our  law  steal  the  goods  of  her  husband  ;  but  if  she  delivers  them 
to  an  adulterer,  and  he  receives  ilicm,  it  will  be  felony  in  him.  3  Inst. 
308.  310. 

It  the  baron  is  beyond  sea  in  any  voyage,  and  tluring  his  absence  the 
wife  buys  necessaries,  this  is  a  good  evidence  for  a  juiy  to  find  tliat  the 
baron  assiimpnit.    Sid.  127. 

A  husband  who  has  abjured  the  realm,  or  who  is  banished,  is  thereby 
civiliter  mortuus  ;  and  being  disabled  to  sue  or  be  sued  in  right  of  his 
wife,  she  must  be  considered  as  a  f  ine  sole  ;  for  it  would  be  unreasona- 
ble that  she  should  be  remediless  on  her  part,  and  equally  hard  on 
those  who  had  any  demands  on  her,  that,  not  being  able  to  have  any  re- 
dress from  the  husband,  they  should  not  have  any  against  her.  Bro. 
liarou  and  J-'rme,  66.  Co.  Litt.  133.  1  Koll.  Re/i.  400.  Moor,  851. 
znutst.  188.    1  Bulst.  1-10.    2  Vem.  104. 

In  assumjisit  the  defendant  pi  oved  that  she  was  married,  and  het 
husband  alive  in  France,  tlie  plaintiff  had  judgment,  upon  which,  as  a 
verdict  against  evidence,  she  moved  for  auewtrial,  but  it  was  denied; 
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for  it  shall  be  intended  lliat  she  was  divorced  ;  besides  the  husband  is 
an  alien  enemy,  and  in  llial  case,  why  is  not  his  wife  chargeable  as  a 
feme  sotc  ?     \  Sulk.  Oeerhj  v.  Ditchess  of  Mazurinr. 

By  the  custom  of  London,  if  a  f  me  cover!  trades  by  herself,  in  a 
trade  with  which  her  liusband  does  not  intermeddle,  she  may  sne  and 
be  sued  as  nfinir  so/e.    10  Mod.  6. 

But  in  such  case  she  cannot  give  a  bond  and  warrant  of  attorney  to 
confess  a  judgment  :  and  when  sued  as  a  feme  sole,  she  must  be  sued 
in  the  courts  of  the  city  of  London  ;  for  if  sued  in  the  courts  above, 
the  husband  must  be  joined.  So  the  wife  alone  cannot  brinf;  an  action 
in  the  courts  above,  but  only  in  the  city  courts  j  and  this  even  though 
lier  husband  be  dead ;  if  the  cause  of  action  accrued  in  his  life-time. 
4  Term  Jie/i.  361,  362.    Sec  til.  London. 

Wlierc  a  nrarried  man  is  transpoited  for  any  felony,  £cc.  the  wife 
may  be  sued  alone,  for  any  debt  contracted  by  her,  after  the  trans- 
portation.   1  Term  Hell.  9. 

VII.  In  some  cases  the  command  or  authority  of  the  husband,  either 
express  or  hiiplicd,  will  privilege  the  uife  Ironi  punishment,  even  for 
capital  oflcnces.  And  therefore  if  a  ^vuiiuui  tummil  bare  theft  or  Aur- 
Slary  by  the  coercion  of  her  husbajicl,  ^or  uv(  ii  in  his  company,  which 
tile  law  constnies  a  coercion,)  she  is  not  guiiiy  ol  any  crime,  being 
considered  as  acting  by  compulsion,  and  not  of  her  own  will. 

Bui  for  crimes  viula  in  se,  not  beuig  merely  ofiences  against  llie  laws 
of  society,  she  is  answerable  ;  as  for  murder  and  the  like  ;  not  only 
because  these  are  of  a  deeper  die  ;  but  also  since  m  a  state  of  nature, 
no  one  is  in  subjection  to  another,  it  would  be  unreasonable  to  screen 
ar.  offender  Iron)  the  piniishment  due  to  natural  crimes,  by  the  reiine- 
mcjits  and  subordinations  of  civil  society.  In  treason  also,  (the  high- 
est crime  which  a  member  of  society  can,  as  such,  be  guilty  of,)  no 
plea  oi  coverture  shall  excuse  the  wife  :  no  presumption  of  the  hus- 
band's coercion  shall  extenuate  her  guilt.  1  Hate's  P.  C.  47.  And  this 
as  well  because  ol  the  odiousness  and  dangerous  consequence  of  the 
crime  itself,  as  because  the  husband  having  broken  throue-h  the  most 
sacreii  tie  of  social  community,  by  rebellion  against  the  stale,  has  no 
right  to  that  obedience  from  a  wife  which  he  himself  as  a  subject 
h»s  forgotten  to  pay.  4  Comm.  28,  29.  (But  she  shall  not  be  consi- 
dered criminal  lor  receiving  her  husband,  though  guilty  of  treason,  nor 
for  rcceivuig  anotiier  oficnder  jointly  with  her  husband.  1  Leach's  Hawk. 
P.  C.  c.  1.5  1 1,  in  note.)    See  tit.  .■ieeessary. 

It  also  a  feme  commit  a  theft  of  her  o-ufn  voluntary  act,  or  by  the 
bare  command  of  her  husband,  or  be  guihy  of  treason,  murder  or  rod- 
bery,  though  in  company  with,  or  by  coercion  of  her  husband,  she  is 
punishable.  1  Hawk.  C.  c.  1.  §  11.  The  distinction  between  her 
guilt  in  burglary  or  thtft  and  robbery,  seems  to  be,  that  in  the  former, 
if  committeil  thi-ough  the  means  of  her  husband  "she  cannot  know 
■what  property  her  husband  may  claim  in  the  goods  taken  ;  10  Mod. 
63."  but  in  robbery  tlie  wile  has  an  opportunity  of  judging  hi  what 
tort  of  it'gk.'  the  goods  arc  taken.  1  Leach's  Hawk.  T.  C.  c.  1 .  §  9,  in 
note. 

If  the  wife  receive  stolen  goods  of  her  own  separate  act,  without 
the  privity  01  her  husband,  or  it  he  knowing  thereof,  leave  the  house 
'  ana  lorsake  her  company,  she  alone  shall  be  guilty  as  accessary.  22 
Ms.  4U.  JJaJt.  137.    1  Hale's  P.  C.  SI 6. 

In  interior  misdemeanors  also,  anotlver  exception  may  be  remarked  ; 
that  a  wife  may  be  indicted  and  set  in  the  pUlory  wjVA  her  husband, 
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for  keeping  a  brothel ;  for  this  is  an  offence  touching  the  domestic 
economy  or  government  of  tlie  liousc,  in  which  the  wife  has  u  prin- 
cipal share  ;  and  is  also  snch  an  offence  as  the  law  presumes  to  be  ge- 
nerally conducted  by  tlie  intrigues  of  tJie  female  sex.  1  Hawk.  P.  C. 
c.  I.  %  12.    10  Mod.  63. 

A  feme  covert  gcncr.illy  shall  answer,  as  much  as  if  she  Were  aolc,^ 
for  any  offence  not  capital  against  the  coirtmon  law  ur  statute  ;  and  it 
it  be  of  such  nature,  that  it  may  be  committed  by  lier  alone,  «ilhouC 
the  concurrence  of  her  husband,  she  may  be  punished  for  it  without 
the  husband  by  way  of  in<lictment,  which  being  a  proceeding  ground- 
ed merely  on  the  breach  of  the  law,  the  hushaiid  shall  not  be  included 
in  it  for  any  offence  to  which  he  is  no  way  privy.  9  Co.  "1.  I  llanak: 
/•.  C.  c.  1.  §  y.  See  Afoor,  813.  Hui.  93.  TVoy,  103.  Utiv.  23.  Cro. 
Jac.  iSZ.    II  Co.  61. 

A  feme  m-iy 'he  indicted  alone  for  a  riot.  Datl.  M7.  For  selling 
gin  against  the  Stat.  9  Gfo.  II.  f.  23.  &ra.  1120.  For  recusancy.  Id. 
id.  Hob.  96.  1  6Vrf.  HO.  II  Co.  64.  Sav.  25.  For  being  a  com- 
mon scold.  6  Mod.  213.  239.  For  assault  and  batteiy.  Salk.  384. 
For  fcrcstalliug.  Sid.  410.  For  usury.  A'X/ii.  348.  For  barratry.  1 
Hawk.  P.  C.  c.  81.  §  6.  See  c.  1.  §  13.  For  a  forcible  entiy.  1  Hawk. 
P.  C.  c.  64.  §  S3.  For  keeping  a  gaming-house.  10  Mod.  335.  Keep- 
ing a  bawdy-house,  if  the  husband  dots  not  live  with  her.  I  £ttc. 
i/thr.  Sec  anrr.  For  trespass  or  slander.  A't/Vw.  61.  lioll.  .^br.  251. 
Leon.  122.    Cro.  Car.  376.    See  1  Hawk.  P.  C.  c.  I.  §  13.  in  notf. 

A  man  must  answer  for  the  trespasses  of  his  wife  :  if  a.  feme  covers 
slander  any  person,  &Jc.  the  husband  and  wife  must  be  sued  for  ity 
and  exccutiou  is  to  be  awarded  against  him.  1 1  licji.  62.  See 
tiost,  X. 

Husband  and  wife  may  be  found  guilty  of  nuisance,  battery.  Sic.  10 
Mod.  63. 

If  the  wife  incur  the  forfeiture  of  a  penal  statute,  the  husband  m.iy 
be  made  a  party  to  an  action  or  information  for  the  same  ;  as  he  may 
be  generally  to  any  suit  for  a  cause  of  action  given  by  his  wife,  and 
shall  be  liable  to  answer  what  shall  be  recovered  thereon.  I  Hiiiiik. 
P.  C.  c.  1. 

For  the  punishment  ot  femes  coven,  see  tit.  Petony,  Treason,  &c. 

VIII.  A  wife  is  nub  /lolcstate  viri,  and  therefore  her  acts  shall  not 
bind  her,  unless  she  levy  a  fine,  &c.  when  she  is  examined  m  private, 
whether  she  dotli  it  freely,  or  by  compulsion  of  her  husband ;  if  baron 
and  feme  levy  a  fine,  this  will  bar  \.{\cfcvie  :  and  where  the  feme  is  ex- 
amined by  Writ,  she  shall  be  bound ;  else  not.  1  Danv.  Mr,  70S.  See 
ante,  IV. 

If  a  common  recover)'  be  suffered  by  husband  and  wife  of  tlie  wife's 
lands  this  is  a  bar  to  the  wife  ;  for  she  ought  to  be  examined  upon  the 
recovery.    PL  Com.  514.  a.    10  Co.  43.  a!    1  Hull.  3-17.1.  19. 

So  if  husband  and  wife  are  vouchees  in  a  common  recovery  the  re- 
covery shall  be  a  bar,  though  the  wife  be  not  examined ;  for  though  it 
be  proper  that  she  be  examined,  yet  thai  is  not  necessary,  and  is  fre- 
quently omitted.    1  .W.  II.    .S(<.  319,  320. 

A  recovery,  as  well  as  a  fine  by  ixfeme  covert,  is  gDod  to  bar  her, 
because  the  /irtcijie  in  the  recovery  answers  the  writ  of  covenant  in 
the  fine,  to  bring  her  into  court,  where  the  examination  of  tho  judges 
destroys  the  presumption  of  the  law,  that  this  is  done  by  the  coercion 
of  the  husband,  for  then  it  is  to  be  presumed  (hcv  woul<i  hare,  refitned 
her.    lu  Co.  43.   2  Roll.  Mr.  395. 

Vol.  I.  N  n 
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By  the  custom  in  some  cilits  and  boroughs,  a  bargain  ami  sale  by 
ihc  iiu^baiid  iuid  wife,  wlicio  the  wife  is  examined  by  the  mayor  or 
other  oiKccr,  binds  tlie  wile  after  the  husb»ind's  deuth.  2  /tis!.  573. 
And  it  seems  that  by  Stat.  34  Hen.  VIII.  c.  32.  all  such  customary  con- 
veyances shall  be  of  force  notwithstanding  the  stal.  J2  Hen.  VIII.  c.  28. 
See  anic,  division  IV. 

So  by  custom  in  Denbigh  in  Wales,  a  surrender  by  husband  and 
wife,  where  the  ivife  is  examined  in  court  there,  binds  the  wife  and 
her  iicii-s  as  a  fine  does ;  and  this  custom  is  not  taUen  away  by  stat.  27 
Hen.  VIII.  c.  26.  for  it  is  reasonable  and  agreeable  to  some  customs 
in  England.    Dyer,  353.  b. 

So  a  surrender  of  a  copyhold  by  husband  ami  wife,  the  wife  beinjj 
examined  b^  the  steward,  binds  the  wife.  Cum,  Dig.  lit.  Bamn  and 
.Feme,  (G.  4.)  there  cites  Liti.  274.  but  w  hich  is  to  a  different  purpose. 

A  wife  is  dis;ililed  to  make  contracts,  5cc.  3  ItM.  110.  And  if  a  mar- 
ried won»an  enters  into  a  bond  as  fi^me  s'^le,  if  she  is  sued  asycmc  *o/c, 
she  mi.y  plead  non  en  faeiuiri,  and  the  coverture  will  avoid  her  bond, 
1  Xi//.  Mr.  217.  A /cine  coverl  nray  plead  non  assuin/isic,  and  give 
coverture  in  evidence,  which  makes  it  no  promise,  Sec.    Jiaym.  395. 

In  case  money  be  due  to  die  husb.tnd  by  hill  or  bond,  or  for  rent  on 
a  lea.st,  and  it  is  paid  to  tlit  wife  ;  this  shall  not  prejudice  him,  if  af- 
ter payment  he  publicly  disagrees  to  it.  19  Juc.  I.  B.  R,  2  Wiep. 
Mr.  ■126.  Ct/nira,  if  she  is  used  tu  receive  money  for  bim,  orif  il 
can  be  provt  O  vhr  money  paid  came  to  his  use. 

If  a  J'  -ics  a  fine  of  her  own  inheritance  without  her 

husband,  i  ind  her  and  her  heirs,  because  they  are  estop- 

ped to  cUai.i  .i;.>  1.  '".S  in  the  land,  and  caimot  be  admitted  to  say  she 
AViiS  covert  against  the  record ;  but  the  husbaiul  may  enter  and  tlefeat 
it,  li.lici-  'Imi  I  ;  C'ii.  run?,  to  ivsioit  him  to  the  freehold  he  held 
_/«,  .--elf  to  his  tenancy  by  the 

GUI. \  -in  transfer  that  interest 

viilcli  Utu  iiiiLiiii.t;  1  i-ige  \t3ii,d  lu  Uie  husband  ;  and  if  the  hus- 
band avoids  it  during  the  coverture,  the  w  ife  or  her  lieirs  shall  never 
after  be  bound  b)  il.  Bra.  J'mei,,  Hi.  10  Co.  43.  Hub.  225.  7  Co. 
8.    Co.  Li!.  46. 

Letts-  made  iy  baron  and  feme,  shall  be  said  to  be  the  lease  of  them 
both,  till  the  ft  me  disagrees,  which  she  cannot  do  in  the  life  of  the 
haroU.    Br.  JgreemenlyJU.  6. 

The  examination  of  a  feme  covert  is  not  always  necessary  in  levy- 
ing of  fines,  because  that  being  provided  that  she  may  nut  at  the  in- 
stance of  her  husband  make  any  unwary  disposition  of  her  property, 
it  follows,  that  when  the  luisbatid  and  wife  <lo  not  take  an  estate  by  the 
fine,  and  part  with  nothing,  the  /;  •>•<■  need  not  be  examined  ;  but 
where  she  is  to  convey  or  |>ass  or  interest,  either  by  her- 

self or  jointly  with  her  husbaiiu  ought  to  be  examined  ; 

therefore  if  levies  a  fine  come  c  j  lo  lui  oh  and  feme,  and  they  ren- 
der to  the  conusor,  the  feme  shall  be  examined  ;  so  it  is  where  she 
takes  au  estate  by  Uie  fine  rendering  rent.  2  Inal.  3 15.  2  HoU. 
Abr.  17. 

If  (Viroa  andytOTr  by  fine  mr  concessit,  grant  laud  to  J.  S.  for  nine- 
ty-nine years,  and  warrant  the  said  land  to  J.  S.  during  the  said  term, 
and  the  baron  dies,  and  J.  S.  is  evicted  by  one  that  hath  a  prior  title, 
he  may  thereupon  bring  covenant  against  the  fcnu;  notwithstanding 
she  was  covert  at  the  time  when  the  line  was  levied.  2  Haiind.  177. 
1  Sid.  466.  S.  C.    1  Mod.  290.   2  i'cb.  631.  703.    Sec  tit.  Junci. 
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If  a  husband  disseise  anotl\ei-  to  the  use  of  his  wife,  this  dors  not 
make  her  a  disseisorcss,  she  havini;  no  will  of  her  own,  nor  will  any 
agreement  of  hers  to  the  disseisin  during  the  covciturc,  make  her 
guilty  of  the  rfissmi'n,  for  the  same  rcasoji :  but  her  agreement  after 
iier  husband's  death  will  make  her  a  disseisoress,  bcr.aiisc  then  she  is 
iiapahleof  giving  her  coiisent,  and  that  makes  her  tenant  of  tlie  ti-ee- 
hold,  and  so  subject  to  tlie  remedy  of  tlie  disseisee.  I  Holt,  Mr.  660. 
J5ro.  Dissris'ni^  67. 

But  if  a  feme  covert  actually  enters  and  commits  a  disseisin  cither 
sole  or  together  with  her  husbaml.  iht ^hr  is  a  disseisoress,  because  she 
thereby  yuiii-,  a  wrongful  posst  -  .uch  actual  entry  cannot  to 

to  the  ust  ui  hi.;-  husband  or  i  ^'i  as  to  make  them  dissei- 

sors, because  though  by  such  eiii.  ;  ;^,iius  an  estate,  ycl  she  has  no 
power  of  transferring  it  to  another.  Co.  Lit.  357.  1  Roll.  Mr.  660, 
£n.  Dissciih:.  I  t.         See  8         VI.  I  I.  rm'. 

If  the  husU.  >'(  kinds  in  ri.,lit  in  lii.-i  wife,  makes  a  lease 

thereof  for  \t  cntvire  i.]-  ilird  pill,  reserving  rent;  all  the 

books  agree  tins  ii<  Ik  .i  good  lease  for  the  whole  term,  unless  the 
wife,  b)  some  an  ufier  the  husband's  death,  sliows  her  tli.sscnt  there- 
to ;  for  if  she  acce|)ls  rent  which  becomes  due  after  his  death,  the 
lease  is  thereby  become  absolute  and  unavoidable ;  tlie  reason  whereof 
is,  that  the  wife,  after  her  intermarriage,  being  by  law  disabled  to 
contract  for,  or  make  any  disposition  of,  her  oah  possessions,  as 
having  subjected  herself  aud  her  whole  will  to  the  will  and  power  of 
her  luisb;uul ;  the  law  therefore  transfers  the  power  of  dealing  and 
contracting  for  her  possessions,  to  the  husband,  because  no  other  can 
then  intermeddle  therewith,  and  without  such  power  in  the  husband, 
they  would  be  obliged  to  keep  liiem  in  their  own  manurance  or  occu- 
jiation,  which  might  be  greatly  to  the  jirejudice  of  both  ;  but  to  pre- 
vent the  husband's  abusing  such  power,  and  lest  he  should  make 
leases  to  the  prejudice  of  his  wife's  inheritance,  the  law  has  left  her 
at  liberty  after  his  death,  either  to  alVn  ni  and  make  good  such  lease, 
or  defeat  .ind  avoid  it,  as  she  finds  it  subservient  to  her  own  interest; 
and  this  she  may  do,  though  she  joined  in  such  lease,  tuiless  made 
pursuant  to  statute  32  Uen.  VIII.  c.  28.  See  ante,  IV.  J3ro.  .Accept- 
once.,  10.  Bro.  Leases-,  24.  Cro.  Jac.  332.  2  .■•//.'c/.  42.  Co.  Ut.  45. 
iVoOT.  137.    Cro.  Jac.  Yelv.  \.    Cro.  Jiliz.  T6'). 

Husband  and  wife  make  a  lease  for  years,  by  indenture,  of  the  Tvife's 
lands,  reserving  rent ;  the  lessee  enters,  the  husband  before  any  day  of 
payment  dies;  the  wife  takes  a  second  husband,  and  he  at  the  d:\y  ac- 
cepts the  rents,  and  dies ;  and  it  was  held,  tiiat  the  wife  could  not  now 
avoid  the  lease,  for  by  her  second  marriage  she  transferred  her  power 
of  avoiding  it  to  her  husband,  and  his  acceptance  of  the  rent  hinds 
her,  as  her  own  act  before  such  marriage  would  have  done  ;  for  he 
by  the  marriage  succeeded  into  the  power  and  place  of  the  v/ife,  a:A 
H  hat  she  might  Imve  done  either  as  to  affirming  or  avoiding  such  lease, 
before  marriage,  the  same  may  the  husband  do  after  the  marriage. 
Dwr,  159.    \' Uoll.  .'Ibr.  -175.    1  Hull.  !<'■;,.  132. 

A  redelivery  by  the  wife  after  the  death  of  her  husband,  of  a  deed 
delivered  by  her  during  the  coverture  is  a  sufiicicnl  confinua'ion  of 
such  deed,  so  as  to  bind  her,  without  its  being  re-executed  or  re-ai- 
Icsted — and  circumstances  alone  may  be  equivalent  to  such  redelive- 
ry though  the  deed  be  a  joint  deetl  by  baron  and  ft  me  alTeciing  the 
wife's  land  ;  and  no  fine  levied.    Cov/i.  201. 

The  husband  being  seised  of  copyhold  lands  in  right  of  his  wife  in 
ice,  makes  thereof  a  lease  fur  years  nut  warranted  by  the  custom. 
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which  is  a  forfcitiirc  of  her  estate,  yet  this  shall  not  bind  the  wife  or 
her  heirs  after  the  husband's  death,  bill  that  they  may  cnicr  and  avoid 
the  lease,  and  thereby  puig;t  tlie  forfeiture  ;  and  the  divi  isily  seems 
between  this  act,  w  hich  is  at  an  end  when  the  lease  is  expiied  or  dc- 
fcaleil  by  tlie  entry  of  the  lord,  or  the  wife  after  the  husband's  death, 
and  such  acts  as  are  a  continuing  detriment  to  the  inheritance,  as 
wilful  waste  by  the  husband,  which  tends  to  the  destruction  of  the 
niaiioi'  J  so  of  non-payment  of  rent,  denial  of  suit  or  service  ;  for  such 
forfeitures  as  these  bind  the  inheritance  of  the  wife  after  the  hus- 
band's death  ;  but  in  the  other  case  the  husband  cannot  forfeit  by 
this  lease  more  than  he  can  gnuit,  which  is  but  for  liis  own  life.  2 
Ao//.  A'c/i.  344.  361.  372.    Cro.Car.T.    Cro.  AViz.  149.   4  Co.  27. 

A  /rme  ctrvrrt  is  capable  of  ])urchasing,  for  such  an  act  does  not 
make  the  propeny  of  the  husband  liable  to  any  disadvantafjc,  and  the 
husband  is  supposed  to  assent  to  this,  as  bci)i(^  trj  his  advantage,  but 
the  husband  may  disagree ;  and  that  shall  avoid  the  purchase  ;  but  if 
he  neither  agrees  nor  disagrees,  the  purchase  is  good,  for  his  con- 
duct shall  be  esteemed  a  tacit  consent,  since  it  is  to  turn  to  his  ad- 
vantage ;  but  in  this  case,  though  the  husband  should  agree  to  the 
purchase,  yet  alter  his  death  she  may  waive  it,  for  having  no  will  of 
her  own  at  the  time  of  the  purehasc,  she  is  not  incUspensably  bound 
by  the  contract ;  therefore  if  she  does  not,  when  under  her  own  ma- 
nagement and  "ill,  by  sonic  act  e.\press  her  disagreement  to  such 
purchase,  her  heirs  shall  have  the  privilege  of  departing  from  it.  Co. 
Lii.  3.  a. 

Jointress  paying  off  a  mortgage  was  decreed  lo  hold  over  till  she 
or  her  executor  be  satisfied)  and  interest  to  be  allowed  her.  Clmn. 
Cases,  271. 

The  husband  gave  a  voluntary  bond  after  marriage  to  make  a  join- 
ture of  a  certain  value  on  his  wife  ;  the  husband  accordingly  makes  a 
ioin'ure  ;  the  wife  gives  up  the  bond  ;  the  jointure  is  nicteil ;  the 
jointure  shall  be  made  good  cut  of  the  husband's  jicrsonal  estate, 
there  being  no  creditors  in  the  case ;  and  the  delivery  up  of  the  bond 
by  &  feme  cover!  could  no  ways  bind  her  interest.    Vern.  427.  /il.  402. 

A  feme  covert  agrees  to  sell  her  inherilunce,  so  as  she  might  have 
JOO/.  of  the  money  secured  to  her  ;  the  land  is  sold,  and  the  money 
put  out  in  a  trustee's  name  accordingly  ;  this  money  shall  not  be 
liable  to  tlic  huabantTs  drdfs,  nor  shall  any  /tromise  by  thf  ?t»//t-,  to  that 
purpose,  subsequent  to  the  first  original  agreement,  be  binding  in 
that  behalf.    2  Cri-.v.  6-1,  65.  ///.  58.    Trin.  1688. 

It  is  a  general  rule  that  a  feme  covert,  acting  with  respect  to  her 
separate  properly,  is  competent  to  act  in  all  respects  as  if  she  were  a 
/i  me  sole.  2  Vez.  190.  1  Jlro.  C.  R.  20.  and  see  1  Ve:.  163.  Where 
the  wife,  being  authorized  by  settlement  to  dispose  of  her  separate 
estate,  contracted  to  sell  it,  the  court  of  chancery  will  bind  her  lo  a 
specific  pcrlormance.  1  Vez.  517.  1  Bro.  C.  H.  20.  So  the  bond  of 
A  feme  coiifiv,  jointly  with  her  husband,  shall  bind  her  separAte  estate. 
!  Bro.  C.  K.  16.    2  Vez.  190. 

TX.  In  those  cases  where  the  debt  or  cause  of  action  will  survive  to 
the  Avifc,  the  husband  and  wife  are  regularly  to  join  in  action  ;  as  in 
recovering  debts  due  to  the  wife  before  marriage  j  in  actions  relating 
lo  her  freehold  or  inheritance,  or  injuries  done  to  the  person  of  the 
wife.    1  JioU.  .ibr.  347.    2  Mod.  269. 

Hut  If  a  feme  sole  hath  a  rent-charge,  and  rent  is  in  arrcar,  and  she 
marries,  and  the  baron  distrains  for  this  rem,  and  tlicrciipon  a  rescous 
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t-i  made,  this  is  a  tort  to  llic  damn  himself,  and  be  may  have  an  action 
alone.    Cro.  J!/i:.  439.    Own,  82.  S.  P.  Moor,  584.  S.  C. 

So  if  a  fcnir  sole  hatli  right  to  have  common  for  life,  and  she  takes 
husband,  and  she  is  hinelcred  in  taking  the  common,  he  may  have 
an  action  alone  without  tiis  wife,  it  being  OTiJy  ro  recover  dantages.  2 
BuUt.  14. 

But  if  baron  anAfeme  are  disseised  of  the  lands  of  the  feme,  they 
must  join  in  action  for  the  recovery  of  this  land.    I  Bntnt.  21. 

The  baron  may  have  an  action  alone  upon  \]\&ittcf.  5  Rich.  II.*/.  1.  r. 
8.  for  entering  into  the  land  of  ihc  frmc  ;  trespass  and  taking  charters 
of  the  inheritance  of  the  feme  ;  i/iiarc  hnfieeiit,  iSc.  Hut  for  personal 
torts  they  must  join,  though  the  baron  is  to  have  the  damui^es,  I 
JOativ.  709.  1  Roll.  Rr/i.  360.  The  husb-md  is  to  join  in  actions  for 
bailer)'  to  ihc  wife  ;  and  a  wife  may  not  bring  any  action  for  wrong  to 
her  witliout  her  husband.  Co.  Lit.  132.326.  An  action  for  a  battery 
on  the  wife,  brought  by  husband  and  wife,  must  be  laid  to  the  damage 
of  both.  2  Ld.  Raym.  1209.  For  an  injuiy  done  to  the  wife  alone, 
action  cannot  be  maintained  by  the  husband  alone,  without  her  ;  but 
for  assault,  and  debauching  or  lying  with  the  wife,  or  for  a  loss  and  in- 
jury done  to  the  husband,  in  depriving  him  of  tlie  conversation  and 
service  of  his  wife,  he  alone  may  bring  an  action  ;  and  these  last  ac- 
tions are  laid  for  assault,  and  detaining,  &c.  the  wife,  /icr  ijuod  consor- 
tium amisit,  is'c.    Cro.  Jac.  538.    See  Yeiv.  89. 

For  taking  any  thing  from  the  wife,  the  husband  only  is  to  bring  the 
action,  who  has  the  property  ;  for  the  wife  hath  not  the  property.  In 
fiU  ctlsca  where  the  feme  shall  not  Iiave  the  thing  recovered,  but  the  hus' 
hand  only,  he  alone  is  to  bring  the  action.  1  Roll.  Re/:.  360.  except  as 
above,  &c.  For  a  personal  duty  to  the  wife,  the  baron  only  may  bring 
the  action  ;  and  the  husband  is  entitled  to  the  fruits  of  his  wife's  la- 
bour, for  which  he  may  bring  quantum  meruit.  1  I.ill.  Abr.  237.  1 
Salk.  114.  Incase,  before  marriage,  a /cmc  enters  into  articles  con- 
cerning her  estate,  she  is  as  a  separate  person ;  and  the  husband  may 
be  plaintiff  in  equity  against  the  wife.    Free,  in  Chan.  24. 

Where  the  feme  is  administratrix,  the  suit  must  be  in  both  their 
names  ;  for,  by  the  intermarriage, the  husband  hath  authority  to  inter- 
meddle with  the  gootls  as  well  as  the  wife  ;  but,  in  the  declaration,  the 
granting  administration  to  the  feme  must  be  set  forth,  little  the  Boots 
of  Jintrics,  and  Godb.  40.  /il.  44. 

In  ACUon  for  goods  which  the  feme  hath  as  e.recutrix,  they  must  join, 
to  the  end  that  the  damages  thereby  recovered  may  accrue  to  her  as 
execuU'ix,  in  lieu  of  the  goods.    Went.  Off.  Ex.  207. 

In  an  action  upon  a  trover  before  marriage,  and  a  conversion  after^ 
the  baron  and/imf  ought  to  join  ;  for  this  action,  as  a  trespass,  disaf- 
firms the  property  ;  but  tlie  baron  alone  ought  to  bring  a  rejUevin,  de- 
tinue, Scc.for  the  allegations  admit  and  affirm  a  property  in  the  feme  a' 
the  time  of  tlie  marriage,  which,  by  consequence,  must  have  vested  in 
the  Aaron.  1  Sid.  \T2.  1  AVA.  641.  S.  C.  1  Vent.  26 i.  2  Lev.  107. 
S.  P.  and  that  he  may  join  tlic  wife  at  his  election. 

If  A.  declares  that  the  defendant,  being  indebted  to  him  and  his 
wife,  as  executrix  to  one  J.  i>.  in  consideration  that  -1.  would  forbear 
to  sue  him  for  three  months,  assumed,  &c.  and  avers  that  hu  forbore, 
and  iliat  his  wife  is  still  alive,  the  action  is  well  maintainable  by  the 
husband  alone,  for  this  is  on  a  new  contract,  to  which  tlie  wife 
is  a  stranger.  Carth.  462.  1  Sali:  117.  I'elv.  84.  Cro.  Jac.  110 
S.  P. 
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Where  a  ripht  of  aclion  doth  accrue  to  a  woman  licfore  marriagcj 
as  wherr  a  lioml  is  made  lo  her  and  forfeited,  llieri:,  if  shi-  marry,  she 
must  be  joined  with  the  husband  in  an  uciioji  of  debt  against  the  obligur. 
Oiurti,  82. 

In  all  actions  real  for  the  land  of  llic  wife,  the  husband  and  wife 
ought  to  join.  K.  I  liiiln!.  21.  So,  in  actions  personal  for  a  chuse  in 
aeihn,  due  to  the  wife  before  coverture.  1  Jitill.  347.  A  63.  Cro.  £li:. 
537.    Vide  Com.  Dtff. 

In  the  civil  law  the  husband  and  the  wife  are  considered  as  two  dis- 
tinct persons  ;  and  may  have  separate  estates,  contracts,  debts,  and  in- 
juries:  ,and  therefore,  in  our  ecclesiastical  courts,  a  \von\an  may  sue 
and  be  sued  without  her  husband.    2  JioU.  Mr.  298.    See  lit.  Aclion. 

\.  The  husband  is  by  law  answerable  for  all  actions  for  which  his 
wife  stood  attached  at  the  lime  of  the  cov(^rlurc,  and  also  for  all  torts 
and  trespasses  during  coverture,  in  which  cases  the  action  must  be 
joint  against  them  both :  for  if  she  alone  were  sued,  it  might  be  a 
means  of  making  the  husband's  propeity  liable,  withoul  giving  him  an 
opportunity  of  defending  himself.  Co.  JJit.  133.  Docl.  I'lacil.  3. 
2  Hen.  VI.'  4. 

If  goods  come  to  &feme  covert  by  iraver,  the  action  may  be  brought 
agidnst  husband  and  wife,  but  the  convci"sion  may  be  laid  only  in  the 
Imslmnd,  because  the  wife  cannot  convert  goods  lo  her  own  use  ;  and 
the  aclion  is  brought  against  both,  because  botli  were  concerned  in  the 
trespass  of  taking  them.  Sec  Co.  JJlt.  331.  I  lioll.  Mr.  6.  7. 
Ye/v.  \66.  Aoy,  79.  I /.f on.  312.  Cro.  Cor.  254.  494.  \  Roll.  .Ibr. 
348.  But  in  debt  upon  a  devastavit  against  baron  and  feme  executrix, 
it  shall  not  be  laid  ijuod  drvaslaveriinl,  for  a  Jimc  covert  cannot  waste. 
2  Lev.  143. 

An  action  on  the  case  was  brought  against  baron  and  jente  for  re- 
taining and  keeping  the  servant  of  the  plainti{f,and  judgment  accord- 
ingly.   2  Lev.  63. 

If  a  lease  for  life  or  years  be  made  to  baron  and  feme,  reserving 
rent,  an  action  of  debt  for  rent  arrear  may  be  brought  against  both ; 
for  this  is  for  the  advantage  of  the  wife.    1  KoU.  Abr.  348. 

If  an  action  be  brought  against  a  husband  and  wife,  for  the  debt  of 
the  wife  when  sole,  and  the  plaintiff  recovers  judgment,  the  ca.  sa. 
'.ihall  issue  to  lake  both  the  husband  and  wife  in  execution.  A/oor^  704. 
Hut  if  the  action  was  originally  brought  against  herself  when  sole,  and 
pending  the  suit  she  marries,  the  cu.  sa.  shall  be  awai-dcd  against  her 
only  and  not  against  ihe  husband.  Cro.  Jac.  323.  Vet  if  judgment  be 
recovered  against  a  liusl>and  and  « ifc  for  the  contract,  nay,  even  for 
the  personal  misbehaviour  (Cro.  Car.  513.)  of  the  wife  during  her 
covci-ture,  the  ca.  sa.  shall  issue  against  the  husband  only:  which  is 
(says  Mr.  J.  Jiluckslone)  one  of  the  many  great  privileges  of  JCnglish 
wives.  3  Cum.  414.  See  3  ll'ils.  124.  See  lit.  Arrest,  liuil,  Krrcu- 
tion,  Action,  &c.  But  in  an  aclion  against  husband  and  wife,  for  an 
assault  by  the  wife,  it  was  held  that  both  may  be  taken  in  execution. 
1  IVI1.1.U9.    See  y-*/"'""-"'-'* -V.  .'■'•327. 

Where  a  woman  before  marriage  becomes  bound  for  the  payment  of 
a  sum  of  money,  and  on  her  marriage  separ.itc  luoperly  is  settled  on 
her,  if  the  obligee  can  have  no  remedy  against  the  husband,  tlic  wife's 
separate  properly  is  bound.  But  the  obligee  must  fu-st  endeavour  to, 
rccpver  agiiinsi  the  husband  by  suing  him.    1  iJro.  C.  li.  17.  mnotc. 
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XI.  If  iaron  and/anc  aredivoi-ced  cauna  adultrrii,  which  is  a  divorce 
a  niciiaa  cC  lliuro,  they  continue  baron  and/<mf  ;  il  is  otherwise  in  a 
divorce  a  vinculo  muiri'iiomi,  «lucl\  dissolves  the  marriage. 

The  Jiint,  after  divorce,  shall  re-havc  i/ic  goods  v/liich  she  had  before 
viarriajsc.  Bro.  Coverture,  /il.  82.  V.  13.  /U.  63.  fier  Fitzhcrbcr;. 
Kcil\i.:  132.  b.  ///.  75. 

Bui  if  the  husband  had  given  or  sold  ihem  without  collusion  before 
the  divorce,  there  is  no  remedy;  but  if  by  collusion,  she  may  aver  the 
collusion,  and  have  detinue  for  the  whole,  whereof  the  property  may 
be  known  ;  and  as  for  the  rest,  which  consists  of  money.  Sec.  she  shall 
sue  in  the  spiritual  court.  Bro.  Deraignmenl  and  Divorce,  Jit.  1.  cites 
26  Hen.  VUI.  7.  " 

If  a  man  is  buund  to  a  feme  sole,  and  after  marries  her,  and  after  thcy 
arc  divorced,  the  obligation  is  revived.  Bro.  Coverture,  /d.  82.  Be- 
cause the  divorce  being  «  vinculo  matrimonii,  by  reason  of  some  prior, 
impediment,  as  precontract.  Sec.  makes  them  never  husband  and  wife 
ab  initio ;  but  if  the  husband  luul  made  a  feoffment  in  fee  of  the  lands 
of  his  wife,  and  then  the  divorce  had  been,  tiiat  would  have  been  u 
discontumance  as  well  as  if  the  husband  had  died,  because  there 
the  interest  of  a  third  person  had  been  concerned,  but  between  the 
parties  themselves  it  will  have  relation  to  desuoy  the  husband's  title 
to  the  goods,  and  it  proves  no  mure  than  the  common  rule,  viz.  that 
relations  will  make  a  nullity  between  the  parties  themselves,  but  nol 
amongst  strangers.    Ld.  Uaym.  521.    Ilil.  11  IVm.  UI. 

If  a  man  gives  lands  itt  tail  to  baron  and  f  me,  and  they  have  issuej 
and  after,  divorce  is  sued,  now  they  have  oidy  frank  tenement,  and  the 
issue  shall  not  inherit.    Bro.  Tail  et  Bones,  Sec.  /il.  9. 

If  the  haroit  and  f  mr,  fturchase  jointly  and  are  disseised,  and  the 
baron  rvl'uses,  antl  after  they  are  divorced,  the  feme  shall  have  the 
moiety,  tliouijh  before  the  divorce  there  were  no  moieties;  for  the  di- 
vorce converts  it  into  moieties.  Bro.  Deraignnitnt,  Jil.  IS.  cites  32 
Jlen.  VUI. 

If  baron  alien  the  wZ/f's  land,  and  then  there  is  a  divorce  catna  pra- 
con'.ractus,  or  any  other  divorce  which  dissolves  the  marriat^e  a  t/in- 
cttla  matrimonii,  tile  wife  during  the  life  of  the  baron  may  enter  by 
suit.  32 /fen.  VIII.c.  28.    Dyer,  \S./it.  61.    But 7;V/c  Ld. /<ay;n.  S2 1 . 

But  if  after  such  alienation  and  divorce  the  darou  dies,  she  is  "put  to 
her  cui  in  vita  ante  divortium  ;  and  yet  the  words  of  the  statute  are, 
that  such  alienation  shall  be  void,  but  this  shall  be  intended  to  toll  the 
cui  in  vita.  Mod.  58.  /it.  164.  J'atch.  8  £liz.  Broughton  v.  Cen- 
way. 

Divorce  cr.itsti  adulterii  of  llie  husband;  afterwards  the  wife  sues 
in  the  spiiiiual  court  for  a  legacy  ;  the  executor  pleads  the  release  of 
the  baron  ;  the  release  binds  the  wife,  for  the  vinculum  matrimonii  con- 
tinues.    Cro.  Eliz.  908.     i'ide  1  Halk.  115. 

2-ioli  held,  that  if  feme  covert,  after  divorce  a  mensd  et  thoro,  sues 
for  a  legacy,  which,  if  recovered,  comes  to  her  husband,  there  the 
husband  may  release  it,  because  there  is  no  alimony  :  and  if  he  may 
release  tlie  duly,  he  may  release  the  costs.  1  Halk.  1 15.  /</.  4.  S.  C.  and 
S.  P.  and  sec  1  yern.  261. 

,\  divorce  was  a  mensa  et  thoro,  and  then  the  husband  dies  intestate. 
The  wife,  by  bill,  prayed  assistance  as  to  dower  and  administration,  (il 
beiny  granted  to  another,)  and  distribution.  The  master  of  the  roils 
bid  her  go  to  law,  to  try  if  she  was  entitled  to  her  dower,  there  being 
no  mipediment,  and  as  to  that  thsmissed  tlie-  bill ;  and  as  to  the  admi- 
nistration, tlic  graatifig  that  is  in  the  ecclesiastical  court ;  but  the  dis- 
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li'ibuiion  more  propci  ly  belongs  to  this  court  ;  but  since  in  lliat  court 
she  is  sucii  a  wife  as  ix  not  rttnried  to  administration^  he  dismissed  the 
bill  as  to  disti'ibution  too,  und  said,  if  they  could  repeal  that  sentence, 
she  then  would  be  entitled  to  distribution.    C'li.  J'rcc.  III. 

In  case  of  a  divorci;  a  mcnai  et  ilioro  the  law  allows  alimony  to  the 
wife  J  which  is  tlv.it  allowance  which  is  made  to  a  woman  for  her  sup- 
port out  of  the  husband's  estate,  being  settled  at  the  discretion  of  the 
ecclesiastical  judge,  on  consideration  of  all  the  circumstances  Of  the  case. 
And  tlic  ecclesiastical  court  is  the  proper  court  in  which  to  sue  for 
alimony.  Hct.  69.  T:iis  is  sometimes  called  her  estovem,  for  which, 
Tf  the  husband  refuses  payment  there  is  (besides  the  ordinBi7  process 
uf  excommunication  in  the  ecclesiastical  court)  a  writ  at  common  law 
<le  i»lovcriis  liabendis,  in  order  to  recover  it.  1  Lev.  6.  It  is  generally 
proportioned  to  the  rank  and  quality  of  the  parties ;  but  in  case  of 
an  elopement  and  living  with  an  adulterer,  the  law  allows  her  no  ali- 
mony.   Coti'fl.    I  Jniit.  -35.  a.  1 2  lic/i.  30. 

A  bill  may  be  brought  in  clianeeiy  for  a  specific  performance  of  an 
agreement  by  the  husband  with  a  third  person,  for  a  separate  mainte* 
nance  of  the  wife  ;  notwiilistandijig  that  alimony  belongs  to  the  spi- 
ritual court.    Treat.  Kq.  39. 

The  court  of  chancery  has  decreed  the  wife  a  separate  mainte- 
nance out  of  a  trust  fund  on  account  of  the  cruelty  and  ill-behaviour 
of  the  husband,  though  there  was  no  evidence  of  a  divorce  or  agree.* 
mcnt  that  the  fund  iii  dispute  should  be  so  applied.  2  Vem.  752.  And 
in  another  case  the  hu.sband  having  C|uittc<l  the  kingdom.  Lord  Hard' 
•aicke  decreed  the  wife  the  interest  of  a  trust  fund  till  he  should  re- 
turn and  maintain  her  as  he  ought.  2  ^ik.  96.  Yet  in  a  sulisequcnt 
case  Loid  Hurdwieke  observes,  that  he  could  find  no  decree  to  com- 
pel a  husband  to  pi>y  a  separate  maintenance  to  his  wife,  except  upon 
an  agrecmrut  between  them,  and  even  then  unwillingly.  3  jltk.  547. 
And  this  latter  opinion  seems  most  reconcilable  with  principle  ;  for 
the  case  of  a  divorce  /iro/iter  sevitiiim  (sec  2  I'ern.  493.)  may  be  con- 
sidered as  an  implied  agreement ;  and  if  there  be  an  express  or  im- 
plied agreement,  there  seems  no  doubt  but  tliat  courts  of  equity  may, 
H-oncurrently  with  the  spiritual  court,  in  proceeding  upon  it,  decree  a 
separate  mainteniuicc.  Il'ood's  Inst.  62.  2  Tern.  386.  Gui/i  v.  Guth, 
MSS.  The  spiritual  court,  however,  would  be  the  more  proper  juris- 
diction if  it  acted  r«  run.  JJii.  Reji.  78.  2  Alk.  511.  But  if  after  an 
agreement  between  husbaiul  and  wife  to  live  separate,  they  appear 
lo  have  cohabited,  equity  will  consider  tlie  agreement  as  waived 
thereby,  Fletcher  v.  Fletcher,  Mich.  1788.  See  Fonblanque's  Treat. 
iiy.  96,  97. 

Where,  on  a  separ.ition,  lands  are  conveyed  by  the  baroti  in  trust  for 
Xhcfeme,  chancery  w  ill  not  bar  the  feme  from  suing  the  baron  in  the 
trustee's  name,  and  a  surrender  or  release  by  the  baron  shall  not  b<S 
made  use  of  against  the yime.    2  Chun.  Cas.  103. 

A  woman  living  separate  from  her  husband,  and  having  a  separate 
maintenance,  eotitracis  debts.  The  creditors,  by  a  bill  in  this  court, 
may  follow  tlje  separate  maintenance  whilst  it  continues  ;  but  when  that 
is  determined,  and  the  husband  dead,  they  cannot  by  a  bill  charge  the 
jointure  with  the  debts  ;  by  Lord  Keeper  A'orth  ;  ami  the  rather,  be- 
cause the  executor  of  the  husband,  who  may  have  paid  tlie  debt,  is  no 
party.     Vtrn.  326. 

Where  the  husband,  during  his  cohabitation  with  the  wife,  makes 
her  an  allowance  of  so  nmch  a  year  for  her  expenses,  if  she  out  of 
her  own  good  housewifery  saves  any  thing  out  of  it,  this  will  be  the 
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husband's  estate  and  he  shall  reap  the  benefit  of  his  wife's  frugality  ; 
because  when  he  agrees  to  allow  her  a  certain  sum  yearly,  the  end  of 
the  ajjrecnient  is,  that  she  may  be  provided  with  clothes  and  other 
necessaries,  and  whatsoever  is  saved  out  of  this,  redounds  to  llie  hus- 
band ;  /J'T  Loitl  Keeper  J'inch.  Frci-ni.  lic/i.  304. 

A  term  was  created  on  the  maniage  of  A.  with  B.  for  raising  200/. 
a  year  for  pin-money,  and  in  tlic  settlement  covenanted  for  |>aymclit 
of  it.    There  was  an  arrcar  of  one  yrar  at  dmtl:^  which  was, 

decreed,  because  of  the  covenant  to  be  charged  on  a  Irust-estali;, 
settled  for  payment  of  debts,  it  being  in  arrcar  for  one  year  only  ;  tucv*. 
had  it  been  in  arrear  for  several  years.    Chan.  Free.  26. 

The  plaintifl  's  relation  (to  whom  be  was  heir)  allowed  the  wife 
pin-money  ;  which  being  in  arnar,  he  gave  her  a  note  to  this  purpose  J 
I  am  indebted  to  my  wife  100/.  i;'/i/r//  brcame  due  to  her  auch  a  day  ; 
after  by  hia  rjill  he  makes  /iravisiun  out  of  hit,  Imids  f'lr  jtaymcnt  of  all 
/lis  debts,  and  ait  moneys  ivhie/i  he  owed  to  ui:y  /lerson  iif  iru«!  for  his 
wife  1  and  the  question  was,  whetlier  the  100/.  was  to  be  paid  within 
tliis  trust  ;  and  my  Lord  Keeper  decreed  not ;  for  in  point  of  Kw  it 
was  no  debt,  because  a  man  cannot  be  indebted  to  liis  wife  ;  and  it  was 
not  money  due  to  any  in  trust  for  her.  ////.  1"01.  between  Cormvall 
and  the  earl  of  Montague.  But  <iu.tre  ;  for  the  testator  looked  on  this 
as  a  debt,  and  seems  to  intend  to  provide  for  it  by  his  will.  .'/ir.  Ey. 
Ca.  66. 

Where  llie  wife  hatli  a  separate  allowance  made  before  marriage,  and 
buys  jevtets  with  the  money  arising  thereout,  they  will  not  be  assets 
liable  to  the  husband's  debts.    Chan.  free.  295. 

Where  there  is  a  provision  for  the  wife's  separate  useyor  clothes,  if 
the  husband  finds  her  elothes,  tllis  mill  bar  the  ■■.••fe'.t  claim  ;  nor  is  it 
material  whether  the  allowance  be  provided  out  of  the  estate  which 
was  originally  the  husband's,  or  out  of  what  «as  her  own  estate ; 
for  in  both  cases  her  not  having  demanded  it  for  several  years  togetlier, 
shall  be  coJi.itrutd  a  consent  from  her  that  he  should  receive  it  ;  /lev 
Lord  C.  Macclesfield.    2  P.  JVms.  82,  83. 

So  where  50/.  a  year  ivas  reserveit  for  clothes  ami  firivate  cxfienses, 
secured  by  a  term  for  years,  and  ten  years  after  the  husband 
died,  and  soon  after  tlie  wife  died  ;  the  executors  in  etjuity  demanded 
500/.  for  ten  years'  arrear  of  this  pin-money  ;  but  it  appearing  that  tlic 
husband  inaintaiited  her,  and  no  /iroof  thai  she  ever  demajtdcd  it,  the  chiini 
Mas  disallowed.    2  P.  H'ms.  341. 

B.^UONET.    See  Precedence  ;  Par  on  mi  Peine. 

B.'\R,  or  B.\RR,  Lat.  barra,  i't.  barre.']  In  a  legal  sense,  is  a  jdca 
or  peremptory  exception  of  a  defendant,  sufficient  to  destroy  the 
plaintiff's  action.  And  it  is  divided  into  bar  to  common  intendment, 
and  bar  special ;  bar  temfiorary,  and  fierfietital ;  bar  to  a  common 
intendment  is  an  ordinary  or  general  bar,  which  usually  is  a  bar  to 
the  declaration  of  the  plaintiff ;  bar  special  is  that  which  is  more  than 
orftinaiy,  and  falls  out  upon  some  special  circumstances  of  the  fact)  as 
to  the  case  in  band.    Terms  de  Ley. 

Bar  ft.m/torury  is  sucli  a  bar  that  is  good  for  the  present,  but  may  after- 
wards fail ;  and  bar  jierlietuul  is  that  which  ovcrilirows  the  action  of  t!ie 
plaintiff  for  ever.  Plo-jid.  25.  But  a  pica  in  bar,  not  i.iving  a  full 
answer  to  all  the  matter  cojctaiiied  in  the  plaimifl  's  declaration  is  not 
good.  I  Pill.  Mr.  211.  If  onebe  barred  by  a  plea  to  tiie  writ  or  to 
the  action  of  the  ivrit,  he  may  have  tlic  same  writ  again,  or  his 
right  action  ;  but  if  the  plea  in  bar  be  to  the  action  itself,  and  the 
plaintiff  is  barred  by  judgment,  Sec.  it  is  a  bar  for  ever  in  /ursonal 
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actions.  6  Rt/i.  7.  And  a  recover)-  in  debt  is  a  good  bar  to  action 
on  the  case  for  the  same  tiling  ;  also  a  recovery  on  assum/isil  in  case, 
is  a  good  bar  in  debt,  &c.  Cro.  Jac.  1 10.  4  lieji.  94. 
,  In  all  actions  jinsijnat,  as  debt,  account,  &c.  a  bar  is  perpetual,  and 
in  such  case  the  party  hath  no  remedy,  but  by  writ  of  error  or  attaint ; 
but  if  a  man  is  barred  in  a  real  action  or  judgment,  yet  be  may  have 
an  action  of  as  high  a  nature,  because  it  concerns  his  inheritaitcc ;  as 
for  instance,  if  he  is  barred  in  a  formrdoii  in  dfscrndcr,  yet  he  may 
have  a  Jhrmcihn  iu  the  rrmahider,  \Sc.  6  Ri^f  -  ■  has  been  resolved, 
that  a  bur  in  any  action  real  or  personal  by  judgment  >ipon  demurrer, 
verdict,  or  confession,  is  a  bar  to  that  action,  or  any  action  of  the  like 
nature  for  ever  ;  but,  according  to  Prmberion,  Ch.  J.  this  is  to  be  un- 
derstood, when  it  doth  appear  that  the  evidence  in  one  action  would 
maintain  the  ollu  r  ;  for  otherwise  the  court  shall  intend  that  tlic  party 
hath  mistaken  his  action.    Skin.  57,  58. 

Har  to  a  common  inmii  is  good  ;  and  if  an  executor  be  sued  for  his 
testator's  debt,  and  he  pleadetli  that  he  had  no  goods  left  in  his  hands 
at  tlic  day  the  wiit  was  taken  out  against  hiin,  this  is  a  good  bar  to  a 
common  intendment,  till  it  is  shown  that  there  arc  goods  ;  but  if  the 
plaintiff  can  show  by  way  of  replication,  that  more  goods  have  fallen 
into  his  hands  shice  that  time,  then,  except  the  defendant  allege  a 
better  bar,  he  shall  be  condemned  in  the  action.  I'toisd  26.  Kitch.  215. 
Pro.  til.  Jhtrrr. 

There  is  a  bar  material,  and  a  bar  at  large;  bar  material  maybe  also 
called  special  bar;  as  when  one,  in  stay  of  the  plaintilT's  action, 
pieadeth  some  particular  matter,  viz.  a  descent  from  him  that  was 
OH  ncr  of  the  land,  &c.  a  feoffment  made  by  the  ancestor  of  the  plaintiff, 
or  the  like  ;  a  bar  at  large  is,  when  the  defendant,  by  way  of  ex- 
ception, doth  not  traverse  the  plaintiff's  title,  by  pleading,  nor  confess, 
nor  avoid  it,  but  onlv  makes  to  himself  a  title  in  his  bar.  iCiic/i.  6S. 
5  Hi-n.  VII.  29. 

Sec  tit.  Mafrmrnfy  .icfion.  Judgment^  and  especially  Plradtn^. 

This  word  Bar  is  likewise  used  for  the  place  where  Serjeants  and 
counsellors  at  law  stand  to  plead  tlie  causes  in  court ;  and  where 
prisoners  arc  brought  to  answer  their  indictments,  S;c.  whence 
our  lawvers,  that  arc  called  to  the  bar,  are  termed  barristers.  24 
Hen.  Vlil.  r.  24. 

BARRASTIiU,  BARRISTER,  l>arra.iifrias.\  A  counsellor  learned 
in  the  law,  admitted  to  plead  at  the  Iwr,  and  there  to  take  U|x>n  him 
the  protection  and  defence  of  clients.  They  are  termed  juri.iconmlli  ; 
and  in  other  countries  called  liceniiati  in  jure  ;  and  anciently  iarriatt  rs 
at  law  w  ere  called  a/ifircutitcs  of  the  law,  (from  the  French  a/i/irtndrc 
to  learn,)  in  Lat.  aftjircn'icii  juris  nobiliorat.  J^'orti'ttc.  The  linie  be- 
fore they  ought  to  he  called  to  the  bar,  by  the  ancient  orders,  was  eight 
years,  now  reduced  to  live  ;  and  the  exercises  done  by  them,  (if  tiiey 
were  not  called  ex  graiia,)  were  twelve  grand  moots  performed 
in  the  inns  of  chuncrry,  in  the  time  of  the  grantl  readings,  and  twenty- 
four  ptttv  moots  in  the  term  times,  before  the  readers  of  the  respective 
inns;  and  a  barrister  newly  called  was  to  attenti  the  six  (or  four] 
next  long  vacations  the  exercise  of  the  house,  viz.  in  Lent  and  Summer, 
and  was  thereupon  for  those  three  (or  two)  years  styled  a  vacation 
barrister.  Also  they  arc  called  ulicr  barristers,  i.  .-.'pleaders  omler 
the  bar,  to  distinguish  them  fi-om  beiichei-s,  or  those  that  have  been 
readers,  wi.o  arc  sometimes  admitted  to  plead  williin  the  bar,  as  ilic 
liing,  queen  or  prince's  counsel  are. 
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Tvom  the  degrees  of  barristers  and  Serjeants  at  law,  (sec  tit.  Srr- 
Jeanl,)  sonic  are  usually  selecti-d  to  be  his  majesty's  counsel ;  the  two 
principal  of  whom  are  called  his  allomey  and  solicitor-general.  The 
first  king's  counsel  under  tlie  degree  of  Serjeant,  was  Sir  /'Vnnc/s  PacoJi, 
who  was  made  so  h'moris  catma-,  without  either  patent  or  fee  ;  so  that 
tlie  first  of  the  modern  order,  who  are  now  the  sworn  servants  of  the 
croHii  with  a  standing  salary,  seems  lo  have  been  Sir  Francis  A'oi'f/tf 
afterwards  Lord  Keeper  to  Charli  s  II.  These  king's  counsel  must  not 
be  employed  in  any  cause  against  the  crown  without  special  license, 
but  which  is  never  refused,  and  costs  about  91.  A  custom  now  prevails 
of  granting  letters  patent  of  precedence  to  such  barristers  as  the 
crown  thinks  proper  to  honour  witii  that  mark  of  distinction,  whereby 
they  are  entitled  to  such  rank  and  pre-audience  as  are  assigned  in  their 
respective  patents,  sometimes  next  after  the  king's  attorney-general, 
but  usually  next  after  his  majesty's  counsel  then  being.  These,  as 
well  as  tlie  queen's  attorney  and  solicitor-general,  rank  promiscuously 
with  the  king's  counsel,  and  together  with  them  sit  within  the  bar  of  the 
respective  courts ;  but  receive  no  salaries  and  are  not  sworn,  and  there- 
fore arc  at  liberty  to  be  rctaij;e(l  in  causes  against  the  crown.  And  all 
other  Serjeants  and  barristers  indiscriminately,  (except  in  the  court  of 
common  pleas,  where  Serjeants  only  are  admitted  in  term  time,)  may 
take  upon  them  the  protection  and  defence  of  any  suitors  whether 
plaintiff  or  defendant.    3  Comm.  2",  28. 

A  counsel  can  maintain  no  action  for  his  fees  j  {Davit  Pre/.  22.  1 
C.  R.  ."58.)  which  are  given  not  as  a  salaiy  or  hire,  but  as  a  mere  gra- 
tuity, which  a  barrister  cannot  demand  without  doing  wrong  to  his  re- 
putation.   Doris,  23. 

In  order  to  encourage  due  freedom  of  speech  in  the  lawful  de- 
fence of  their  clients,  and  at  the  same  time  lo  give  a  check  to  unseemly 
licentiousness,  it  hath  been  holdcn,  that  a  counsel  is  not  answerable  for 
any  matter  by  him  spoken,  relative  to  the  cause  in  hand,  and  suggested 
in  his  client's  instructions ;  although  it  should  reflect  upon  tlic  repu- 
tation of  another,  and  even  prove  absolutely  groundless ;  but  if  he 
mentions  an  untruth  of  his  own  invention,  or  even  upon  instructions, 
if  it  be  impertinent  to  llic  cause  in  hand,  he  is  then  liable  to  an  action 
from  the  party  injured.  Cro,  Jac.  90.  And  couiibcl  guilty  of  deceit 
or  collusion,  are  punishable  by  stat.  Jl'cslm.  I.  .!  F.ilrj.  I.  r.  38.  with 
imprisonment  for  a  year  and  a  day,  and  perpetual  silence  iu  the  courts  ; 
and  the  latter  punishment  is  still  sometimes  inflicted  for  gross  misde- 
meanors in  practice.    Raym.  376.    3  Comm.  29. 

Barristers  who  constantly  attend  the  ting'n  bench,  Ijfc.  arc  to  have 
the  privilege  of  being  sued  in  transitory  actions  in  the  county  of  A/iU- 
dlesrx.  But  the  court  will  not  change  the  venue  because  some  of 
the  defendants  are  barristers.  .SVra.  610.  See  tit.  Privilege.  Pleas, 
before  they  are  filed,  must  be  signed  by  a  Ijarristcr  or  Serjeant.  See 
tit.  jlbaiemenl.  Pleading.  Sec  further  til.  Caunseilor,  Mn-conformiils, 
Oaths. 

BARRATOR,  or  BARRETOR,  Lat.  tarractatm;  Fr.  barralear:] 
A  common  moverof  suits  and  quarrels,  either  in  courts,  or  elsewhere 
in  the  counli7,  that  is  himself  never  quiet,  hut  at  variance  with  one 
or  other,  iamiari/ derives  the  word  Aarn-ror  from  llic  Lat.  tuUuro,a 
vile  knave  ;  but  the  proper  derivation  is  from  tlic  I'r.  barrateur,  i.  e. 
»  deceiver,  and  this  agrees  with  the  description  of  a  cumnum  tarretor 
in  Lord  Co/rc's  Rcpoits,  w'l.  that  he  is  a  common  mover  and  main- 
tainer  of  suits  in  disturbance  of  the  peace,  and  in  taking  and  detaining 
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the  possession  of  houses  anrt  lands,  or  goods  by  fnlse  inventions,  tec. 
8  Wi/i.  S7. 

IIowtviT  it  seems  clear  that  no  tfeni-ra!  imlirimnily  charging  the  de- 
fendant with  lielnR  a  common  oppressor,  and  disturber  of  the  peace, 
and  stirrer  up  nf  strife  anionjj  nciirlihours  is  \.yml,  witliout  adding  the 
words  common  barrcTor.,  whicli  is  a  term  of  art  appropriated  by  law  to 
this  purpose.  1  MmI.  2S8.  I  Sul.  282.  Cro.  Jac.  526.  1  Ha^uk:  P. 
C.  f.  Hl.§  9. 

A  coinmiin  harrctor  is  said  to  be  the  most  daiiRerotis  oppressor  in 
the  law;  for  hi'  oppresscth  the  innocent  by  colonr  of  law,  which  was 
Uiinle  to  protect  them  from  oppression.  »  l^c/i.  o7.  No  one  can  he  a 
tarretor  in  res[)eet  ot  one  act  only;  for  every  indicimenl  for  such  crime 
must  char(;e  the  defendant  with  beini;  comrmiiiif  tiarrariaior,  and  con- 
clude contra  /:acrin,  i^c.  And  it  hath  been  ho'den,  that  a  ni;in  shall 
not  be  adjutlged  a  6arrc:or  for  bringing  aiiy  number  of  suits  in  his  own 
lisht,  thoujih  they  are  vexatious,  especially  if  there  be  any  colour  for 
them  ;  for  if  ihev  prove  false  he  shall  pay  the  defendant  costs.  1  Jioll. 
Jbr.  355.    .")  Af':'il.  98. 

A  barritUr  at  law  cntertaniing  a  person  in  his  house  and  bringing 
several  actions  in  his  name,  where  nothing  was  due,  was  found  guilty 
of  barrrtru.  3  .l/orf.  97.  An  attorney  is  in  no  danger  of  being  con- 
victed ot  barrrrrv^  in  respect  of  his  maintaining  another  in  a  gi'oundless 
action,  to  the  commencing  whereof  he  was  no  way  privy.  JtiiU.  A 
common  solicitor,  who  solicits  suits  is  a  common  barreior,  and  may 
be  indicted  thereof,  because  it  is  no  profession  in  law.  1  Vanv. 
Mr.  725. 

Tl'.e  punishment  for  this  offence  in  a  common  person,  is  by  fine  and 
imprisonment:  but  if  the  offender  (as  is  too  Irequently  the  case)  be- 
longs to  the  profession  fif  the  law,  a  barreior  who  is  thus  able  as  well  as 
willing  to  do  mischief,  o\ight  also  to  be  disabled  from  practising  for  the 
future.  See  the  stat.  12  Cro.  X.  c.  29.  under  tit.  .^rtornifs  at  I^aw.  4 
Caniia.  134.  and  see  stat.  34  Edm.  HI.  r.  I.    I  fiarA:  P.  C.c.  81. 

It  seems  to  be  the  settled  practice  not  to  suffer  the  prosecutor  to 
go  on  in  the  trial  of  an  indictment  of  ibis  kind,  without  giving  the  de- 
fendant a  note  of  the  particular  matters  which  he  intends  to  prove 
against  him  ;  for  otherwise  it  would  be  impossible  to  prepare  a  defence 
against  so  general  and  iinci  rtain  a  charge,  which  may  be  proved  by  such 
a  nndliplicity  of  different  instances.  5  -l/.i/.  18.  1  Ld.  Aij/m  490.  12 
Mori.  SI 6.    2  .41:.  340.    I  H.ml:.  P.  C.  r.  81.  §  13. 

To  this  head  may  also  be  referred  another  offence  of  eqnal  niaUg>. 
nily  and  audaciousness,  that  of  suing  another  in  tlie  name  of  a  fictitious 
plaintiff;  either  one  rot  in  being  at  all,  or  one  ivho  is  ignorant  of  the 
suit.  This  ortVnee,  if  comniincd  in  any  of  the  king's  superior  courts, 
is  li  ft,  as  a  high  ronlenipl,  to  be  punished  at  their  discretion.  But  in 
courts  of  a  lower  degree,  where  the  crime  is  etiually  pei'oicious,  but 
the  auilioriiy  of  the  judges  not  equally  extensive,  it  is  directed  by  stat. 
8  /'V/i.  r.  2.  to  be  punished  by  six  months'  imprisonment,  ;md  treble  da- 
mages to  the  party  injured.    4  Comm.  1S4. 

1JARR.\'1"RY,  see  hindrance  II.  1..  Tliis  term  Mas  applied  to  the 
obtaiMing  1-cp.eHces  at  Pont-.    Srctr/i  Diet. 

BARKEI..,  4«>;7ii(m.]  A  measure  of  wine,  ale,  oil,  &c.  Of  wine  it 
contains  the  eighth  part  of  a  tun,  the  fourth  part  of  a  pipe,  and  the 
moiety  of  a  hogshead  ;  that  is,  thirty -one  gallons  and  a  half  Stat.  1 
htrh.  HI.  c.  13.  Of  beer  it  contains  thirty-six  gallons;  and  of  ale, 
thirty-two  gallons.  Stats.  23 //<•«.  VIM.  c.  4.  12  Cur.  11.  c.  23.  The 
assise  of  herrbg  barrels  is  thirty-two  gallons  wine  measure,  containing 
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ill  every  barrel  xisiially  a  tlioiisand  full  herrings.  Stat.  13  JCIiz.  e.  II. 
Tlio  ci  l  hiiiTcl  contiiins  tliiity  gallons.    2  ffni.  VI.  c.  1 1. 

B.\RRIERS,  Fr.  barrierm  ;  jni  rfc  barres,  i.  e.  /laUtlra."]  A  nia«i!il 
exci-cise  ormen  armed  and  figluinfj  tojjctlii  r  with  short  swords,  within 
certain  bars  or  rails  which  separated  them  lioni  the  spectators  ;  it  is 
now  disnstd  here  in  hnglund.  Coivrl.  There  are  likewise  barrier 
lO',^'is,  or  places  of  defence  on  the  frontiers  of  kingdoms. 

BARRISTER.   See  BARRASTER. 

B.\RRO\\',  from  the  Sax.  boi  rg,  a  heap  of  earth.]  .\  large  hillock 
or  mount,  r-aised  or  cast  up  in  many  parts  of  Knaluml.,  which  seem  to 
have  been  a  mark  of  the  Roman  tumuli,  or  sepulchres  of  the  dead. 
The  Sax.  bcora  was  commonly  taken  for  a  grove  ol  trees  on  tlie  top  of 
a  lull.    Krntift^s  (iloan. 

To  B.MVrER,  from  the  Fr.  baraler,  or  Span,  baralar,  eimnnirnire.'] 
To  exchange  one  commodity  for  another,  or  truck  wares  for  wares. 
Stat.  1  Jticb.  III.  r.  9.  Because  probably  they  that  exchange  in  this 
manner  do  endeavour,  for  the  most  part,  one  to  overreach  and  circum- 
vent the  other.  So  baricry  the  substantive  in  stat.  1 3  AViZ.  if .  7.  of 
Bankrupts, 

BARTON  or  BERTON,  a  word  used  in  D.vwMre  for  t^ic  de- 
mesne lands  of  a  manor  ;  sometimes  the  manor  house  itself,  and  in  some 
places  for  out  houses  and  fold  yards.  In  the  stat.  2  and  3  /-</to.  VT.  r.  12. 
barton  lands  and  demesne  lands,  are  used  as  si/notii/nui.  li/outit  says 
it  always  signifies  a  farm  distinct  from  a  mansion — and  berlonaril  were 
fanners,  husbandmen  that  held  bartons  at  the  will  of  the  lord.  In  the 
west,  they  called  a  great  farm  a  hcrlou  or  barton  ;  and  a  small  farm,  a 
Hviv^.    lUottntin  v.  Barton  and  Brrton. 

BAS  CHEV'.M.IERS,  Low  or  inferior  knights  by  tenure  of  a  base 
militar)-  fee  ;  as  distinguished  from  bannerets,  the  chief  or  superior 
knights  ;  hence  wc  call  our  simple  knights,  viz.  knights  bachelors, 
has  chcxmlifrs,    Krnnrt*s  Gloss,  to  Paro'ch.  Jlntitj. 

B.\SE  COURT,  Fr.  tour  basse.']  Is  any  inferior  court,  that  is  not  of 
record,  as  the  court  baron,  Sec.  Kitch./oi.  95,  96. 

B.\SE  EST.^TE,  Fr.  bas  m/o/.]  Or  Base  Tenure.  That  rstatr 
which  base  tenants  have  in  their  lands.  And  base  tenaiits,  according 
to  I.ambaril,  are  those  who  perform  villciious  services  to  their  lords ; 
but  there  isa<lifrerence  between  a  base  estate  and  villenage  ;  for  to  hold 
in  pure  villenage  is  to  do  all  that  the  lord  will  command  him  ;  and  if 
a  copylihcldcr  have  but  a  base  estate,  he  not  liolilir.g  by  the  performance 
of  every  commandment  of  his  lord,  cannot  be  said  to  hold  in  villenage. 
Sec  Kiic/i.  41.    This  Diet.  tit.  Tenures. 

BASE  FEE,  Is  at  tenure  in  fee  at  the  will  of  the  lord,  distinguished 
finm  socage  free  tenure  ;  but  Lortl  Coke  says,  that  a  base Jee,  or  quali- 
fied fee,  is  what  may  be  defeated  by  limitation,  or  on  entry,  Stc.  Co. 
Lit.  1.  18.  Bassa  tenura,  or  base  tenure,  w  as  a  holding  by  villenage^ 
or  other  customary  ser\ice,  opposed  to  alia  tenura,  the  higher  tenure 
in  co/i(Vc  or  by  military  service,  kc.    See  tit.  Tenure,  Tail. 

B.\SE  INFEFTMENT,  Is  when  the  vassal  disposes  lands  to  be 
holden  of  himself.    Scotch  Vict. 

B.'VS  A'lLLE,  The  suburbs  or  iiiferior  town,  as  used  in  Frcrnrr. 

BASELS,  basselli,  A  kind  of  coin  aliolishcd  by  King  /fen.  II.  anno 
11J8.    Hollingsheil's  Chron.  p.  67. 

BASELARD,  or  BASILI.ARD,  in  the  stat.  12  Rich.  II.  c.  6. 
signifies  a  weapon,  which  Mr.  S/ieight,  in  his  exposition  upon 
Chaucer,  calls  fiiigionem  rel  sicam.  a  poniard.  A'nighlon,  lib.  S. 
p.  2731. 
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BASILEUS,  A  wold  nicniioncd  in  several  of  our  historians  signi- 
fyinv;  Kin);,  iinti  scrnis  peculiar  lo  tlic  kin^s  of  Jingliiiid.  Momniciin, 
lorn.  I.  p.  65.  Kgo  Kili^ar  (alius  jinglie  Imailnia  conjirmavi.  In  many 
pliic.us  of  the  Monamicon  tliis  woitl  occurs  ;  and  also  in  Ingul/i/ms, 
Mahni-sliuru^  Mat.  Paris.,  Hovcdnj^  isfc. 

BASKKT-TENURK  of  lands.    Sec  Canesiellut. 

B.VSNIiTUM,  A  bamci,  or  helmet. 

BASSINET,  A  skin  with  which  the  soldiers  covered  themselyics. 
Btount. 

BAST .\RD,  Aaj'orrfus ;  fancifully  deiivcd  from  the  Greek;  but 
more  truly  from  the  Brit.  Baniurrd^  noihua^  h^iuriu.H  ;  or  accoixlini;  to 
S/h  twttit  from  the  Gennan,  bantarr — bas  low,  and  atari  risen,  Sax. 
atcort ;  ^s  up-starl,  /lomo  novus  suddenly  risen  up.J  One  whose  futher 
and  mother  were  not  lawfully  married  to  each  other,  previous  to  his 
birth;  or  as  it  has  hecn  seemingly  more  incorrectly  phrased,  "one 
born  out  of  lawful  wedlock." 

I.  1 .  ll'/io  are  bastards,  and  of  their  inca/iacities. 

2.  Of  the  trial  of  bastardy. 

II.  I.  Of  the  ease  of  infant  bastards^  their  maintenance  and  /iro- 
leelion. 

3.  Of  the  murder  of  infant  bastards. 

I.  I.  A  bastard  by  our  Kiigtish  laws,  is  one  that  is  not  only  begotten, 
but  born  out  of  lawful  matrimony.  The  civil  and  canon  laws  do  not 
allow  a  child  to  remain  a  bastard,  if  the  parents  afterwards  intciTiiarry; 
and  heroin  they  differ  most  materially  from  our  law  ;  which  though 
not  so  strict  as  to  require  that  the  child  shall  be  begotten,  yet  makes 
it  an  indispensable  condition  to  make  it  legitimate,  that  it  shall  be  bom 
after  lawful  wedlock.    I  Comm.  45-t.    2  Inst.  96,  97. 

Blaeksione  obsei  ves,  that  the  reason  of  our  English  law  is  surely 
much  superior  to  that  of  the  i^oman, if  we  consider  the  principal  end  and 
design  of  the  marriage  contract  taken  in  a  civil  light.  He  then  recapitu- 
lates several  motives,  which  he  concludes  we  may  suppose  actuated  the 
peers  at  the  parliament  of  Merlon,  when  they  refused  to  enact  that 
children  born  before  marriage  should  be  esteemed  legitimate.  1  Comm. 
456.    And  see  I  Insi.  244.  b.  and  245.  a.  in  the  notes. 

If  a  man  marries  a  woman  grossly  big  with  child  by  another,  and 
within  three  days  after,  she  is  delivered,  the  issue  is  no  bastard.  I 
Danv.  jJbr.  729.  If  a  child  is  bom  within  a  day  after  the  marriage 
between  panics  of  fiill  age,  if  there  be  no  apparent  impossibility  tliat 
the  husband  should  be  the  father  of  it,  the  child  is  no  bastard,  but  sup- 
posed to  be  the  child  of  the  husband.    I  Holt.  ylbr.  358. 

As  all  children  hum  before  matrimony  are  bastards ;  so  are  all 
children  born  so  long  after  the  death  of  the  husband,  that  by  the  usual 
course  of  gestation  tliey  could  not  be  begotten  by  him.  But  this  being 
a  matter  of  some  uncertainty,  the  law  is  not  exact  as  to  a  few  days. 
Cro.Jae.  451.  See  I  Jnst.  123.  b.  in  notes  I  and  2.  where  the  time 
of  gestation  as  connected  w  ith  this  question  is  inquired  into  at  great 
length,  and  wiih  exquisite  nicety  and  accuracy.  On  the  whole  it 
appeal's  tliat  what  is  commonly  considered  as  the  usual  period  is  forty 
weeks,  or  280  days.  But  though  the  child  is  born  some  lime  after, 
it  only  affords  /iresuwfition,  not  proof  of  illegitimacy.  The  information 
of  the  late  celebrated  airatomist,  Ur.  Hunter,  is  also  given,  from 
which  we  learn,  1.  That  the  usual  period  is  nine  calemlar  montits  v- 
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(from  2T0  to  280  days  ])  but  tlierc  is  zfertj  commonly  a  difference  of  one, 
two,  or  three  weeks.  2.  A  cliild  may  be  born  alive  at  any  lime,  from 
three  montlis,  but  we  see  none  born  with  pow  ers  of  coming  to  manhood, 
or  of  being  reared  before  seven  calendar  months,  or  near  that  time  ; 
at  six  months  it  cannot  be.  3.  The  doctor  said  he  liad  known  a  woni<in 
bear  a  living  child  in  a  perfectly  natural  way,  fourleen  days  later  than 
nine  calendar  months  :  and  he  hrlirvrd  two  women  to  have  been  de- 
livered of  a  child  alive,  in  a  natural  way,  above  ten  calendar  months 
from  the  hour  of  conception. 

This  case  of  biith  of  children  after  the  death  of  the  husband, 
gives  occasion  to  the  writ  dc  ventre  insjiiciendo.  See  tit.  V entre  In- 
spiciendo. 

But  if  a  man  dies,  and  his  widow  soon  after  marries  again,  and  « 
child  is  born  within  such  a  time,  as  that  by  the  course  of  nature  it 
might  have  been  the  child  of  either  husband,  in  this  case  he  is  said 
to  be  mmc  than  ovdiiu-iril)'  legiiinuiie,  for  lie  may  when  he  arrives  to 
years  of  discretion,  chousi-  which  of  the  falht-rs  he  pleases.  1  InsC.  g. 
For  this  reason  by  the  ancient  Hax-on  laws,  in  imitation  of  the  civil  latv, 
a  widow  was  forbidden  to  nii.rry  for  twelve  months.  Lt.  Ktlirl.  J.  D. 
1008.  JJ.  Canut.  c.  71.  1  Comm.  456,  45".  See  1  I/ist.  8.  a.  in  note 
7.  where  it  is  said,  "  Brooke  <|Uebtions  this  doctrine,  from  which  it 
seems  as  if  he  thought  it  reasonable  that  the  circumstances  of  the  case, 
instead  of  the  choice  of  the  issue,  should  determine  who  is  the  father." 
See  Jlro.  Mr.  Baslardu,  p.  18.  Palm.  10.  See  further,  1  hst.  123. 
b.  in  note  I.  where  additional  authorities  are  cited,  to  show  that  in  this 
case  a  juiy  ought  to  decide  on  the  question,  according  to  proof  of  the 
woman's  condition. 

Children  born  during  wedlock,  may  also  in  some  circumstances  be 
bastards.  As  if  the  husband  be  out  of  the  kingdom  of  England,  (or 
as  the  law  somewhat  loosely  phrases  it,  cxrra  t/uatuor  maria,)  for 
above  nine  months,  so  that  no  access  to  his  wife  can  be  presumed,  her 
issue  during  that  period  shall  be  bastards.  1  JnsC.  244.  But  generally, 
during  the  coverture,  access  of  the  husband  shall  be  presumed,  unless 
the  contrary  can  be  shown.  Salk.  123.  3  P.  U'ms.  276.  Stra.  925. 
Which  is  such  a  negative  as  can  only  be  proved  by  showing  him  to  be 
elsewhere ;  for  the  general  rule  is  firatfumitur  pro  kguitnaiione. 
S  Kip.  98.  See  also  1  Insi.  126.  a.  in  note  2.  and  as  to  these  phrases 
infra  (or  more  classically  intra)  and  extra,  yualuor  muria,  see  some  in- 
complete notes  in  1  Jnsi.  108.  a.  note  6.  and  261.  a.  note  1.  Although 
2ifi:mc  covert  may  on  a  question  of  bastardy  give  evidence  of  the  fact 
of  criminal  conversation,  yet  she  shall  not  be  admitted  to  prove  the 
non-access  of  her  husband.    Annal.  79. 

There  are  determinations  by  which  it  appears  that  the  child  of  a 
married  woman  may  be  proved  a  bastard  by  other  circumstantial  evi- 
dence than  that  of  the  husband's  non-accesK.    4  Term  He/t.  251.  356. 

In  a  divorce  a  mtnsti  et  t/ioro,  if  the  wife  has  children,  they  are 
bastards  ;  for  the  law  will  presume  the  husband  and  wife  conformable 
to  the  sentence  of  separation,  unless  access  be  proved ;  but  in  a  vo- 
luntary separelion  by  agreement,  the  law  will  suppose  access  unless  the 
negative  be  shown;  and  the  children,  prima  facie  shall  not  be  es- 
teemed bastards.  Salk.  123.  In  case  of  divorce  in  the  spiritual  court 
o  vinculo  matrimonii,  all  the  issues  born  during  the  coverture  are 
bastards;  because  such  divorce  is  always  upon  some  cause,  that 
rendered  the  marriage  unlawful  and  null  from  the  beginning,  t 
JSitl.  235.  . 
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If  a  man  or  woman  many  a  second  wife  or  husband,  the  fiisl  being 
livin{^,  uud  have  issue  by  such  second  wile  or  luisbaiid,  the  issue  is  a 
baxiurd.  Sec  JUll.  (,cJ.  1793.  by  Cuiisl.)  397.  ///.  521.  Before  Ulc 
suiulc  2  and  3  £dw.  VI.  c.  21.  one  was  adj  udgcd  a  iattard,  quia  Jiliut 

sacfrdoTts, 

A  man  hath  issue  a  son  by  a  woman  before  marriage,  and  afterwards 
murries  t!ic  sumc  woman,  and  hath  issue  a  second  son  born  after  tlic 
marriage  ;  the  first  of  these  is  termed  in  law  a  bastard  dgiir,  and  llic 
second  a  miitirr^  or  mu/ier  fiui,-iiU  ;  by  the  connjion  law,  as  halh  been 
said,  such  bastard  cignf  is  as  incapable  of  inheriting  as  if  the  father  and 
molbcr  had  never  married ;  but  yet  there  is  one  case  in  wliich  his 
issue  was  let  into  Ihc  succession,  and  that  was  by  the  consent  of  the 
lord  and  person  legitimate  ;  as  if  upon  the  death  of  the  father  tlic 
banlard  cigiir  enters;  and  Ibc  mii/iVr  during  his  whole  life  never  distui'bs 
liim,  he  cannot  upon  the  death  of  the  banlurd  eigne  enter  upon 
liis  issue.    /Jl.  seel.  399.  Co.  Lit.  245. 

To  exclude  tiie  Jniilier  from  the  inheritance,  there  must  not  only  be 
an  unlntcj  ruptcd  possession  of  the  bastard  eigne  during  his  life,  but  a 
descent  to  his  issue.  Co.  Lit.  244.  1  Holt.  jlhr.  624.  See  2  Comm. 
C.  2.  §  5. 

No  man  can  bastardize  anoilier  after  his  death,  that  was  a  mnlier  by 
the  laws  of  holy  church,  and  who  carried  the  reputalion  of  legitimate 
duriiigjiis  life  ;  for  a  man  n)ust  be  b^istardizcd  by  tlie  rules  of  the 
civil  or  common  law  ;  by  the  rules  of  the  civil  law,  this  person  is  by 
supposition  legitimate ;  and  if  the  common  law  be  made  the  judgCi 
he  cannot  be  bastardized:  for  it  is  a  rule  of  common  law,  that  a 
personal  defect  dies  with  tiic  person,  and  cannot  after  his  death  be 
objected  to  his  successor  that  represents  him  ;  and  this  rule  of  law 
was  taken  from  the  humanity  of  the  ancients,  which  would  not  allow 
the  calumny  of  the  dead  ;  as  also  from  an  important  reason  of  con- 
venience, for  pedigrees  are  often  derived  through  several  persons, 
concerning  whom  ihcrc  J'emains  little  knowledge  or  remembrance  of 
any  thing,  but  only  of  their  being  ;  and  therefore  il  were  an  easy 
matter  to  throw  on  them  the  aspersion  of  bastardy  by  any  forged 
evidence,  which  cainiot  be  confronted  by  opposite  proof ;  and  so  il  is 
fit  to  limit  a  time  in  which  all  proofs  of  basuu-dy  are  to  be  disallowed. 
7  Co.  44.  Jenk.  KiJ).  268.  1  Brovinl.  42.  Co.  JJt.  33.  a.  til.  seel. 
399.    Co.  Lit.  245. 

In  the  c;isc  of  I'tide  v.  The  Earla  of  Bath  and  Montague,  it  was 
held  that  the  rule  tliat  a  person  shall  not  be  bastardized  after  his  death, 
is  only  good  in  the  case  of  bustard  eigne  and  mulier  Jiuisne.  1  Salli. 
120.    3  Lev.  410. 

If  there  be  an  appai-cnt  impossibility  of  procreation  on  the  part  of 
the  husband,  natural  or  accidental,  as  in  case  of  the  husband  being  only 
eight  years  old,  or  disabled  by  disease,  there  the  issue  of  the  wife 
shall  be  a  bastard.    1  Inst.  244. 

The  rights  of  a  bastard  are  very  few,  being  only  such  as  he  can 
acduiic,  for  he  can  inh'-rit  nothing,  being  looked  upon  as  the  son  of 
nobody,  and  soniclimes  called  filiiis  mdlius,  sometimes  Jilius  fiofiuli. 
J-'ortese.  de.  LI.  r.  40.  Yet  he  may  gain  a  surname  by  reputationi 
though  he  has  none  by  inheritance.    1  Inst.  3.  123.    6  Co.  65. 

\\'here  a  renuOnder  is  limiud  to  the  eldest  son  of  Jane  S.  whether 
legiiimate  or  illegiiim.vte,  and  she  hath  issue,  a  bastard  shall  take 
this  remainder,  because  he  acquires  the  denomination  of  her  issue  by 
being  born  of  her  body  j  ai.d  so  il  was  never  uncertain,  who  was  de- 
signed by  tills  remainder.    Abi/,  35. 
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If  parents  are  married  and  aficrwards  divorced,  this  gives  the  issue 
the  reputation  of  children  :  and  so  doth  a  subsequent  marriage  of  the 
parents.    6  Co.  65.    Hughes  Jihr.  363. 

If  a  man,  in  consideration  of  natural  affection  and  love,  covenants 
to  stand  seised  to  the  use  of  a  bastard,  this  is  not  good  ;  for  he  is  not 
tlo  »anguinr  fiatris  ;  but  it  is  suid  that  a  woman  may  give  lands  in 
frank  marriage  with  her  bastard,  because  he  is  of  the  blood  of  the 
mother ;  but  he  hath  no  father,  but  from  reputation  only.  Oyer,  374. 
M.  79.    6  Co.  77.    .Voy,  33. 

A  court  of  equity  will  not  supply  the  want  of  a  surrender  of  a  copy- 
hold estate,  in  favour  of  a  bastard,  as  it  will  for  a  legitimate  child. 
Prrc.  Chan.  475. 

The  incapacity  of  a  bastard  consists  principally  in  this,  that  he 
cannot  be  heir  to  any  one,  neither  can  he  have  heirs  but  of  his  own 
body  ;  for  being  as  was  before  said  nullius  fdhis,  he  is  thcrcfoi-e  of  kin 
to  nobody,  and  has  no  ancestor  from  w  honi  any  inheritable  blood  can  be 
derived,  but  though  bastards  are  not  looked  upon  as  children  to  any 
civil  purposes,  yet  the  ties  of  nature  hold  as  to  maintenance,  and  many 
other  purposes;  as  particularly  tliat  a  man  shall  not  marry  his  bastard 
sister  or  (laughter.  3  Satb.  66,  67.  Ld.  liaym.  63.  Comb.  356.  And 
see  /:os!,  11. 

A  bastard  was,  in  strictness  of  law,  incapable  of  holy  orders,  and 
though  that  were  dispensed,  yet  he  was  utterly  disqualified  from  hold- 
ing any  dignity  in  the  church.  J''or:e.ic.  c.  40.  5  Jic/i.  53.  But  this 
doctrine  seems  now  obsolete  ;  and  there  is  a  very  ancient  decision, 
that  a  felon  should  have  the  benefit  of  clergy,  tliough  he  were  a  bas- 
tard. Jlro.  Clergy,  20.  In  all  other  respects,  therefore,  except  those 
mentioned,  there  is  no  distinction  between  a  bastard  and  anotlier  man. 
T  Comm.  459. 

A  bastard  may  be  made  legitimate,  and  capable  of  inheriting  by  the 
transccndant  power  of  an  act  of  parliament,  and  not  odici'wise  ; 
Jnar.  36.  as  was  done  in  the  case  of  Jo/in  of  Gaujit's  bustard  chil- 
dren, by  a  Stat,  of  jRie/i.  11.    1  Comm.  459. 

2.  Bastardy,  in  relation  to  the  several  manners  of  its  trial,  is  dis- 
tinguished into  general  and  special  bastardy. 

Tin  the  Stat,  of  Merlon,  io  Hen.  III.  the  question,  whether  born  be." 
fore  or  after  marriage,  was  examined  before  the  ecclesiastical  judge, 
and  his  judgn\ent  was  certified  to  llie  king  or  his  justices,  and  the 
king's  court  either  abided  by  it  or  rejected  it  at  pleasure.  But  after 
the  solenm  protest  made  by  the  barons  at  Merioit,  against  the  intro- 
duction of  the  doctrine  of  the  civil  and  canon  law  in  this  respect,  H/ie- 
ciat  bastardy  has  been  always  triable  at  common  law  ;  and  general  bus- 
tardy  alone  has  been  left  to  the  judgment  of  the  ecclesiastical  ju<lge, 
who  in  this  case  agrees  with  the  tempond.  2  Insl.  99.  Keevet' 
Hial.  Eng.  Law,  So.  20\.  And  sec  1  Inst.  126.  a.  no/f  2.  and  245.  a. 
note  I. 

Genera/  bastardy,  tried  by  the  bishop,  in  its  notion  contains  two 
tilings.  1st.  It  should  not  be  a  bastard  made  legitimate  by  a  subse- 
quent marriage.  2dly.  That  it  should  be  a  point  collateral  to  the  ori- 
ginal cau.sc  of  action.    1  Roll.  jlbr.  361. 

Formerly  bastards  had  a  way  in  such  issues  to  trick  lliemselves  into 
legitimation  ;  for  they  used  to  bring  feigned  actions,  and  get  suborned 
witnesses  before  the  bisliop  to  prove  their  legitimation,  and  then  got 
the  certificate  returned  of  record  ;  and  after  that  tlicir  legitimation 
could  never  he  contested ;  for  being  returned  of  record  as  a  point 
adjudged  by  its  proper  judges,  and  remaining  among  the  mcmoriiiis 
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of  llic  coui't,  ail  persons  were  concluded  by  it ;  bill  lliis  cpcatcil  great 
inconvcnicncfs,  as  is  l.ikcn  ntilicc  ol'  in  the  pru;inible  of  si.u.  U  Hn. 
VI.  c.  11.  in  ilie  c;isc  of  several  persons  of  mrJiiy  ;  for  the  evidence 
iif  the  conlriiry  parlies  concerned  were  never  heard  al  the  trial,  and 
yet  their  interest  was  concliiiled  :  to  remedy  this  incouvenieurc  with- 
out allcrins  the  rules  of  law,  it  was  enact<  d,  that,  before  any  writ  ti> 
the  bishop,  there  should  be  a  proclamation  nrade  in  the  coui  t,  where 
the  plea  depends,  and  afier  that,  the  issue  should  be  cei  lified  into  chan- 
cery, where  prochmiatioji  should  be  made  once  in  every  month  for 
three  months,  and  then  ihc  chancellor  shotdd  .ccrtifjj  to  the  court 
where  the  plea  depends,  and  afterwards  it  shall  be  again  proclaimed 
in  the  s;ime  court,  that  all  that  are  concerned«iay  go  to  the  ordinary  to 
make  their  allcRalions ;  and  without  these  circumstances,  any  writ 
granted  to  the  ordinary,  mvX  all  proceedings  thereupon,  shall  be  utter- 
ly void.    1  R'jII.  Mr.  361. 

If  the  ordii\ary  certify  or  ti'y  bastardy  without  a  writ  from  the  king's 
tcuiixiral  courts,  it  is  void  ;  for  the  spiritual  jurisdiction  within  these 
kingdoms  is  derived  from  the  king,  and  therefore  it  most  be  exercised 
ill  the  iiianiier  the  king  hath  appointed  ;  for  it  would  be  injurious  if 
they  should  declare  le'^itimation  where  the  rights  of  inheritance 
are  so  nearly  concerned,  without  any  apparent  necessity.  I  Jiotl.  Jibr. 
S61. 

The  certificate  must  be  under  the  seal  of  the  ordinary,  and  not 
under  the  seal  of  the  commissary  only  :  for  the  command  is  to  the 
bishop  himself  to  certily,  and  therefore  the  exccutioi)  of  the  com- 
mand must  appear  to  be  by  the  bishop  in  proper  person.  1  Roll.  Mr. 
362. 

If  a  man  be  certified  bastard,  this  binds  perpetually,  though  the 
person  so  adjudged  a  bastard  is  not  parly  to  llie  action,  for  all  persons 
arc  estopjied  to  speak  against  the  memorial  of  any  judicatory  ;  because 
the  act  of  the  public  judicaloi-y  under  which  any  person  lives,  is  his 
own  act ;  and  were  he  nut  thus  bound,  there  migln  be  contradiction  in 
certificates.    1  A'c//.  ./Ac.  362. 

If  a  man  be  Ciiitilied  bastard,  that  doth  not  bind  a  stranger  till  re- 
turned of  record,  because  it  is  no  judicial  act  lill  recorded  in  the  place 
appoinlt  d  to  record  such  transactions  ;  nor  doth  it  bind  the  party  to 
the  actiou  lill  judgment  thereon,  because  if  he  avoid  the  action  he 
avoids  all  consec|U<;nces  of  the  action  ;  and  therefore  if  the  defendant 
be  ccrlified  bastard  by  the  oi'dinary,  yet  if  the  plainiill'  be  nonsuit 
they  cannot  go  on  to  trial,  and  so  the  bishop's  certificate  never  appears 
of  record,'  and  therefore  is  not  binding.    I  Roll.  .itir.  362. 

If  a  man  be  certified  iiiulicr^  no  man  is  estoppctl  to  bastardize  lilnir 
for  thoui;h  he  may  be  a  mulier  by  the  spiritual  Uiw,  yet  he  may  be  a 
bastard  by  our  law  ;  and  therefore  any  man,  notwithstanding  the  ccr- 
liiicate,  may  plead  the  issue  of  special  bastardy.    1  Roll.  jIbr.  36'2. 

K/icciul  busmn/ij  is  two  fold  :  1st.  Where  the  bastardy  is  the  gist  of 
ihe  aelion,  and  the  material  pan  of  the  issue.  2dly.  Where  those  we 
bastards  by  the  common  law  that  are  mtilicrs  by  the  spirituid  law.  i 
jVc-x  Mr.'il*.    Co.  Lit.  Hi.    I  Roll.  367.    Nob.  WT. 

If  a  man  receives  any  temporal  damage  by  being  called  a  bastard, 
and  brings  his  action  in  the  t<  ni|)oral  courts,  and  the  defendant  justi- 
fies that  the  plaimilT  is  a  bastard,  this  must  be  tried  at  common  law, 
and  not  by  w  rit  to  the  bishop  ;  for  otherwise  you  suppose  an  action 
brought  in  a  court  which  haiii  not  a  capacity  to  try  the  cause  of  ac- 
tion.   \  Sriiwiil.  \.    Jlob.\-».    UoM.W'i.  Co.£nt.29. 
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If  it  be  found  by  an  assise  taken  at  large,  that  a  man  is  a  bastaitl, 
Ihc  temporal  courts  arc  judges  of  it ;  for  the  jury  cannot  l)e  estopped 
to  speak  truth  which  may  fall  within  their  own  knowledge,  and  whiit 
they  find  becomes  the  record  of  the  temporal  courts,  and  so  within 
their  conusance.    Bro.  BoKiardt/,  97. 

11.  1.  By  Stat.  18  Jilh.c.  3.  (and  see  stat.  3  Car.  I.  r.  4.)  two  justices 
of  peace  may  make  an  order  on  the  mol/ier  or  re/iu'rilfnthcr  ot  a 
bastard  to  maintain  the  infant  by  weekly  payments  or  otherwise  :  and 
if  the  paity  disobey  such  order,  he  or  she  may  he  committed  to  gaol, 
tintil  they  give  security  to  perform  it  ;  or  to  appear  at  the  sessions. 
By  Stat.  7  Jac.  I.  c.  4.  §  7.  the  justices  may  commit  the  mother  of  a 
bastard,  likely  to  become  chargiahle,  to  the  house  of  correction  for  a 
year ;  or  for  a  second  oflence,  till  she  give  security  for  her  good  be- 
haviour. By  Stat.  and  U  Cur.  II.  c.  12.  §  19.  if  the  putative  father 
or  lewd  mother  run  away  from  the  parish,  the  overseers  may,  by 
authority  of  two  justices,  st/zc,  and  by  order  of  the  sessions,  sell  tht! 
effects  of  the  father  or  mother  to  maintain  the  child.  By  stat.  6  Geo. 
11.  c.  31.  the  mother  of  a  bastard  may,  before  or  after  it  is  born,  swear 
it  to  any  person;  and  the  putative  father  shall  then  on  application  by 
the  overseer  of  the  parish  be  apprehended  and  committed  ;  imless  he 
give  security  to  indemnify  the  parish  ;  or  to  appear  at  the  next  ses- 
sions :  but  ii"  the  woman  die  or  marry  before  delivery,  or  nii'*carry,  or 
prove  not  to  be  with  child,  the  reputed  father  shall  be  discharged. 
Any  justice  near  the  parish,  on  application  of  the  reputed  father  in 
custody,  shall  summon  the  overseer  to  show  cause  against  his  being 
discharged  ;  and  if  no  order  be  made,  in  pursuance  of  stat.  43  Eltz.c. 
2.  (for  the  maintenance  of  the  child)  within  six  weeks  after  the  wo- 
man's delivery,  he  shall  be  discharged.  By  the  said  stat.  f>  Oeo.  II.  c. 
5 1 .  §  4.  it  is  expressly  provided  that  "  it  shall  not  be  lawful  for  the  justice 
to  send  for  any  woman  before  she  shall  be  delivered,  or  for  a  montli 
after,  in  order  to  be  examined  conceniing  her  pregnancy  ;  or  to  com- 
fiel  any  woman  before  her  delivery  to  answer  any  cjuestion  relating  to 
her  pregnancy."  By  stat.  13  Geo.  III.  e.  82.  §  5.  bastards  born  in  any 
licensed  hospital  for  pregnant  women,  are  settled  in  the  parishes  to 
which  their  mothers  belong.  And  the  like  provision  is  made  by  stat. 
20  Geo.  III.  c.  36.  §  2.  as  to  bastards  horn  in  houses  of  industry. 

The  putative  father  of  a  bastard,  although  no  legal  relationship  sub- 
sists between  them,  is  so  far  considered  as  its  natund  guardian,  as  to 
be  entitled  to  the  custody  of  it,  for  Its  maintenance  and  education  ;  2 
Stra.  1162.  and  therefore  while  under  his  care  and  protection,  aitd 
not  likely  to  become  chargeable  to  the  parish,  the  parish  ofiicei's  have 
no  concern  with  it.  I  Mod.  4.".  1  fiiil.  444.  Under  the  marriage  act, 
stat.  26  Geo.  II.  c.  33.  which  retiuires  the  consent  of  the  father,  mo- 
ther or  guardian,  a  bastard  being  a  minor  cannot  be  married  without 
the  consent  of  a  guardian  named  by  the  court  of  chancery.  See  1  Term 
Reji.  K.  B.  96.  and  the  case  of  Ihmer  v.  Liddiard,  determined  in 
Doctors  Commons,  in  1799,  and  repoitcd  by  Dr.  Croke,  8vo.  paniph. 
1800,  and  this  Dici.  tit.  Marriage,  Guardian. 

As  however,  witliout  the  protection  of  its  natural  parents,  a  bastard 
is  settled  in  the  parish  in  which  it  is  born  ;  (Satk.  427.  3  Burn.  J. 
Paul's  P.  O.  81.)  [unless  such  birth  he  procured  by  fraud,  St  I.  Ca. 
66.  or  happen  under  an  oitler  of  removal  ;  1  Sess.  Ca.  33.  Salk.  131. 
474.  532.  or  in  a  state  of  vagrancy  ;  stat.  17  Geo.  l\.  c.  5.  or  in  the 
bouse  of  correction  ;  2  Bvlsf.  338.  or  under  a  certificate  ;  .V/ro.  136.J 
and  the  parish  of  coiiscnuence  becomes  charged  with  its  maintenance^ 
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then,  and  not  before,  the  amliorily  of  the  churchn-aidcns  and  over- 
seers bi-jjins;  AV/i/.  93.  and  ihty  may  act  without  an  order  froin 
the  justices.  3  Tri  m  Re/i.  C.  P.  253.  It  seems,  however,  that  nntil 
a  Imatard  iiltuin  the  ape  of  seven  years,  it  cannot  lie  separated  from 
its  motlier  j  Citlil.  6.  l)ut  may  be  removed  to  the  place  of  her  set» 
tlemenl,  while  the  age  of  nurture  continues  ;  Corih.  279.  and  must 
under  tliese  circumstances  be  maintained  by  the  parish  where  it  was 
born.    Umi;.  7. 

An  order  of  bastardy  must  be  made  by  two  justices,  2  Salk.  478.  I 
Sira.  475.  on  complaint  ;  1  Barn.  K.  U.  261.  and  the  examination  of 
the  woman  mu»t  be  taken  in  the  presence  of  botli  the  justices ;  6  Mud. 
180.  2  filuck.  A'c/i.  1027  but  it  is  not  necessary  that  the  putative  father 
should  be  present  to  hear  what  she  deposes,  Cukl.  308.  although  he 
must  be  summonul  before  an  order  of  filiation  can  be  made  ;  8  Aloti.  3, 
1  firtt.  Ca.  179.  for  he  cannot  be  compelled  to  give  security,  or  be 
committed  until  he  has  made  default ;  Ld.  liut/tn.  853.  858.  3  Satk.  66.  but 
if  an  oriler  of  filiation  is  once  made,  tlie  fact  of  bastardy  is  establish- 
ed until  the  order  is  reversed.  Cra.  Joe.  535.  The  justice  may  com- 
mit if  the  putative  father  neglect  to  pay  the  maintenance  therein  or- 
dered for  the  buppoit  of  the  child,  unless  he  give  a  bond  to  bear  the 
parish  harmless,  or  to  appear  at  the  sessions.  1  Sid.  363.  1  yent. 
41.  Ld.  Kaym.  858.  1157.  The  order  can  only  be  reversed  by  an  ap- 
peal to  the  sessions,  which  must  be  to  the  next  sessions  after  notice 
of  the  order ;  2  Salk.  480.  -182.  and  if  the  sessions  reverse  the  order 
of  the  two  justices,  yet  they  may  on  sumntons  make  another,  on  the 
same  or  on  any  other  person  ;  for  in  this  respect  they  have  an  original 
jurisdiction.  2  Jiulst.  355.  1  Sira.  475.  Doug.  633.  The  order 
however  may  before  appeal  to  the  sessions  be  removed  by  ceriiarari, 
into  A'.  B.  and  there  quashed  for  errors  on  the  face  of  it.  Cn/rf.  172. 
But  no  order  of  bastardy  made  at  sessions  can  be  quashed  in  A'.  B.  un- 
less the  putative  father  is  present  in  court :  2  Salk.  475.  for  on  its  be- 
ing quashed,  he  shall  enter  into  a  recognisance  to  abide  the  order  of 
the  sessions  below.    1  Bl.  Kcjt.  198. 

On  this  part  of  the  subject,  see  further  Bolt's  Poor  Laws,  Comt't 
edit.  1793. 

In  an  ancient  MS.  irmfi.  Jidm.  III.  it  is  said  that  he  who  gets  a 
bastard  in  the  hundred  of  Middlclon  in  Krni,  shall  forfeit  all  his  goods 
and  chattels  to  the  king. 

2.  By  Stat.  21  Jac.  1.  c.  27.  (now  repealed  by  43  Geo.  III.  c.  58.5  3.) 
it  was  enacted,  "  That  if  any  woman  be  delivered  of  any  issue  of  her 
body,  which  being  born  alive,  should  by  the  laws  of  tiiis  realm  be  3 
bastard,  and  she  endeavour  privately,  either  by  drowning,  or  secret 
burying  thereof,  or  any  other  way,  either  by  herself,  or  the  procuring 
of  others,  so  to  conceal  the  death  thereof,  as  it  may  not  come  to  light, 
whether  it  were  born  alive  or  not,  but  be  concealed  ;  in  every  such 
case  the  said  mother  so  oflencling  shall  suffer  death,  as  in  case  of 
3n\irder  ;  except  such  mother  can  make  proof  by  one  witness  at  the 
least,  that  the  child,  whose  death  was  by  her  so  intended  to  be  con- 
cealed, was  bom  dead." 

Under  this  act  it  was  determined  that  where  a  woman  appeared  to 
have  endeavoured  to  conceal  the  death  of  such  child  within  the  sta- 
tute, there  was  no  need  of  any  proof  that  the  child  was  boru  alive*  or 
llu.t  there  were  any  signs  of  hurt  upon  the  body,  but  it  should  be  un- 
deniably taken  Ih.ii  the  child  was  bom  alive,  and  murdered  by  the 
mother.    2  //aw*.  P.  C.  uli.  su/i. 
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But  it  was  adjudged,  that  where  a  woman  lay  in  a  chamber  by  her- 
self, and  went  to  bed  without  pain,  and  waked  in  the  night,  and  knock- 
ed for  help  hut  could  gel  none,  and  was  delivered  of  a  child,  and  put 
it  in  a  trunk,  and  di<l  not  discover  it  till  the  following  night,  yet  sho 
was  not  within  the  statute,  because  she  knocked  for  help.  3  Haiiik. 
r.  C.  ud.  su/i. 

Also,  it  was  agreed,  that  if  a  woman  confess  herself  with  child  be- 
forehand, and  afterwards  be  surprised  and  delivered,  no  body  being 
with  her,  she  is  not  within  the  statute,  because  tlicre  was  no  intent  of 
concealment,  and  therefore  in  such  cases  it  must  appear  by  signs  of 
h\>rt  upon  tlie  body,  or  some  other  way,  that  the  cliild  was  born  alive. 
2  Haivk.  P.  C.  u6.  nufl. 

Also  it  was  determined  that  if  a  woman  were  with  child,  an<l  any 
gave  her  a  potion  to  destroy  the  child  within  her,  and  she  took  it, 
and  it  worked  so  strongly  that  it  killed  the  woman,  this  was  murder. 
1  I/al.  H.  P.  C.  429,  430. 

Before  the  act  43  Geo.  III.  c.  58.  it  was  held  that  if  a  woman  quick  or 
great  with  child  took,  or  any  other  gave  her  any  portion  to  cause  an 
abortion,  or  struck  her,  whereby  the  child  within  her  was  killed  ;  it 
was  not  murder  nor  manslaughter  by  the  law  of  Jinglutid,  because  the 
child  is  not  yet  in  rerumnaiurd,  nor  can  it  legally  be  known  whether 
it  were  killed  or  not  :  and  so  if  such  child  weie  born  alive,  and  after 
died  of  the  stroke  given  to  the  mother.    1  Hul.  H.  P.  C.  433. 

By  43  Gn.  III.  c.  48.  it  was  enacted,  (§  I.)  that  any  person  who  shall 
wilfully,  maliciously  and  unlawfully  administer  any  deadly  poison,  or 
other  noxious  and  destructive  substance  or  thing,  with  intent  thereby  to 
cause  and  procure  the  miscarriage  of  any  woman  quick  with  child, 
shall  be  guilty  of  felony,  witliout  clergy.  And  (§  2.)  that  any  per- 
son who  shall  wilfully  and  maliciously  administer  to  any  woman  any 
medicine,  drug  or  thing,  or  employ  any  instrument  or  means  what- 
ever witli  intent  to  procure  the  miscarriage  of  any  woman  not  being, 
or  not  being  proved  to  be  quick  with  child,  shall  be  guilty  of  felony, 
and  may  be  fined,  imprisoned,  pilloried,  and  whipped  or  transported 
for  14  years.  It  is  also  provided,  (§  3.)  that  the  trials  of  women 
charged  with  the  murder  of  their  bastard  children  shall  proceed  and 
be  governed  by  the  like  rules  of  evidence  and  presumptioji  as  in 
other  cases  of  murder,  and  also,  (§  4.)  that  if  the  jury  acquit  the 
woman  of  the  murder,  they  may  find  that  by  seciet  burying  or 
otherwise  she  endeavoured  to  conceal  the  birth  of  the  child:  in  which 
case  she  may  be  imprisoned  for  two  years.  This  act  extends  to  Ire~ 
land. 

If  a  man  procure  a  woman  with  child  to  destroy  her  ijifant  when 
born,  and  the  child  is  born,  and  the  won>an  in  pursuance  of  that  pix)- 
curement  kill  the  infant  ;  this  is  murder  in  the  mother,  and  the  pro- 
curer is  accessaiy.    1  Hal.  H.  P.  C.  433. 

B.\STAR1)Y,  iasiardia.^  The  defect  of  birth,  objected  to  one  boru 
out  of  wedlock.    Jiracl.  lib.  5.  c.  19.    See  Bailardy. 

BASTARD  EIGNE.  See  Bastard. 

B.\STON,  /'V.J  A  staff,  or  club.  In  the  statutes  it  signifies  one  of 
the  wardens  of  the  Jlcrt's  servants  or  officers  who  attend  the  king's 
courts  with  a  red  staff  for  taking  such  into  custody  who  were  com- 
mitted by  the  court.  Stat,  I  Rich.  II.  c.  12.  5  Etiz.  c.  23.  See  Ti/t- 
ttaff. 

BASUS,  fter  basum  tolnetum  ea/iere,  To  take  toll  by  strike,  and 
not  by  heap  j  fier  iaaiim,  being  opposed  to  i7^  cumulo  vet  canlello.  Sec 
Conmelud.   JiomUt  de  farendon,  MS.  f.  43, 
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BAT  ABLE  GROUND.  Land  that  lay  between  England  and  Scot, 
hnd,  herctotoiT  in  f|iic5iioii,  when  tlity  were  distinct  kingdoms,  to 
Avhich  it  beloiisjcd  ;  litigious  or  debatable  ground,  i.  e.  land  about  which 
there  is  debate  ;  and  I>y  tliat  name  Sktnr  calls  gromid  that  is  in  con- 
troversy.   Camh.  Jirifatriy  tit.  Cumberland. 

BATTLLL/V,  A  bnal. 

BATI  l:  Lat.  lialhon,  called  by  the  Britons  Badisa,  has  been  termed 
tlic  city  nl  sick  men,  Sax.  .Icemannrs  Custer.']  It  is  a  place  of  resort 
in  Somtrminhire  fanitius  for  its  medicinal  waters.  The  chairmen  arc 
there  to  be  licensed  by  the  mayor  and  aldermen,  by  slat.  7  Geo.  \.  c. 
19.  .'Vnd  a  public  lios/iHal  or  infirmary  for  poor  is  established  in  the 
city  of  Baili,  the  governors  whereof  have  power  to  hold  all  charitable 
gilts,  Sec.  and  appoint  physicians,  surgeons  and  other  officers  :  any 
pei-sons  not  able  to  have  the  benefit  of  the  Batb  waters,  may  be  ad- 
mitted into  tliis  hospital,  their  case  being  attested  by  some  physician, 
and  the  poverty  of  the  patients  certified  by  the  minister  and  church- 
wardens of  the  place  where  they  live.  Sec.  Every  person  so  admitted 
shall  have  the  use  of  the  old  hot  bat/i,  and  be  entertained  and  re- 
lieved in  the  hospital ;  and  when  cured  or  discharged,  such  persons 
shall  be  supplied  with  3/.  each,  to  defray  the  expense  of  removing 
them  back  to  their  parishes.  Sec.    Stat.  12  Geo.  II.  c.  31. 

BATlTORL\,  A  fulling-mill.    Moyiasticon,  loin.  2.  /(.  32. 

BATTEL,  I'r.  liaiiaile.]  .\  trial  by  combat,  anciently  allowed  of  in 
our  laws,  (among  other  cases,)  where  the  defendant  in  appeal  of  mtir- 
der  or  felony  might  fight  with  the  appellant,  and  make  proof  thereby 
whether  he  be  culpable  or  iimoccnt  of  the  crime.  When  an  appellee 
of  felony  wages  battel,  he  pleads  that  he  is  not  guilty,  and  that  he  is 
ready  to  defend  the  same  by  his  body,  and  then  flings  down  his  glove ; 
and  if  the  appellant  « ill  join  battel  he  replies,  that  he  is  ready  to  make 
good  his  appeal  by  his  body  upon  the  body  of  the  appellee,  and  lakes 
up  the  glove  ;  and  then  tlie  appellee  lays  his  right  hand  on  the  book, 
and  with  his  left  hand  takes  the  appellant  by  the  right,  and  swears 
thus  :  Hear  tAis  thou  w/io  callest  thyself  John  btj  the  natne  of  ba/itism, 
that  I  ivlto  call  myself  Thomas  by  tite  name  of  ba/ttism,  did  not  felo- 
niously murder  thy  father  W.  by  name,  on  the  day  and  year  of,  &c.  at  B. 
as  you  surmLie,  nor  am  any  tvay  .guilty  of  the  said  felony  ;  so  helfi  me 
God.  And  then  he  shall  kiss  the  book  and  say,  jind  this  I  will  de- 
fend against  ihee  by  my  body,  as  this  court  shall  award.  Then  the  ap- 
pellant lays  his  right  hand  on  the  book,  and  with  his  left  hand  takes 
the  appellee  by  the  right,  and  swears  to  this  effect  :  Uear  this,  thou 
who  callest  thyself  Thomas  by  the  name  of  ba/itism,  that  thou  didst 
feloniously  on  the  day,  and  in  the  year,  £cc.  at  B.  murder  my  father^ 
W.by  name  ;  so  hrl/i  me  God.  AntI  then  he  shall  kiss  the  book  and 
say,  -^n</  this  I  will  prove  against  thee  by  my  body,  as  this  court  shall 
award.  This  being  done,  the  court  shall  appoint  a  day  and  place  for 
the  battel ;  and  in  the  mean  while  the  appellee  shall  be  kept  in  custo- 
dy of  the  marshal,  and  the  appellant  shall  find  sureties  to  be  ready  to 
fight  at  the  time  and  place,  unless  he  be  an  approver,  in  which  case 
he  shall  also  be  kept  by  the  marshal :  and  the  night  before  the  day  of 
battel,  both  parlies  shall  be  arraigned  by  the  marshal,  and  shall  be 
brought  into  the  field  before  the  justices  of  the  court  where  the  ap- 
peal IS  (Spending,  at  the  rising  of  the  sun,  bare-headed  and  bare-leg- 
ged from  the  knee  downwards,  and  bare  in  the  arms  to  the  elbows, 
armed  only  with  bastons  an  ell  long,  and  four-coniered  targets  :  and 
before  they  engage,  they  shall  botli  make  oath,  Tlial  they  have  neither 
cat  nor  drank,  nor  done  any  thing  else  by  which  the  law  of  God  moy 
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£c  tU/trcasrd,  and  ilir  lam  of  the  devil  exalted :  and  then,  aftei-  procla- 
ina'ion  lor  silence  undei'  |);iin  of  imprisonment,  ihcy  shall  begin  the 
combat,  wherein  if  the  appellee  be  so  far  vanquished  that  he  cannot 
or  will  not  fight  any  longer,  he  may  be  adjudged  to  he  hanged  imme- 
diately, but  if  he  ran  maintain  the  fight  till  the  stars  apjjear,  he  shall 
have  judgment  lo  be  quit  of  the  appeal  :  and  if  the  appellant  becomes 
u  crying  coward,  tlic  appellee  shall  recover  his  damages,  and  may 
plead  his  acquittal  in  bar  of  a  subsequent  indictment  or  appeal ;  and 
the  appellant  shall  for  his  perjury  lose  his  liberum  iegrm.  If  an  ap- 
pellant becomes  blind  by  the  act  of  God  after  he  has  waged  battel ; 
the  court  will  discharge  him  of  the  battel ;  in  such  case  it  is  said  that 
Lite  appellee  shall  go  free. 

This  trial  by  battel  is  at  the  defendant's  choice  ;  but  if  the  pluin- 
tlR"  be  under  an  apparent  disability  of  fighting,  as  under  age,  maimed, 
&c.  he  may  counterplead  the  wager  of  battel,  and  compel  the  defend- 
ant to  put  himself  upon  his  country,  no  champions  being  allowed  in 
criminal  appeals;  also  any  plaintilT  may  counterplead  a  wager  of  bat- 
tel, by  alleging  such  matters  against  the  defendant,  as  induce  a  vio- 
lent presumption  of  guilt ;  as  in  appeal  of  death,  that  he  was  fouitd 
lying  upon  the  deceased  with  a  bloody  knife  in  his  hand,  £cc.  for  here 
the  law  will  not  oblige  the  plaintiff  to  make  gooti  liis  accusation  in  so 
oxtraordinaiy  a  manner,  when  in  all  appearance  he  may  prove  it  in  the 
ordinary  way.  It  is  a  good  counterplea  of  battel  that  the  defendant 
hath  been  indicted  for  the  same  fiicl  ;  when  if  appeal  be  brought,  the 
defendant  shall  not  wage  battel.  And  if  a  peer  of  the  realm  bring  an 
appeal,  the  defen<lant  shall  not  be  admitted  to  wage  battel,  by  reason 
of  Uie  dignity  of  the  appellant. 

The  citizens  of  London  are  privileged  hy  charter,  that  in  appeals 
by  any  of  them,  there  shall  be  no  wager  of  battel  ;  and  by  stal.  6  Rich. 
II.  c  6.  defendant  shall  not  be  received  to  wage  battel  in  an  appeal  of 
rape.  2  Hanak.  P.  C.  c.  45.  This  trial  by  battel  is  before  the  consta- 
ble and  marshal ;  but  is  now  disused.  See  Glanv.  lib.  14.  Bract, 
lib.  3.    liriiton,  c.  22.    Smith,  dc  Reft,  ylnffl.  lib.  2.    Co.  Lit.  294.  8tc. 

For  the  manner  of  waging  battel  in  an  appeal  of  treason,  Hawkins 
cites  Ruahw.  Col.  part  2.  vol.  1.  112 — 128.  and  3  Comm.  338.  cites 
vol.  2. 

This  species  of  trial  by  wager  of  battel,  (says  Blackslone,)  was  in- 
troduced into  Jingland,  among  other  .Airman  customs,  bv  lyniian  the 
Conqueror  ;  but  was  only  used  in  tiiree  cases,  one  militaiy,  one  crimi- 
nal, and  the  third  civil.  The  first  in  the  court  martial,  or  court  of 
chivalry  and  honour  ;  (Co.  Lit.  261.)  the  second  in  appeals  of  felony  ; 
[of  which  above  ;]  and  the  third,  upon  issue  joined  in  a  writ  of  right, 
the  last  and  most  solemn  decision  of  real  property.  I'or  in  writs  of 
light  jus  jirojirietatis,  which  is  fre(|uently  a  matter  of  difliculty,  is 
in  question  ;  but  other  real  actions  being  merely  questions  of  the  jut 
/lossessioma,  which  are  usually  more  plain  and  obvious,  our  ancestors 
did  not  in  them  appeal  to  the  decision  of  providence.  Another  [and 
as  it  seems  the  juster]  pretext  for  allowing  it  upon  these  final  writs  of 
right,  was  for  the  sake  of  such  claimants  as  might  have  the  true 
right,  but  yet  by  the  death  of  witnesses  or  other  defect  of  evidence 
be  unable  to  prove  it  to  a  jury.  ' 

Although  the  writ  of  right  itself,  and  of  course  this  trial  thereof,  is 
at  present  much  disused,  yet  it  is  law  at  this  day  ;  and  on  that  account 
as  matter  of  curiosity  the  forms  of  proceeding'  therein  arc  collected 
and  preserved  in  3  Comm.  338.  8cc.  and  the  appendix  thereto  :  and  arc 
similar  to  thgsc  aboy^  recited  in  criminal  cases. 
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The  last  trial  by  battel  tbot  was  waged  in  the  coui  t  of  common  pleas 
at  H'ctilminilrr,  [llioii);b  ihcrt:  was  aflerwaids  one  ill  the  court  of 
chivalry  in  1631,  6  Car.  I.  between  Donald  Lord  Jinj,  appellant,  and 
David  Kanmcih  Esquire,  defendant,  which  was  coniproinised ;  see 
Orig.  Jiirid.  65.  19  Kaijm.  322.  anil  another  in  the  county  palatine  of 
Durham,  in  I6.'!8.  Cro.  C'nr.  512.]  was  in  13  AVir.  A.  D.  1571.  as 
reported  by  l>ytr,  and  held  in  TulhiU-JiMK,  Westminster.  Sec  Z>yrr, 
301.  and  S/iclm.  in  v.  Cam/iua  ;  the  latter  of  whom  was  present  at  the 
ceremony. 

In  this  trial  by  battel,  on  a  writ  of  right,  the  battel  is  waged  by 
champions,  and  not  by  the  parties  themselves  ;  because  in  civil  ac- 
tions, if  any  parly  to  the  suit  dies,  the  suit  must  abate  and  be  at  an 
end  for  the  present :  and  therefore  no  judgment  could  be  given  for 
lands  in  question,  if  either  of  the  parties  were  slain  ;  and  also  that  no 
person  might  claim  an  exemption  from  this  trial,  as  was  allowed  in 
criminal  cases.    Co.  Lit.  294. 

This  form  of  trial  by  battel,  the  tenant  or  defendant  in  a  writ  of 
right,  has  it  in  his  election  at  this  day  to  demand.  3  Comm.  341.  And 
it  was  the  only  decision  of  such  wiit  of  right  from  the  conquest,  till 
Hen.  II.  by  consent  of  parliament  introduced  the  grand a.tsise  ;  a  par- 
ticular species  of  trial  by  jury,  in  concurrence  therewith,  giving  the 
tenant  his  choice  of  either  the  one  or  the  other.  See  Glanv.  liO.  2.  c.  T. 
See  this  Did.  tit.  C/iam/iion. 

B.\TELLUS,  See  Batus. 

B.\'rTERY,  See  tit.  ^.i.iault. 

B.\TUS,  Lot.  from  the  Sax.  A<ir.]  .\  boat,  and  ioitcllus,  a  little 
boat.  Chart.  Jidiv.  I.  20  Ju/ii  18  regni.  Hence  wc  have  an  old  word 
fiuZ-ywain,  for  such  as  we  now  call  boatsityain  of  a  ship. 

B.VUBELL.A,  baubles.  A  word  mentioned  in  Noreden,  in  Pic/i.  I. 
and  signifies  jewels  or  precious  stones. 

BAUDEKIN,  baldicum  and  baldekinum.~\  Cloth  of  l>audel:in,  or  gold; 
it  is  said  to  be  the  richest  cloth,  now  called  brocade,  made  with 
gold  and  silk,  or  tissue,  upon  which  figures  in  silk,  &c.  were  em- 
broidered. 

BAWDY-HOUSE,  Lv/ianar,  fornia:.}  A  house  of  ill  fame,  kept  for 
the  resort  and  commerce  of  lewd  people  of  both  sexes.  The  keeping 
of  a  btnvdii-house  comes  under  the  cognisance  of  the  temporal  law  as 
a  common  nuisance,  not  only  in  respect  of  its  endangering  the  public 
peace  by  drawing  together  dissolute  and  debauched  persons,  and  pro- 
moting qu.irrels,  but  also  in  respect  of  its  tendency  to  corrupt  the 
manners  of  the  people,  by  an  open  profession  of  lewdness.  3  Inst. 
205.  1  Maivk.  P.  C.  c.  74.  Those  who  keep  barjdy-houses  are  pu- 
nishable with  fine  and  imprisonment ;  and  all  such  infamous  punish- 
ment, as  pillory,  &c.  as  the  court  in  discretion  shall  inflict :  and  a 
lodger  who  keeps  only  a  single  room  for  the  use  of  bawdnj,  is  indicta- 
ble for  keeping  a  ban'd\/-housc.  1  Salk.  382.  Persons  resorting  to  a 
baivdij-hoi.se  are  punishable,  and  they  may  be  bound  to  their  good  be- 
haviour, &C.  But  if  one  be  indicted  for  keeping  or  frequenting  a 
baivdy-housr,  it  must  be  expressly  alleged  to  be  such  a  house,  and  that 
the  parly  knew  it ;  and  not  by  suspicion  only.  Po/ih.  208.  .\  man 
may  be  indicted  for  keeping  bad  women  in  his  own  house.  1  Hu'.ok. 
P.  C.  c.  61.  §  2.  A  constable  upon  information  that  a  man  and  woman 
arc  gone  to  a  lewd  house,  or  about  to  conmiit  fornication  or  adultery, 
may,  if  he  finds  them  together,  carry  them  before  a  justice  of  peace 
without  any  warrtint,  and  the  justice  may  bind  them  over  to  the  ses- 
sions.   t>nll.  314. 
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Constables  in  these  cases  may  cjH  others  to  their  assistance,  ciitf  r 
baAvdy-houscs,  and  arrest  the  oirciiilers  for  a  breach  of  the  [icjcl-  :  in 
London  they  may  cany  them  to  prison  ;  and  by  the  custom  of  the 
city,  whores  and  bawds  may  be  carted.    3  Jmt.  206. 

As  to  a  married  woman's  being  indicted  for  keeping  a  house  of  ill 
fame.    See  tit.  t^aron  and  Frnm  V\\, 

But  it  is  said,  a  woman  cannot  be  indicted  for  being  a  bawd  gene- 
rally ;  fur  that  the  bare  solicitation  of  chastity  is  not  indictable.  1 
Hatek.  P.  C.  c.  74.  $  1.    1  Halt.  3S3. 

It  was  always  held  infomous  to  keep  a  bawdy  house  ;  yet  some  ot 
our  historians  mention  bawdy-houses,  brdihel-liousis,  or  stews  public- 
ly allowed  here  in  former  limes,  till  the  rcij^n  of  lYni.  \'lll.  by  whom 
they  were  suppressed  about  .1.  1).  1S46;  aiid  writers  assign  the  num- 
ber to  be  eighteen  thus  allowed  on  the  bank-side  in  Sauihwark.  Sec 
£rothei-/ioUKtif. 

By  slat.  25  Geo.  II.  r.  36.  made  perpetual  by  stat.  28  Geo.  II.  e.  19. 
if  two  inhabitants,  paying  scot  and  lot,  shall  give  notice  to  a  constuUe 
of  any  person  keeping  a  tiawJy-house.  the  coiisluble  shall  go  with  tliem 
before  a  justice  of  peace,  and  shall  (upon  such  inhabitants  making 
oath,  that  they  belie\e  the  contents  of  such  notice  to  be  true,  and  en- 
tering into  a  recognisance  of  20/.  each,  to  give  material  evidence  of 
the  offence)  enter  into  a  recognisance  of  30/.  to  prosecute  with  ellect 
such  person  for  such  ofiTmce  at  the  next  sessions  ;  the  constable  shall 
be  paid  his  reasonable  expenses  by  the  overseers  of  the  poor,  to  be 
asccrtuined  by  two  justices  ;  and  if  the  ofleiulcr  be  convicted,  the 
overseers  shall  pay  to  the  two  inhabitants  10/.  each.  On  the  consta- 
ble's entering  into  such  ncognisance  as  aforesaid,  the  ju.stice  shall 
bind  over  ilic  person  accused  tn  the  next  sessions,  and  if  he  shall 
think  proper,  demand  security  for  such  person's  good  behaviour  in 
ihc  mean  time.  A  constable  neglecting  his  diuy  forfeits  20/.  Any 
person  appearing  as  mailer  or  mistress,  or  as  having  the  care  or 
management  of  any  bawdy-house,  shall  be  decmeil  the  keeper  thereof, 
and  liable  to  be  punished  as  such.  The  same  act  also  directs  the 
licensing  by  magistrates  of  all  public  places  within  20  miles  of  tho 
metropolis. 

BAy,  or  flrn.  Is  a  pond-head  made  up  of  a  great  height,  to  keep  in 
water  for  the  supply  of  a  mill.  Sec.  so  that  the  wheel  of  the  mill  may 
be  driven  by  the  water  coming  tlience,  through  a  p.issage  or  Hood- 
gate.  Stat.  27  £/iz.  c.  19.  .V  harbour  where  ships  ride  at  sea,  near 
some  port,  is  also  called  a  iay. 

BE.\CON,  from  the  Sax.  bcacn,  xi^mim,  whence  the  Jinglinh, 
beckon,  to  nod  or  to  make  a  sign.]  A  signal  well  known  ;  being  a  fire 
maintained  on  some  eminence  near  the  coasts  of  the  sea.  4  /««/.  148. 
Hence  beaconage  {bcaconagium)  money  paid  towards  the  maintenance 
of  beacons.  See  stat.  i  Hen.  IV.  c.  3.  as  to  keeping  watch  on  Ihe  sea 
coasl. 

Barrington  in  his  obsen'ations  on  this  statute,  introduces  the  copy 
of  an  order  of  ancient  date  cited  by  Prynne,  in  his  remarks  on  Cakr'c 
♦  Inai.  show  ing  the  stations  fixed  on  for  beacons  in  Kent  and  Jiksej; 
viz.  at  the  /s/.-  of  Shr/iry  in  Kmt  ;  at  Shorebury  in  Emcx  ;  at  Hoo  in 
Kent  ;  at  Tolbing  in  Eaiex  ;  at  Cleve  in  Kent  ;  at  Tilbury  in  Eskcx  ; 
at  Gravcaend  in  Kent,  and  at  t'amedon  in  Essex.  See  Barr.  5  edit. 
li.  369. 

The  erection  of  beacons,  light-houses  and  sea-marks,  is  a  branch  of 
the  royal  prerogative  ;  w  hereof  the  first  was  anciently  used  in  ordei 
Vol.  I.  q  q  ' 
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to  alarm  the  country,  in  cusc  of  the  approach  ol  an  enemy  ;  and  all 
of  them  arc  sii^M.illy  useful  in  guiding  and  preserving  vessels  at  sea 
by  ni(;ht  as  well  as  by  day.  I'or  this  purpose  the  kin^  liath  the  ex- 
clusive power,  by  commission  under  his  great  seal,  (3  In.<{.  204.  4 
Inst.  148.)  to  cause  lliem  to  be  erected  in  fit  and  convenient  places, 
(4  Inai.  116.)  as  well  upon  the  lands  of  the  subject  as  upon  the  de- 
mesne ol  llic  crown  ;  which  power  is  usually  vested  by  letters  patent 
in  the  odicc  of  the  Lord  High  Admiral,  (AW.  158.  4  Inst.  149.)ortlie 
anmirally  board.  And  by  stat.  8  Jiliz.  c.  13.  the  corporation  of  the 
Trinity  House  are  tm]>owere<I  to  set  up  any  beacons  or  sea-marks 
wherever  they  shall  think  them  necessary  ;  and  if  the  owner  of  the 
land  or  any  other  person  shall  destroy  them,  or  shall  take  down  any 
steeple,  tree,  or  other  known  sea-mark,  he  shall  forfeit  lOOA  or  in  case 
ol  inability  to  pay  it,  shall  be  ipso  facto  outlaw  ed.  1  Comm.  265.  See 
the  stats.  4  Ann.  c.  20.  and  8  Ann.  c.  17.  for  building  the  Eddystone 
lighi -house  near  Plijnwulh,  and  raising  the  duties  payable  by  ships  for 
its  support ;  and  stat.  S  Gro.  II.  c.  36.  as  to  the  light-house  on  the  rock 
Skcrrirs  near  Uohjluad  in  the  county  of  .ingUsca. 

BEAD,  or  dedi;  Sax.  irad,  oraHo.]  A  prayer;  so  that  to  say  over 
l>e(id.\,  is  to  say  over  one's  prayers.  They  were  most  in  use  before 
prnitirjg,  when  poor  persons  could  not  go  to  the  charge  of  a  manu- 
script book  :  though  they  are  stiil  used  in  many  parts  of  the  world, 
"ivhere  the  Tioniun  Ca:lio{ic  rclii^ioii  prevails.  They  are  not  allowed  to 
be  brought  into  Kt.i^hnd^  oi-  any  superstitious  things,  to  be  used  here, 
under  the  penalty  of  a  /^ntinunit-r.^  by  slat.  13.  K!:z.  c.  2. 

IIEAM,  That  part  of  the  head  of  a  stag  where  the  horns  groWi 
from  the  Sax.  biam,  i.  r.  arbor ;  because  they  grow  out  of  the  head  as 
branches  out  of  a  tree.  Bram  is  likewise  used  for  a  common  balance 
pf  weights  in  cities  and  towns. 

BEAMS  and  BALANCE,  for  weighing  goods  and  merchandise  in 
the  city  of  London.    See  tit.  IVrights  and  Measures. 

15EARERS,  Such  as  bear  down  or  oppress  others,  and  is  said  to  be 
ail  one  with  mair.iainors.  Justices  of  assise  shall  inquire  of,  hear,  and 
determine  maintainors,  icarers,  aud  conspirators,  &c.  stal.  4  £dw.  111. 
€,  II. 

BEASTS  of  chane,  fere  camticslrcs^  Arc  Gvc,  ti'i.  the  buck,  doe, 
fox,  marten  and  roe.  Mann,  ftart  1. /((i^-r  342.  JBeasIs  of  I  he  forest, 
{ferx  silvestrcs,)  otherwise  called  ieasts  of  venaiy  are  the  hart,  hind, 
boar  and  w  olf,  fit'd.  /tart  2.  r .  4.  Beasts  m&fowls  of  the  toarren,  are 
the  hare,  coney,  pheasant,  and  partridge.  Ibid.  Reg.  Orig.  95,  96.  &c. 
Co.  l.il.  233.    See  tit.  Game. 

liEAL'-PLEADER,  /mlchre  t'lacitando,T\:  beau/ilaidcr,i,  e.  to  plead 
fairly.]  Is  a  writ  upon  the  statute  of  il/o)/Ari(4'f,  52  Hen.  III.  c.  II. 
whereby  it  is  enacted,  that  neither  hi  the  circuit  of  justices  nor  in 
counties,  hundreds,  or  courts-baron,  any  fines  shall  be  taken  for  fair 
/diading,  viz.  for  not  pleading  fairly  or  aptly  to  the  purpose;  upon 
which  statute  this  writ  was  ordained,  directed  to  the  shcrifi',  bailiff, 
or  him  who  shall  ih  mand  such  fine,  and  it  is  a  prohibition  not  to  do 
it;  whereupon  an  alias  and  jdurics  and  attachment  may  be  had,  &c. 
Mm  A'nf.  Br.  590,  597.  And  beau-pleader  is  as  well  in  respect 
of  vilious//Aa</;Hi'»,  as  of  ihc/atV/itot/ia^-,  by  way  of  auiendment.  2 
Inst.  122. 

liEDEL,  bedettus.  Sax.  Ayrfi  /,  Fr.  bedcau.'\  A  crycr  or  messenger  of 
a  court,  that  cites  men  to  appear  and  answer ;  anti  is  an  inferior  olliccr 
of  «  parish  or  liberty,  very  well  known  in  London  and  the  .mburbn. 
There  arc  likewise  university  bcdch  apd  church  bedels ;  now  called 
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eummoneri  ami  apparitors :  and  Manwood  in  J^orcst  /.fliOv,  s;ulh 
•here  are  forest  hcdrh,  that  make  all  manner  of  gariiislinicnts  for  the 
courts  of  the  forest,  and  all  proclamations,  and  also  execuie  the 
process  of  the  forests,  like  unto  bailiffs  ciTant  of  a  sheriiT  in  his 
coimtv.  Covet 

HEOFXARY,  brdclaria.  The  same  to  a  bedd,  as  bailiwick  to  a 
bailiff.    Lii.  lib.  3.  cap.  5.    Bloinu.  Cumcl. 

BEDKREPE,  alias  bidcrcfie.  Sax.]  A  service  which  certain  tenants 
were  anciently  bound  to  perform,  viz.  to  no//  Iheir  landlord's  corn  at 
harvest ;  as  some  yet  are  tied  to  give  Lhcm  one,  two,  or  ihi-ee 
days'  work,  when  commanded.  This  customary  service  of  inferior 
tenants  was  called  in  the  Latin /irjtcur/a  bcdre/iium,  Wc.  See  Magna 
Prttcaria. 

BEDEWERI,  Those  which  we  now  call  banditti ;  profligate  and 
excommunicated  persons.  The  word  is  mentioned  in  Mat.  Paris, 
auno  1258. 

BEER,  As  to  the  exporting,  selling,  measuring,  Sec.  Sco  tit.  Mv 

hoH.nes,  Brewers^  jVaviffation  .Ida,  IVcightit  and  Measuren. 
BEGCJAKS.  See  Vatrrants. 

BEH.AVING  AS  HEIR,  is  the  same  as  Gestio  tiro  Hsredr,  in  the 
civil  law.   Scotc/t  Hid. 

BEHAVIOUR  of  persons.    Vide  Good  behaviour. 

UELG£,  The  inhabitants  of  Sommela/iirf,  WUUhire,  and  Hamfiahirc. 
Blnunt. 

BICLLS.    Sec  C/mrrMvardt  n^. 

BENEFICE,  bcri'-ficiun.']  Is  generally  taken  for  any  ecclesiastical 
living  or  promotion  ;  and  benefices  are  by  stat.  13  liic/i.  II.  st  2.  c.  2. 
divi'ied  into  elective  and  di,native  ;  so  also  it  is  used  in  the  canon 
law.  3  Insi.  155.  Duarenm  de  Bcneficiis,  lib.  2.  r.  3.  All  church 
preferments  and  dignities  are  benefices  ;  but  they  must  be  given  for 
life,  not  for  years,  or  at  will.  Deaneries,  prebendaries,  Sec.  are  benefices 
with  cure  of  souls,  though  not  comprehended  as  such  within  the  stat. 
21  Hot.  VIII.  c.  13.  of  residence  ;  but,  according  to  a  more  strict  and 
proper  acceptation,  benefices  are  only  rectories,  and  vicarages.  The 
word  benefice  was  formerly  applied  Lo  portions  of  land.  Sec.  given  by 
lords  to  their  followers  for  their  maintenance  ;  but  afterwards,  as  these 
tenures  became  pei'petual  and  hcrcdiiaiy,  they  left  their  nantc  ci(  bene- 
Jicin  lo  the  livings  of  the  clergy,  and  retained  to  tlicmsclves  the  name 
of  feuds.  And  benejieiuin  was  an  estate  in  lan<lat  first  granted  for  life 
only,  so  called,  because  it  was  held  ex  mero  bciiefirio  ot  llie  donor ; 
and  the  tenants  were  bound  to  swear  fealty  lo  the  lord,  and  lo  serve 
him  in  the  wars,  those  estates  being  commonly  gircn  lo  military  men; 
but  at  length,  by  the  consent  of  ilie  donor,  or  his  heirs,  ihcy  were  con- 
tinuecifor  the  lives  of  the  sons  of  the  possessors,  and  by  degrees  past 
into  an  inheritance ;  and  sometimes  such  b'n'_fice^  were  given  to 
bishops,  and  abbots,  subject  to  the  like  services,  viz.  lo  provide  men 
to  serve  in  the  wars ;  and  when  ihey  as  well  as  the  laity  had 
obtained  a  property  in  those  lands,  they  were  called  regalia  when  given 
by  the  king  ;  and  on  the  death  of  a  bishop,  kc.  returned  lo  the  kinj> 
till  another  was  chosen.  S/ietjn.  of  Peudu^  c.  21.  Bioutit^  verb.  Benc- 
ficium.  Sec  tit.  Tenure.  For  matter  relating  to  Ecclesiastical  Bene- 
fices, and  the  requisites  of  the  clergy  adniitlcd  thereto,  kc.  see  til. 
^d-i^'Jia ^ov ^  Parson. 

BENEFICIO  PRIMO  ECCLESI.\STICO  IIABENDO,  A  writ  di- 
rected from  the  king  to  the  chancellor,  to  bestow  the  benefice  that  ahull 
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first  fall  in  the  king's  pirt,  above  or  under  such  vulue,  upon  such 
particiil;ii-  |K  rboi:.    /•'<      0<  ig.  307. 

JJKKlil-lT  OF  CLlCKttY.    Sec  Clrrgu. 

llEKl  l  lT  SOCiKTlF.S,  Sec  Friendly  Societies. 

l!KNKl-'iT  Ol"  DISCU.SSIDN,  Is  lh;it  whereby  the  antecedent 
heir,  such  as  the  heir  of  line,  in  u  pursuit  u|;aiiist  the  heir  of  toiizic, 
£jc.  must  be  first  pursued  to  fulfil  the  defunct's  deeds,  and  p.iy  hij 
debts  ;  this  benefit  is  likew  ise  coinpclcnt  iu  many  cases  to  cautioners. 
&-otr/i  /iict. 

BENKRTH,  An  ancient  service  which  the  tenant  rendered  to  lii^ 
lord  whli  his  ploui'h  aiul  cait.    J.ami,  Ilin.  fi  222.    Co.  J.il.  86. 

UliXEVOLIiNCE,  benivoletuia.il  Is  used  in  Ihc  chronicles  and 
statutes  of  this  reidm  for  u  voluntary  gratuiiy  given  by  the  subjects  to 
the  king,  •f'ow'*  JtnnalH,  fi.  701.  And  Utovi  sailh  that  it  j^rcw  from 
Edivaril  Fourth's  days  j  you  nuiyfind  it  also  anno  11  Hen.  VII.  r.  10. 
yielded  to  that  prince  in  reijard  of  his  great  expenses  in  wars,  and 
otheru'ise.  12  Re/t.  19.  And  by  act  of  parliamenl,  13  Car.  II.  f.  4.  it 
was  ^iven  lo  ids  mait'Sty  king  V/mrics  II.  but  wilh  a  proviso  that  it 
should  not  be  drawn  inlu  future  exaujple  ;  as  those  benevolences  were 
frc(|uently  extorted  without  a  real  and  voluntary  consent,  so  that  all 
supplies  of  n;.turc  are  now  by  way  of  taxes,  by  gi  ant  of  parliament ; 
any  other  w.  y  of  raising  money  for  the  crown  is  illegal.  Stat  I  'I'm.  EJ" 
Jl/.  .^t.  2.  r.  'i.  In  other  iK^tions  6<:nn-olencnt  are  sometimes  given  to 
loi  dsof  t!ie  foe  by  their  tenants,  &c.  C'assan  de  Consitct.  Jiurg./i.  134, 
136.    .See  til.  Tuxes. 

EENEVOLENTIA  REGIS  HABEND.\,  The  form  of  purchasing 
the  king's  paidon  and  favour,  in  ancient  fines  and  submissions,  to  b; 
restored  to  estate,  title,  or  place.    Faroeh.  Antiq.  p.  173. 

BENT.    See  tit.  iVa  nanki. 

BKRBIAGE.  berbiagium^  Kativi  tenentea  manerii  de  Calistok^ 
reddunr  /u-r  ann.  de  eertri  rcddim  vorat.  berbiagg,  ad  ie  Hokeday,  xix.  t. 
ilS.   Survey  of  theDucch.y  of  Cornwuil.  Bloum. 

BERBICARIA,  A  bbecp  down,  or  ground  to  feed  sheep.  Leg. 
frt  di.  r.  9.    J\J<,nusricon,  lom.  1.  p.  308.    See  the  next  article. 

BERC'VRl.A,  htrckerij,  from  the  Fr.  Iiergcrie.\  A  sliecp-fold,  or 
other  inelesure,  lor  the  keeping  of  sheep  ;  in  Domrndny  it  is  written 
biTqvarium.  2  Inst.  476.  Mon.  Antrl.  lom.  2.  p.  599,  liercariuit  is 
taken  for  a  shepherd  ;  and  berraria  is  said  to  he  abbreviated  from  ber- 
biraria-,  and  berbex  ;  hence  comes  bvrbieua  a  ram,  berbicut  aticwc,  ear-o 
tterlirinriy  n  ullon.  Co«v7. 

BEREFELL.\RII.  There  were  seven  cimrchmen  so  called,  w 
cienily  belonging  to  the  church  of  if.  Jo/m  of  Jicxerlij.  Coael. 

Bloli 

BEREFREIT,  BEREFREII).  A  large  wooden  tower.  Simeon 
Dniieliti.    Jnno  1123.  Htonnl. 

BERGHM.\STER,  from  the  Sax.  bergy  a  hill,  quasi,  master  of  the 
mouut.iins  ]  Is  a  bailifi' or  chief  oflicer  among  the  iJfrii/sAirf  miners, 
who  also  tx:cutes  tl-.u  office  of  a  coroner.  £sc.  de  Jn.  16  Ed.  I, 
■num.  34.  in  V'uiiu  London.  The  Germans  call  a  mountaineer,  oj'  miner, 
a  brrgtnat).  I'lount. 

BERGJIOTH,  or  BERGHMOTE,  Comes  from  the  Sax.  i<  r5-,a  hiU, 
»n\  git>:Ole,  an  assembly;  and  is  as  muth  as  to  say,  an  assembly  or 
ci-url  upon  a  hill,  which  is  hold  in  J.'erbi/s/nre,  for  deciding  pleas  and 
controversies  anioiK;  Uic  miners.  And  on  this  court  of  bcrglmote,  Mr. 
Manlive,  ill  his  'J  reaiinc  of  the  Cuitomt  of  the  Miners.,  bath  a  copy  of 
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Dersee,  with  rr/^rer.cen  to  statutes,  Sec.  Vide  Sijuire  on  the  Jlnglo 
Saxon  Govtrniuntl. 

BliRIA,  ierie,  irrry,  A  \wf;c  open  field  ]  Those  cities  and  towns 
in  England  which  end  with  that  word,  are  built  in  plain  and  open  places, 
tt)id  do  not  derive  their  name  from  boroughs,  as  Sir  HriiTy  S/iclman 
imagines.  Most  of  our  glossogn.phers,  in  the  names  of  places,  have 
confounded  the  wordii  ri  u  illi  that  of  Aiiri;  and  iiraiig/i,  as  the  appella- 
tives of  ancient  towns  ;  whereas  the  true  sense  of  the  word  Am  is  a  flat 
wide  campaign,  as  is  proved  from  sufficient  authorities  by  the  learned  Dti 
/"n  sne,  who  observes  that  Jieria  Sancii  JSilniitndi,  meniioncd  by  Afal.. 
Paris,  sub.  anno  1 174.  is  not  to  be  taken  for  the  town,  but  for  the  ad- 
joining plain.  To  this  may  be  added,  that  many  Bat  and  wide  meads 
and  other  open  grounds,  are  called  by  the  name  of  ierirt,  and  berry- 
fields  :  the  spacious  meadow  between  Oxfurd  and  hley,  was,  in  the 
reign  of  king  AihrUian,  called  Bertj.  As  is  now  the  largest  pasture- 
ground  in  Quarendon,  in  the  county  of  Buctinghum,  known  by  the 
name  of  Berijjirld.  And  though  these  meads  have  been  interpreted 
demesne  or  manor  nn  adows,  yet  they  were  truly  any  flat  or  open 
meadows,  that  lay  adjoining  to  ;uiy  vill  or  farm.  Cuwel. 

13ERK.\,  A  plain  open  heath.  Berraa  atturlare,  to  grub  up  such 
barren  heaths.  Cowcl. 

BERNET,  Incrndivm,  comes  from  the  Sax.  byran,  to  burn  ;  it  is 
one  of  those  crimes  which,  by  the  laws  of  Urn.  I.  ro/i.  15.  cmtndari 
not!  liosKimt.  Sometimes  it  is  used  to  signify  any  capital  ofTencc- 
Lcgi  s  Canuli  ajiud  Brom/il.  c.  90.    Ltg.Uen.  I.  c.  12.4". 

BERQUARIUM.    me  Bercaria. 

BERSA,  Fr.  brrs.']    A  limit  or  bound.    A  park  pale.  Blount. 
.   BERS.\RE,  Germ,  birjiti^  to  shoot.]    Bersare  in  furesca  mca  ad  tres 
arcus.    Chart.  Ranulf.  Coinit.  Cc.ttr.  anno  1218,  viz.  to  hunt  or  shoot 
with  three  arrows  in  my  forest.    Bersarii  were  properly  those  that 
huhtci!  the  wolf  Blount. 

BERSELET,  biraellcia.']    A  hound.    Chart.  Rfig.  de  Quinctj. 
.  BERTON.    Sec  Barton. 

BEREWICHA,  or  BERWICA,  Villages  or  hamlets  belonging  to 
some  town  or  manor.  This  word  often  occurs  in  Domesday ;  istx 
sum  bercwichac  ejusdeni  muncrii. 

BERWICK,  The  town  of  Berwick  ufion  Tweed  was  originally  part 
of  the  kingdom  of  Scotland  ;  and  as  such  wxs,  for  a  time,  reduced  by 
king  Kdn  ard  I.  into  the  possession  of  the  crown  of  England  ;  and, 
during  such  its  subjection,  it  received  from  that  piince  a  charter, 
which  (after  its  subsequent  cession  by  Edr^ard  Balliot,  to  be  for  ever 
tinitcd  to  tiic  crown  and  realm  of  England)  was  confirmed  by  king 
Edn-urd  III.  with  some  additions  ;  particularly  tiiat  it  should  be  go- 
verned by  llie  laws  and  usages  which  it  enjoyed  during  the  time  of 
king  Alexandi  r,  that  is,  before  its  reduction  by  Ed'd'ard  1.  Its  consti- 
tution was  new  modelled,  and  put  upon  an  English  footing  by  a  charter 
of  kuig  James  I.  and  all  its  liberties,  franchises,  and  customs  were 
confirmed  in  parliament  by  stats.  22  Ed^u.  IV.  c.  8.  and  2Jac.  I.  c.  28. 
Though,  therefore,  it  hath  some  local  peculiarities,  derived  from  the 
ancient  laws  of  Scotland  ;  (see  Na/e'.i  J  list.  C.  L.  183.  1  Sid.  382.  462. 
2  Slmv!.  365.)  yet  it  is  clearly  part  of  the  realm  of  England,  being  re- 
presented by  burgesses  in  the  house  of  commons,  and  bound  by  all 
acts  of  the  British  parliament,  whether  specially  named  or  olhcnvise. 
And  therefore  it  was  perhaps  superfluously  declared  by  slat.  20  Geo.  II. 
c.  42.  that  where  England  only  is  mentioned  in  any  act  of  parliament, 
the  same,  notwithstanding,  hath  been,  and  shall  be,  deemed  to  compre- 
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hcntl  the  dominion  of  ft'alrs  and  town  of  BcrKick  ti/ion  Tweed.  And 
though  ctriain  of  the  king's  writs  or  processes  of  the  courts  of  JYul- 
vtinii!er  do  not  usuiilly  nm  into  Berwick^  any  more  than  the  principals, 
ly  of  Walts,  yet  it  hath  htien  solemnly  adjudged,  thai  all  prerogative 
writs  (as  those  of  inaitdtnnuft,  firt,iiihilion,  hubcag  cor/iusy  certiorari,  ts'c.) 
may  issue  to  Berwick,  as  well  as  to  every  other  of  the  dominions  of 
the  crown  of  England ;  and  that  indictinejits  and  other  local  matters 
arising  in  the  town  of  Bernick,  may  be  tried  by  a  jury  of  the  county  o[ 
Mrlhumbcrland.  Cro.  Jac.  543.  2  Hull.  Abr.  292.  Stat.  1 1  Geo.  I. 
f.  4.    2  Burr.  634.    1  Comm.  99. 

BERY,  or  BUUY,  The  vill  or  scat  of  habitation  of  a  nobleman,  a 
dwelling  or  mansion-hou>c,  being  the  chief  of  the  manor  ;  from  the 
Sax.  beorg,  which  signifies  a  hill  or  castle  ;  for  heretofore,  noblemen's 
seats  were  castles,  situate  on  hills,  of  which  we  have  still  some  re- 
mains. As  in  HcrcfirdHhire,  there  arc  the  berics  of  Stockton,  Ho/ie, 
6cc.    It  was  anciently  taken  for  a  sanctuary.    See  Beria. 

BESAILE,  or  BESAYLE,  Fr.  brsayeiil,  firoavus.^  The  father  of 
the  grandfather  :  and  in  the  common  law  it  signifies  a  writ  that  lies 
where  the  great  grandfather  was  seised  the  day  that  he  died,  of  any 
lands  or  tenements  in  fee-simple  ;  and,  after  his  death,  a  stranger  en- 
teretli  the  same  day  upon  hiin,  and  keeps  out  the  heir.  F.  jV.  B. 
222.    Sec  tit.  Ahrt  d'  Jnceslor. 

BESCHA,  from  the  Fr.  bereher,fodere,  to  dig.]  A  spade  or  shovel. 
Hence  perhaps,  una  Bescata  terra  ineltua.  Mou.  Jing.  torn.  2.fol.  642. 
may  signify  a  piece  of  l.md  usually  turned  up  with  the  spade,  as  gar- 
deners fit  and  prepare  their  grounds  :  or  may  be  taken  for  as  much 
land  as  one  man  can  dig  with  a  spade  in  a  day. 

BESTIALS,  beiilialca.~\  Beasts  or  cattle  of  any  sort  ;  stat.  4  Edw. 
III.  c.  3.  it  is  written  bestayle  ;  and  is  generally  used  for  all  kinds  of 
cattle,  though  it  has  been  restrained  to  those  anciently  purveyed  for 
the  king's  provision. 

B.\TACHES,  Laymen  using  glebe  lands,    farl.  14  Edm. 11. 

BEBERCHES,  BiJ-works,  or  customary  services  done  at  the  bid» 
ding  of  the  lord  by  his  inferior  tenants.  Cowrt. 

BEWARED,  An  old  .S'reaon  word  signifying  rx/iended  ;  for,  before 
the  Britons  ajid  Saroim  had  plenty  of  money,  they  traded  wholly  in 
excliange  of  -wari'.s.  Blount. 

BIDALE,  or  B1D.\LL,  /irecaria  fiofaria,  from  the  Sax.  biddan,  to 
pray  or  supplicate.]  Is  the  invitation  of  friends  to  drink  ale  at  the 
house  of  some  poor  man,  who  thereby  hopes  a  charitable  contribution 
for  his  relief:  it  is  still  in  use  in  the  west  of  England  :  and  is  mention- 
ed Stat.  25  Hen.  VIU.  c.  6.  And  something  like  this  seems  to  be 
what  we  commonly  call  hou-se  luarming,  when  persons  arc  invited  and 
visited  in  this  manner  on  their  first  beginning  housc-keepinp*. 

BIDDING  OF  THE  BEADE,  bidding  from  the  Sax.  didrfan.]  Was 
anciently  a  cliargc  or  warning  given  by  the  parish  priest  to  his  pa- 
rishioners at  some  special  times  to  come  to  prayers,  eitlier  for  the  soul 
of  some  friend  departed,  or  upon  some  other  particular  occasion.  And 
at  this  day,  our  ministers,  on  the  Sundau  preceding  any  festival  or 
holiday  in  the  following  week,  give  notice  of  them,  and  desire  and 
exhort  their  parishioners  to  observe  them  as  they  ought,  which  is  re- 
quired by  our  canons. 

BIUEiN'TES,  Two  yearlings,  tags,  or  sheep  of  the  second  yc»i'. 
Paroe/i.  Jnrii/.  fl.2l6. 

BIDUANA,  A  fasting  for  the  space  of  two  days.  Ma:t.  IVettm. 
fi.  135. 
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BIGA,  bigata,  A  tart  or  chariot  drawn  with  two  horses  coupled  side 
to  side ;  but  it  is  said  to  be  properly  a  cart  with  two  wliccls,  sonielinie* 
drawn  by  one  horse  ;  and  in  onr  ancient  records  it  is  used  lor  any 
cart,  wain  or  waggon.    Mon.  .'In!;l.  torn.  2./ul.  256. 

BIGAMUS,  One  KU'lty  of  bigamy. 

BIGAMY,  bigamia.]  A  double  marriage  ;  this  word  properly  sig- 
nifies the  being  twice  married  ;  but  is  now  used  by  an  almost  univcr. 
sal  corruption,  to  signify  the  ofiencc  of  /lolygamti,  or  the  having  a  plu- 
rality of  wives  or  husbands  at  once.    3  Imi.  88. 

Jiiganuj,  according  to  the  canonists,  consisted  in  marrying  two  vir- 
gins successively,  one  after  the  death  of  the  other,  or  in  once  marrying 
a  widow.  Such  were  esteemed  incapable  of  holy  orders;  probably  on  the 
ground  of  St.  Paul's  words,  1  Tim.  c.  5.  v.  2.  "  That  a  bishop  should 
be  the  husband  of  one  wife,"  and  they  were  by  a  canon  of  the  coun- 
cil of  Lyons,  A.  D.  1274,  denied  all  clerical  privileges.  This  canon 
•was  adopted  and  explained  in  England  by  the  slat.  4  i'rfw.  I.  st.  3. 
(commonly  called  the  slat,  dr  bigamia)  c.  5.  and  bigamy,  thereupon, 
became  r.o  uncommon  countcrplea  to  the  claim  of  tlie  benclil  of  cler- 
gy. The  cognisance  of  the  plea  of  bigamy  was  t'eclared  by  stat.  18 
i'rfni.  III.  St.  3.  c.  2.  to  belong  to  the  coun  rhrisliaii,  like  that  of  bas- 
tardy. But  by  slat.  1  Ed-.v.  \'I.  c.  12.  §  IC.  bigamy  was  declared  to  be 
no  longer  an  impediment  lo  the  claim  of  clergy.  Sec  Dal.  21.  Dyer, 
201.  and  1  Inst.  80.  b.  note  1. 

A  second  marriage,  living  the  former  husband  or  wife,  is,  by  the 
ecclesiastical  law  of  England,  simply  void,  and  a  mere  nullity  ;  but 
the  legislature  has  thought  it  just  to  make  it  felony,  by  reason  of  its 
being  so  great  a  violation  of  the  public  economy  i'.iul  tkccncy  of  a 
well-ordered  state.  By  stat.  1  Jac.  I.  c.  II.  it  is  enacted,  "that  if  any 
person,  being  married,  do  afterwards  marry  again,  the  former  hus- 
band or  wife  being  alive,  it  is  felony,"  within  the  bciiefu  of  clergy  ; 
but  now,  by  35  Gto.  111.  c.  67.  such  offenders  are  subject  to  the  pe- 
nalties of  grand  or  petty  larceny  (;'.  c.  transportation,  t<.c.) 

The  act  I  Jac.  I.  c.  11.  however,  makes  exception  to  five  cases,  in 
which  such  second  marriage  (though  in  the  three  first  it  is  void)  is 
yet  no  felony.  (See  3  /««/.  89.  Krl.  27.  I  Ila!.  P.  C.  694  )  I.  Where 
either  party  has  been  continually  abroad  for  seven  years,  whether  the 
party  in  England  hath  notice  of  the  other's  being  living  or  no. 
2.  Where  either  of  the  parties  hath  been  absent  from  the  other  seven 
years  KilMn  this  kingdom  ;  and  the  remaining  party  hall)  had  nu 
knowledge  of  the  other's  being  alive  within  that  time.  3.  Where 
there  is  a  divorce  ;  (or  separation  A  mrnsa  at  thoro,  1  Hawk.  P.  C. 
17-1.)  by  sentence  in  the  ecclesiastical  court.  4.  Where  the  first 
marriage  is  declared  absolutely  void  by  any  such  sentence  ;  and  the 
parlies  loosed  a  vinntlo  matrimonii  ;  or,  5.  Where  cither  of  the  parties 
was  under  the  age  of  consent  at  the  lime  of  the  first  marriage.  I 
//aw*.  P.  C.  174.     1  Inst.  79. 

In  the  last  case  the  first  marriage  was  voidable  by  the  disagreement 
of  either  party  ;  which  the  second  marriage  very  clearly  amounts  lo. 
But  if  at  the  age  of  consent  the  parties  had  agreed  lo  the  marriage, 
which  completes  the  contract,  and  is  indeed  the  real  marriage,  and 
afterwards  one  of  ihcm  should  marry  again,  it  seems  undoubted  that 
such  second  marriage  would  be  within  the  reason  and  penalties  of  the 
act.    4  Comm.  164. 

If  the  first  marriage  were  beyond  sea,  and  ihe  latter  in  England,  the 
party  may  be  indicted  for  it  here ;  because  the  latter  marriage  is  the 
offence;  but  not  -vice  versa.    See  I  Hatok.  P.  C.  174,  175.    1  Nah's 
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!P.  C.  692.  I  Sid.  in.  JCrl.  80.  Lord  ifofc  secins  most  precise  on 
the  quesiion.  Tiic  other  writers  make  a  query.  See  also  3  /nil.  88. 
Cro.  F.li:.  94. 

A  scntciitc  in  the  ecclesiastical  court  against  a  marriage,  in  a  suit 
for  jactitation,  (Iocs  not  prccKule  the  proof  of  a  marriage  on  an  indict- 
ment on  the  statute.  And  adniittini;  such  sentence  were  conclusive 
as  to  the  fact  of  marriage,  the  effect  may  be  avoided  by  evidence  of 
fraud  and  collusion  in  obtaining  the  sentence.  1 1  St.  Tr.  262.  Duichett 
uf  Kiiif^.stori\\  case. 

.\s  to  husband  and  wife  being  evidence  against  each  other  on  trial 
for  this  offence,  sec  tit.  Jlamt  and  Frnie  I.  2. 

BIGOT,  A  compound  of  several  old  Jinglish  words.]  An  cbslinato 
person  ;  or  one  that  is  wedded  to  an  opinion,  in  mutters  of  religion. 
Sec.  It  is  recorded  that  when  Rolh,  the  first  duke  of  A'ormandif,  re- 
fused to  kiss  the  king's  foot,  unless  lie  held  it  out  to  him,  it  bein^  a 
ceremony  requiri^d  in  tol;en  of  subjertion  for  that  dukedom,  with 
which  the  king  invested  him ;  those  w  ho  were  present  taking  notice 
of  the  duke's  refusal,  advised  him  to  comply  with  the  king's  desire, 
who  answered  them  ne  sr  bigoi ;  whereupon  he  was  in  derision  called 
higot.,  and  the  J^'ormann  art  so  called  to  this  day.  Blount. 

lilL.VCilNES,  Lai.]  Bv-laws  of  corporations,  kc.    See  Hi/./aws. 

BIL.VNCIIS  DEKEKENDIS,  .\  writ  directed  to  a  corporation, 
for  the  carrying  of  weights  to  such  a  liavcn,  there  to  weigh  the  wool 
that  persons  by  our  ancient  laws  were  licensed  lo  transport.  Meg. 
Orig.  270. 

BILINGUIS,  Generally  a  double  tongucd  man  ;  or  one  that  can 
Npeak  two  languages:  but  it  is  used  in  our  law  for  a  jury  that  passeih 
betwtcn  an  ii>i!^lishnmn  and  a  foreigner,  whereof  part  ought  to  be 
Etigliih,  and  part  strangers  :  properly  a  jury  de  medielatc  lingut,  un- 
der Stat.  28  Kiln:  III.  c.  13.    Sec  lit.  Jury. 

BILL,  A.V/a.J  Is  diversly  used  in  law  proceedings :  it  is  a  declarai- 
tion  in  writing,  expressing  either  the  wrong  the  complainant  haih  suf- 
fered by  the  parly  complained  of,  or  else  some  fault  committed  against 
some  law  or  statute  of  t!ie  realm  :  and  this  bill  is  sometimes  addressed 
to  the  lord  chancellor  of  Jingluiid,  especially  for  unconscionable 
wi'ongs  done  to  the  complainant ;  and  sometimes  to  others  having  ju- 
risdiction, according  as  the  law  directs.  It  contains  the  fact  com- 
plained of,  tlie  damage  thereby  sustained,  and  petition  of  process 
against  the  defendant  for  redress  ;  and  it  is  made  use  of  as  well  in 
criminal  as  civil  matters.  Sec  lit.  C'liuuecru,  Ki/uily.  In  criminal 
cases,  when  a  grand  jury  upon  a  presentment  or  indictment  find  the 
same  to  be  true  they  indorse  on  it  biila  vrra  ;  and  thereupon  the  of- 
fender is  saiil  to  stand  indicted  of  the  crime,  and  is  bound  to  make 
answer  unto  it  :  and  if  the  crime  touch  the  life  of  the  person  indict- 
ed, it  is  then  referred  lo  the  jury  of  life  and  death,  vi:.  the  petty  ju- 
ly,  by  whom  if  he  be  found  guilty,  then  he  shall  stand  convicted  of 
the  crime,  and  is  by  the  juilge  condemned  to  death.  Tcrma  rff  J.ey, 
86.    3  fjuit.  30.    See  Ignoraniu-t  and  Indiclmnit. 

Many  of  the  proceedings  in  the  king's  bench  are  by  4/7/ ;  it  is  the 
ancient  form  of  proceeding,  and  was,  and  yet  should  be,  filed  in  parch- 
ment, in  all  suits,  not  by  original.  The  declaration  is  a  transcript  of 
it,  or  supposed  so  to  be.  See  tit.  ./Imcndment,  Original  Privilige, 
J^roctss. 

JiiU  is  also  a  common  engagement  for  money  given  by  one  man  to 
another  ;  being  sometimes  with  a  penalty,  called  a  firnal  bill.,  and 
sometimes  without  a  penalty,  then  called  a  single  bill,  though  the 
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latter  is  most  frequently  used.  By  a  bitl  wc  onliiiarily  Understand  a 
single  bond,  without  a  condition  ;  and  it  was  formeily  all  nne  w  itii  an 
obligution,  save  only  its  being  called  a  bill  when  in  I'.iialish,  and  an 
oblif^ation  when  in  Ltitin.  Il'mr.  Si/mSal.  lib.  2.  §  146.  Whole  there 
is  a  bill  of  \00l.  lo  be  paid  on  demand,  il  is  a  duty  piLScmly,  and 
there  needs  no  actual  demand.  CVo.  Kliz.  5-18.  And  a  single  obliga- 
tion or  bill,  upon  the  scaling  and  delivery,  is  dibitum  in  /irtaenli, 
though  tohicuilum  in  fuluro.  On  a  collateral  promise  lo  pay  money 
on  demand,  there  must  be  a  special  demand  ;  but  between  the  parties 
it  i«  a  debt,  anil  said  to  be  suftlcienily  demanded  by  tlie  action  :  it  is 
otherwise  w  here  the  money  is  to  be  pai<l  lo  a  third  person  ;  or  where 
there  is  a  penally.  3  Kth.  176.  If  a  person  acknowledge  himself  by 
bill  obligatoiy  lo  be  indebted  lo  anutlier  in  the  sum  of  io/.  ai^l  by  the 
-same  bill  binds  him  and  his  heirs  in  100/.  and  says  not  lo  whom  he  ia 
bound,  it  shall  be  intended  he  is  bound  to  thi;  person  tu  whom  the 
bill  is  made.  RM.  Mr.  148.  A  bill  obligatoiy  written  in  a  liuok,  ttilh 
the  party'ii  hand  and  seal  lo  it,  is  goml.  Cru.  lUiz.  0 1  j.  Sec  2  Roll, 
Mr.  146. 

These  kinds  of  bills  arc  nou-  superseded  in  use,  the  single  bills  by 
the  more  modern  iraflic  of  Bills  Ji  icAangc,  and  Uie  penal  bills  by 
Bonds  or  Oblij^aii'jns.    See  those  titles. 

BILL  IN  CIIANCKUY.    See  tit.  Chancery,  Equity. 

BILL  UF  KXCEPTIONS  TO  liVlDENCK.  At  common  law  a 
writ  of  error  lay  for  .-ui  error  in  law,  apparent  in  the  record,  or  for 
error  in  fact,  wlicrc  cither  parly  died  before  jtidgmenl ;  ycl  il  lay  not 
for  an  error  in  law  not  appearing  in  the  record  ;  and  therefore,  where 
the  plainlifT  or  demandant,  tenant  or  defendant,  alleged  any  thinjj 
ore  tenus,  which  was  overruled  by  the  judge,  this  could  not  be  as- 
signed  for  error,  not  appearing  within  the  record,  not  being  an  error 
in  fact,  but  in  law  ;  and  so  the  party  grieved  was  without  remedy.  2 
Insi.  426.  And  therefore  by  the  slat,  of  ll'cslm.  2.  13  Etl-.i'.  I.  c.  31. 
**  When  one  impleuded  before  any  of  the  justices,  alleges  an  exceplion, 
praying  they  will  allow  it,  and  if  they  will  nolt  if  he  that  alleges 
tlie  exception  writes  the  same,  and  requires  thai  the  jiiblices  will  put 
to  their  seals,  the  justices  shall  so  do  ;  and  if  one  will  not,  anoliicr 
shall ;  and  if  upon  complaint  uuide  of  the  justice,  the  king  cause  the 
record  to  come  before  hirn,  and  the  exception  be  not  found  in  the  roll, 
and  the  plaintiff  show  the  written  exception,  with  llie  seal  of  ihc  jus- 
tice thereto  put,  the  justice  shall  be  commanded  to  appear  at  a  cer- 
tain day,  either  to  confess  or  deny  his  seal,  and  if  he  cannot  deny  his 
seal,  they  shall  proceed  to  judgment  according  lo  the  exception,  as  it 
ought  lo  be  allowed  or  disallowed." 

This  slatule  extends  to  the  plaintiff  as  well  as  defendant,  also  to 
him  who  comes  in  loco  iinenlis,  as  one  that  prays  to  be  received,  or 
the  vouchee  ;  and  in  all  actions,  whether  real,  personal  or  mixt.  2 
/«*/.  427. 

The  statute  extends  not  only  to  all  pleas  dilatory  and  pcrcmpton-, 
but  to  prayers  to  be  received,  oyer  of  records  and  deeds.  Sec.  also  to 
challenges  of  jurors,  and  any  material  evidence  offered  and  over- 
ruled.   2  /ns(.  427.    Durr,  231. /il.  S.    Raym.  4S6. 

The  excejiiions  ought  to  be  put  in  writing  srdcnle  curia,  in  the  pre- 
sence of  the  judge  who  tried  tile  cause,  and  signed  by  the  counsel  on 
each  side ;  and  then  the  bill  must  be  drawn  up  and  tendered  to  the 
judge  that  tried  ilic  cause,  to  be  sealed  by  him ;  and  when  signed 
ihere  goes  out  a  scire  JnciaH  to  the  same  judge  ad  cogn-jncciid-.tm  scrijt- 
turn,  and  that  is  made  part  of  the  record,  and  the  return  of  !h<-  iudee 
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willi  ilic  bill  iiscir,  must  be  entered  on  the  issue-roll  j  and  if  a  writ 
of  error  be  brought,  it  is  to  be  returned  as  i);u  t  of  the  rv.cor<l.  1 
.Vrls.  Jihr.  ;)73.  If  a  bill  ot  c  tccliiiona  is  dr.i"  n  up,  and  tendered  to 
the  judije  for  sealing,  and  lie  refuses  to  do  it,  the  party  may  have  u 
lonipiilsory  writ  against  him,  coiiiiiiandiiig  liiiii  to  seal  it,  if  the  fact 
alleged  be  truly  stated  :  and  if  he  returns  that  the  fact  is  untruly 
stated,  when  the  e;ise  is  ollienvisc,  an  action  will  lie  agui.ist  him  for 
making  a  false  return.    3  C'jmm.  3"2.    Jirg.  Br.  182.    2  Iru:.  427. 

If  one  of  the  juitices  sets  his  seal  to  the  bill,  it  is  suB'icient  ;  but  if 
Ihev  all  refuse,  it  is  a  contempt  in  them  all.  2  Inst.  427.  Haijm. 
182.  S.  P.    2 /,1V.  327.  S.  P. 

When  a  bill  of  exceptions  is  allowed,  the  court  will  not  suffer 
the  parly  to  move  any  thing  in  arrest  of  judgment  on  the  point  on 
which  the  bill  of  exceptions  was  allowed.  1  FciU.  366,  367.  2  Lev. 
237.    2  Juiifs,  117. 

.\  bill  of  exceptions  is  in  the  nature  of  an  appeal  :  examinablei 
not  in  the  court  out  of  which  the  record  issues  for  the  trial  at  nisi 
//i/k.v,  but  in  the  next  immediate  superior  court,  upon  a  writ  of  error 
after  judgment  given  in  the  court  below.    3  Comm.  372. 

These  bills  of  cxcijiiiiin.i  are  to  be  tendered  before  a  verdict  given, 
2  Insi.  427.  and  extend  only  to  civil  actions,  not  to  criminal.  Hid.  85. 
1  &■«■.  288.    I  Lev.  68. 

lint  in  1  Leon.  5.  it  was  allowed  in  an  indictment  for  trespass  ;  and  ift 
1  Vent.  366.  in  an  information  in  nature  of  a  quo  ivarrarito. 

For  a  precedent  of  a  bill  of  exceptions,  sec  Suit.  A*.  P.  317. 

Bills  of  exceptions  are  now  seidom  used,  since  the  liberality  practised 
by  the  courts  in  granting  new  trials. 

liiLL  Ol"  EXCH.\NGE,  A  negotiable  security  for  money,  well 
known  among  inerclmuts.  The  laws  relating  to  this  subject,  and  that 
of  Prcmissouv  (aiul  nigt^nMhlr)  NorKs,  being  implicated  together,  arc 
here  considered  under  one  hcai,  and  thus  arranged  : 

I.  Of  the  nature  ofy  \.  Bills  of  Exchange  ;  2.  htland  and  yoreipt ; 
3.  Promissory  A'otes.  4  The  ftarties  to  them.  5.  The  dis- 
tinction and  resemblance  between  the  several  kinds  of  bills 
and  notes.  6.  Bank  and  Bankers*  notes.  7.  The  essential 
f/ualitiea  of  bills  cvid  notes. 
ir.  Of  the  acce/itance  of  bi/h  ;  hoiOy  ^ifhen^  by  and  to  whom  made. 

III.  Of  the  transfers  of  bills  and  notes  by  indorsement^  Ufc. 

IV.  Of  the  euffagemenls  of  the  several  f:arties. 

\.  Of  1.  the  action  and  remedy  on  bills  and  notes;  2.  Manner  of 
decla-ing  and  pleading i  3.  The  evidence;  and,  4.  The 
defence. 

VI.  Of  bills  lost,  stolen,  or  forged  ;  and  see  III. 

1.  1.  A  Bill  ov  Exciiaxge  is  an  open  Icttcrof  rc(iue5t,  addressed 
by  one  person  16  a  second,  desiring  him  to  pay  a  sum  ol  money  to  a 
third,  or  to  any  oiher  to  whom  that  thii-d  person  shall  order  it  to  be 
paid  ;  or  it  may  be  made  p.iyable  to  bearer. 

'I'lic  pci:,on  who  makes  the  bill  is  called  the  drawer  ;  he  to  whom 
it  is  addressed,  the  drawee  ;  and  when  he  undertakes  to  pay  the 
amount,  he  is  then  called  the  accejitor.  Tiic  person  to  whom  it  is 
ordered  to  be  paid  is  called  the  /luyce  ;  and  if  he  appoint  another  to 
receive  Uic  money,  ihul  other  is  called  the  indorsee,  as  the  payee  is, 
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\vith  respect  to  him,  the  indorsor  ;  any  one  who  happens,  Tor  the  imie. 
to  be  in  possession  of  the  bill,  is  called  ilic  Iwldi  r  of  it. 

The  time  iit  which  the  payment  is  limited  to  be  made  is  various, 
according  to  the  cii  cniiiMHK  <  s  of  the  parties,  and  the  distance  of 
their  respective  risidinci  s.  Simietimcs  the  amount  is  made  payable 
aX.  tight  :  sometimes  at  5(i  many  days  after  sight ;  at  other  tunes  at  a 
certain  distance  from  the  dale.  Usance  is  the  time  of  one,  two,  or 
three  months  after  the  date  of  the  bill,  according  to  the  custom  of  the 
places  between  which  the  exchanges  run  ;  and  the  nature  of  which 
must  therefore  be  shown  and  averred  ill  a  declaration  on  such  a  bill. 
Double  or  treble  usance  is  double  or  treble  the  usual  time  ;  and  half 
usance  is  half  the  time.  Where  the  time  of  payment  is  limited  by 
months,  it  must  be  computed  by  calendar,  not  lunar,  months ;  .ind 
■where  one  month  is  longer  than  the  succeeding  one,  it  is  a  rule  not  to 
go  in  the  compulation  into  the  third.  Thus,  on  a  bill  dated  the  28lh, 
29lh,  30lh,  or  31st  o{  Jariuarii,  and  payable  one  month  after  date,  the 
time  expires  on  the  2Sthof  Pebruunj  in  common  years,  and  in  the  three 
latter  cases  in  leap  year,  on  tlie  29th.  [To  which  are  lobe  added  the 
days  of  grace.  See /losf.]  Where  a  bill  is  payable  at  so  many  daj|» 
after  sight,  or  from  the  date,  the  day  of  presentment,  or  of  the  date,  is 
excluded.  Thus,  where  a  bill, payable  10  days  after  sight,  is  presented 
on  the  first  day  of  a  month,  the  io  days  expire  on  the  I  llh  ;  where  it 
is  dated  the  1st,  and  payable  20  days  after  date,  these  expire  on  the  21st. 
Ld.  281.    .SVio.  829. 

A  custom  has  obtained  among  merchants,  that  a  person  lo  whom  a 
bill  is  addressed,  shall  be  allowed  a  few  days  for  payment  beyond  the 
term  mentioned  in  the  bill,  called  dans  of  grace.  In  Grral  Briiain  and 
/rr/(j?»/,  ^//rfc  days  are  gi\  en  ;  in  other  placis  nu,rc.  If  the  last  of  these 
three  days  happen  to  be  Sundati,  the  bill  is  to  l)e  [laiil  on  Salurdmj. 
These  days  of  grace  arc  allowed  lo  promissory  notes ;  but  not  to  bills 
payable  at  sight. 

2.  Bills  of  exchange  are  distinguished  by  the  appellation  of /orc/yii 
and  inland  bills;  the  fii-sl  being  those  which  pass  from  one  country  to 
another,  and  the  latter  such  as  pass  between  parlies  residing  in  the 
name  countrj- ;  and  the  universal  consent  of  niei  chanis  had  long  since 
established  a  system  of  customs  rehiii\  c  lo  foreign  bills,  which  was 
adopted  as  part  of  the  law  in  eveiy  coninici  cial  state. 

It  does  not  appear  that  inland  bills  of  exchange  were  very  frequent 
in  Jingland  before  the  reign  of  CImrles  II.  (sec  6  Mod.  29.)  And  when 
they  were  introduced,  they  w  ere  not  regarded  with  the  same  favour 
as  foreign  bills.  At  length  the  legislature,  by  two  diflcrcnl  statutes, 
9  and  10  H'm.  III.  c.  I",  and  3  and  4-  .'Inn.  c.9.  set  both  on  nearly  the 
same  footing  ;  so  that  what  was  the  law  and  custom  of  merchants  with 
respect  to  the  one,  is  now,  in  mosts  respects,  the  est;iblished  law  of 
the  country  with  respect  to  the  other. 

The  following  are  the  most  general  forms  of  inland  and  foreign  bills 
of  exchange ;  but  which  arc  varied  according  to  circumstances. 


100/.  London,  Jumiartj  1,  1793. 

One  month  after  date  please  to  pay  to  j1.  Ji.  or  order  [or  to  me 
I  or  my  order]  the  sum  of  one  hundred  pounds,  and  place  the  same 
to  the  account  of  T.  T. 

To  Mr.  C.  D. 

[Place  of  abode  and  business.] 
Acc.  C.  D. 
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Lonilon,  January  1,  1793.  Exchange  for  50/.  steilirii;. 

At  sight  [Or  .\\.  sight  of  this  my  only  bill  of  exchange]  pay  to 
Mr.  A.  D.  or  order,  fifty  pounds  sterling  v.-.hic  receiicd  of  him, 
and  place  i!ie  Siinie  to  account,  as  per  advice  [Or  without  further 
advice]  from  V.  S. 

To  Mr.  r.  n.  <Jc. 


l.'jiidrjn^  January  1,  1793. 

Exchange  for  10,000  liv.  Tournoises. 
At  fifteen  days  after  date  [Or,  at  one,  two,  Wc.  usances]  pay 
this  niy  first  bill  of  exchange,  (second  and  third  of  the  same  tenor 
and  date  not  paid)  to  Messrs.  ,1.  It.  Is)  Co.  or  order,  ten  thousand 
li\  res  Tournoises,  value  received  of  them,  and  place  the  same  to 
account,  as  /irr  advice  from  C.  D. 

To  Mr.  E.  /■: 

banker  in  Pari.i. 


The  two  other  bills  of  the  foreign  set  are  varied  thus  "  first  and  tltird,'* 
and  "  first  and  second  not  paid." 

3.  ji  firimthsory  note  is  a  less  complicated  kind  of  security,  and 
niay  be  delincd  to  be.  an  engagement  in  writing  to  pay  a  certain  sura 
ot  money  mentioned  in  it,  to  a  person  named,  or  to  his  order,  or  to 
tlic  bearer  at  large.  At  first  tJiese  notes  were  considered  only  as 
written  evidence  of  a  debt ;  for  it  was  held  that  a  promissory  note 
was  not  assignable  or  indorsable  over,  within  the  custom  of  merchants; 
and  that  if,  in  f.u  t,  such  a  note  had  been  indorsed  or  assigned  over, 
the  person  to  w  honi  it  was  so  indorsed  or  assigned,  coidd  not  maintain 
an  action  witliin  the  custom  against  the  drawer  of  the  note  ;  nor  could 
even  the  person  to  whom  it  was  in  the  first  instance  made  payable, 
bi  iiig  such  action.  1  Salk.  129.  2  Ld.  Raum.  757.  759.  But  at  length 
they  were  recognised  by  the  legislature',  and  put  on  the  same  footing 
w  itii  I'liA.iii/ bills  of  exchange,  by  Stat.  3  and  4  Jnn.  c.  9.  (made  per- 
petual by  Stat.  7  .inn.  c.  25.  §  3.)  which  enacts  that  promissoiy  notes, 
pay.>ble  to  order  or  bearer,  may  be  assigned  and  indorsed,  and  actio|i 
maintaineil  tlicrcon,  as  on  inland  bills  of  exchange. 
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20/.  London,  January  I,  1793. 

I  promise  to  pay  .'1.  B.  or  bearer  on  demand  twenty  pounds  for 
value  received. 

r.  T. 


2  ^1.  London,  January  I,  1793. 

Two  months  after  date,  we  and  each  of  us  promise  to  pay  to  Mr. 
C.  B.  or  order,  twenty  pounds,  value  received. 

A.  B. 
C.  D. 
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♦  By  tliestets.  is  Geo.  IIL  r.  51.  and  17  Geo.  lU.  c.  30.  made  perpe- 
tual by  slat.  27  Geo.  III.  c.  16.  all  iicgoliable  notes  and  bills  for  less  than 
30».  are  declared  void  ;  and  notes  or  bills  between  that  sum  and  Si. 
must  be  made  payable  within  twenty-one  days  after  date  ;  must 
particularize  the  name  and  descriptions  of  the  payees ;  must  bear 
date  at  the  time  and  place  they  are  made  ;  must  be  attested  by  a  sub- 
scribing witness,  and  the  indorsement  of  them  must  be  attended  with 
the  same  strictness  in  all  respects,  and  made  before  tlic  notes  or  billl 
become  due. 

By  the  act  37  Geo.  IIL  e.  32.  the  acts  15  Gn.  III.  c.  51.  and  17  Gee. 
III.  c.  30.  were  suspended,  so  Jar  as  related  to  notes  under  si.  fiaijaMt 
on  demand  to  beur<-r.  This  act  of  suspension  (which  was  explained 
and  continued  bv  37  Geo.  IIL  cc.  61.  120.  and  39  Geo.  IIL  ec.  9.  47.) 
expired  on  ilh  Jultj,  1799.  By  ^  8  of  39  Geo.  Ml.  c.  10".  (a  stamp  act, 
passed  \'2v\i  Julij,  1799)  the  said  acts  15  and  17  Geo..  III.  were  sus- 
pended ( with  a  retrospect  to  Jiilij  5)  till  .Vovem'iir  30,  1802,  renfiecting 
such  notes  for  1  guinea  o«rf  1/.  racli.  By  +3  Gen.  III.  c.  1.  the  said 
acts  were  in  like  manner  suspended,  with  a  retrospect  to  said  30lh 
Alvemier.  By  Geo.  III.  c.  4.  the  act  37  Geo.  III.  c.  32.  was  con- 
tinued ;  and  by  45  Ceo.  III.  c.  25.  it  was  continued,  as  amended, 
during  the  then  war. 

By  45  Geo.  111.  e.  41.  (respecting  former  acts  as  to  small  notes  in 
Ireland,)  all  promissory  notes  for  less  than  20s.  Iris/i  currency  are  de- 
clared void. 

Bills  of  exchange  and  promissory-  notes  must  now  be  drawn  on 
stampt  paper.  The  stamp  is  proportioned,  under  the  various  acts, 
to  the  amount  of  the  bill.  If  foreign  bills  are  drawn  here,  the  whole 
set  must  be  stampt.  But  bills  drawn  abroad,  of  necessity,  arc  not 
liable  to  any  stamp  duty.  ' 

Bills  of  cxchan(;c  having  been  first  introduced  for  the  convenience 
of  commerce,  it  was  formerly  thought  that  no  person  could  draw  one, 
or  be  conccmcd  in  the  negotiation  of  it,  who  was  not  an  actual  mer- 
chant;  but  it  soon  being  found  necessary  for  others,  not  at  all  engaged 
in  trade,  to  adopt  the  same  mode  of  remittance  and  security,  it  has 
been  since  decidc<l  that  any  person  capable  of  binding  himself  hy  a 
contract,  may  draw  or  accej)t  a  bill  of  exchange,  or  be  in  any  way  en- 
gaged in  the  negotiation  of  it,  (and,  since  the  stat.  3  and  4  Jnu.  c.  9.  be 
a  parly  to  a  promissory  note,)  and  shall  be  considered  as  a  merchant 
for  that  purpose.  Cari/i.  82.  2  Vent.  292.  Comb.  152.  1  S/iow.  125. 
2.SA0W.  501.    /.«f7D.  891.  1585.     1 2  A/orf.  36.  380.    5a«-.  126. 

But  an  infant  cannot  be  sued  on  a  bill  of  exchange.  Carth.  160. 
Nor  a/'^me  covert ;  except  in  such  cases  as  she  is  allowed  to  act  as  a 
feme  sole.    1  Ld.  Kaijm.  I .'.7.    &ilk.  116.    See  tit.  Baron  and  Feme. 

Where  there  are  two  joint-traders,  and  a  bill  is  drawn  on  l>oth  of 
them,  the  acceptance  of  one  binds  the  other,  if  it  concern  the  joint 
trade  j  but  it  is  otherwise  if  it  concern  the  acceptor  only,  in  a  distinct 
interest  and  respect.    1  Salt.  126.    1  Ld.  liaym.  175. 

Sometimes  exchange  is  made  in  the  name,  and  for  the  account  of  a 
third  person,  by  virtue  of  full  power  and  authoriiy  given  by  him,  and 
this  is  commonly  termed /irocKi-a/ioi; ;  and  such  bills  may  be  drawn,  sub- 
scribed, inilorseil,  accepted  and  negoliatcd,  not  in  the  name  or  for  (he 
account  of  the  manager  or  transactor  of  any  or  all  of  these  branches 
of  rcmiitances,  but  in  the  name  and  for  the  account  of  the  person 
who  authorized  him.    Lrx  Merc. 

5.  A  promissory  note,  in  its  original  form  of  a  promise  from  one 
man  to  pay  a  sum  of  money  to  anotlier,  bears  no  resemblance  to  a 
bill  of  exchange.    When  it  is  indorsed  the  resemblance  begins,  for 
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then  it  is  an  older  by  tlic  inrloi'sor  lo  the  maker  of  the  note,  who,  by 
his  promise,  is  his  debtor,  to  puy  the  money  lo  the  indorsee.  The 
indorsor  of  llic  note  corresponds  to  the  drawer  of  the  bill  ;  tlic  maker 
to  the  dr.iwec  or  acceptor ;  and  the  indorsee  to  the  |)ayee.  When 
this  point  of  resemblance  is  once  fixed,  the  law  is  fully  settled  to  be 
eXiiclly  the  same  in  bills  of  exchange  and  promissory  notes:  and 
w  henever  the  law  is  repoi  led  lo  have  been  settled  with  respect  to  the 
acceptor  of  a  bill,  it  is  to  be  considered  as  applicable  to  the  (drawer, 
or)  maker  of  a  note  ;  when  with  respect  to  the  di-awer  of  a  bill,  then 
the  first  indorsor  of  a  note  ;  the  subsequent  indorsors  and  indorsees 
bear  an  exact  resemblance  to  one  another.    2  llurr.  676. 

Both  bills  and  notes  are  in  two  different  forms,  being  sometimes 
inadc  payable  to  such  a  man  or  his  order,  or  to  the  order  of  such  a 
man  ;  sometimes  to  such  a  man  or  bearer,  or  simply  to  bearer. 

The  first  kind  have  always  been  held  to  be  negotiable  ;  but  where 
they  were  nmdc  payable  to  the  ordrr  of  such  a  man,  exception  has 
been  taken  to  an  action  brought  by  that  man  himself,  on  the  ground 
that  he  had  only  an  authority  to  indorse  :  but  the  exception  was  not 
allowed.    10  286.    2  -SViow.  8.   Cnmb.  iO\.    Cari/i.  iOS.    And  it 

is  now  decided  law,  that  bills  and  notes  payable  to  brarer^  are  equally 
transferable  as  those  p^xyable  to  order ;  and  the  transfer  in  both  cases 
equally  confers  the  right  of  action  on  the  bund  fitle  holder.  1  Jilack. 
Se/i.  485.  3  Burr.  1516.  Slat.  3  and  4  Mn.  c.  9.  §  5.  I  Burr.  432. 
459.  The  mode  of  transfer,  however,  is  different ;  bills  and  notes 
payable  to  bearer  are  transferred  by  mere  delivery,  the  others  by  in- 
dorsement. 

6.  The  bills  and  notes  mentioned  above  are  considered  merely  as 
securities  for  money ;  hut  there  is  a  species  of  each  which  is  con- 
sidered as  money  itself.  These  are  batik  Jjofcs,  bankers'  cas/i  notety 
and  drafts  on  iatikt  rs  payable  on  demand. 

Bmk  notes  arc  treated  as  money  or  cash  in  the  ordinary  course  or 
transactions  of  business  by  common  consent,  which  gives  tliem  the 
credit  and  currency  of  money  lo  every  effectual  purpose  ;  they  are  as 
much  considered  lo  be  money  as  guineas  themselves  ;  1  Burr.  457.  and 
it  seems  arc  as  lawful  a  tender.  See  stat.  5  Win.  M.  c.  20.  §  28. 
3  Term  Refi.  554. 

Bankers'  eash  votes  and  drafts  on  bankers,  are  so  far  considered  as 
money  among  merchants,  that  they  receive  them  in  payment  as  ready 
r.ash  ;  and  if  the  parly  receiving  them  do  not  within  a  reasonable  time 
demand  the  money  he  must  bear  the  loss  in  case  of  the  banker's 
failure.  Whal  shall  be  construed  to  be  a  reasonable  time  has  been 
subject  to  much  doubt ;  it  was  formerly  considered  as  a  (piestion  of 
fact  depending  on  the  circunislances  of  ihe  case,  to  be  determined  by 
a  jury  ;  but  it  is  now  est.iblished  lo  be  a  (|Ucstion  of  law  lo  be  de- 
cided by  the  court,  though  the  precise  time  is  necessarily  unde- 
termined. 1  Illuek.  He/i.  I.  See  1  Ld.  Kaym.  744.  1  Si'ra.  415, 
416.  550.  2  Stra.  910.  1 175.  1248.  And  on  the  whole  the  best  rule  in 
these  cases  seems  lo  be,  ihat  drafts  on  bankers,  payable  on  demand, 
ought  lo  be  carrie<l  for  payment  on  the  veiy  day  on  which  they  are 
received  ;  if  fron^  the  distance  and  situation  of  the  parties  that  may 
conveniently  be  done. 

A  draft  on  a  banker,  post-dated,  and  tielivered  before  tlie  day  of  the 
date,  though  nol  intended  to  be  used  till  that  day,  must  be  stamped^ 
by  the  stat.  31  Ceo.  III.  e.  25.    MIrn  v.  Keeins,  I  Jiasi,  435. 

Bills  of  exchange  and  promissory  notes,  though  according  to  the 
general  principles  of  law,  they  are  to  be  considered  only  as  evi- 
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Wenccs  of  a  simple  contract,  are  yet  in  one  respect  regarded  us  spe- 
cialties ;  and  on  the  same  footing  with  bonds  ;  for  unless  the  contrary  be 
shown  by  the  defendant,  they  are  always  presumed  to  have  been  made 
on  a  good  consideration  ;  nor  is  it  incumbent  on  the  plaintiff  either  to 
show  a  consideration  in  his  declaration,  or  to  prove  it  at  the  trial.  I 
Black.  Reji.  443.  Peckham  v.  H'ood,  A'.  B.  Eaxi,  18  Geo.  lU.  Howe- 
ver, though  foreign  bills  were  always  entitled  to  this  privilege,  it  was 
not  without  some  difficulty  that  it  was  extended  to  inland  bills :  and 
notes  are  indebted  for  it  to  the  statute.  2  Ld.  Raym.  758.  1  Jitack. 
Refi.  487. 

7.  Bills  of  exchange,  contrary  to  the  general  nature  of  chases  in  ac- 
tion, are  by  tlic  custom  of  merchants,  assignable  or  negotiable  with- 
out any  fiction,  and  every  person  to  whom  they  are  triuisfcrred  may 
maintain  an  action  in  his  own  name  agiiinst  any  one,  who  has  before 
him  in  the  course  of  their  negotiation  rendered  hintself  responsible 
for  their  payment.  The  same  privilege  is  conferred  on  notes  by  the 
statute.  But  the  instrument  or  writing  which  constitutes  a  good  bill 
of  exchange  according  to  the  custom,  or  a  good  note  under  the 
statute,  must  have  certain  essential  qualities.    3  H'iIh.  2 1  J. 

One  of  these  qualities  is,  that  the  bill  or  note  should  be  for  the  pay- 
ment of  money  only ;  and  not  for  the  payment  of  nir»iu-y  ajtd  the 
doing  some  other  act;  (2  Hira.  1271.)  for  these  instruments  being 
originally  adopted  for  the  convenience  of  remittance,  and  now  con- 
sidered only  as  securities  for  the  future  payment  of  money  must  un- 
dertake only  for  that ;  and  it  must  be  money  in  specie,  not  in  good 
£ast  India  bonds,  or  any  thing  else  which  can  Itself  be  only  considered 
as  a  security.    2iull.  A'.  P.  273. 

Another  requisite  quality  is,  that  the  instrument  must  cany  with 
it  a  personal  and  certain  credit,  given  to  tlie  drawer  or  maker,  not 
confined  to  credit  on  any  particular  fund.  3  U'ils.  213.  liut  in  the 
application  of  this  principle  there  seems  to  be  a  material  <listinction 
between  bills  and  notes.  As  to  the  former,  where  the  fund  is  suppo- 
sed to  be  in  the  hands  of  the  drawee,  the  objection  holds  in  its  full 
force  ;  not  only  because  it  may  be  uncertain  whether  the  fund  will  be 
productive,  but  because  the  credit  is  not  given  to  the  /lerson  of  the 
ilrawer  ;  but  where  the  fund  on  account  of  which  the  money  is  paya- 
ble, either  is  in  the  hands  of  the  drawer,  or  he  is  accountable  for  it, 
the  objection  will  not  hold,  because  the  credit  is  personal  to  him,  and 
the  fund  is  only  the  consideration  of  his  giving  the  bill.  With  re- 
spect to  a  note,  if  the  drawer  promise  to  pay  out  of  a  particular  fund, 
then  within  his  power,  the  note  will  be  good  uixlei-  the  statute  :  the 
payment  does  not  depend  on  the  circumstance  of  the  fund's  proving 
unproductive  or  not,  but  there  is  an  obligation  on  his  /icrsonal  credit ; 
the  bare  making  of  the  note  being  an  acknowledgment  that  he  has' 
money  in  his  hands.  See  Josceiyne  v.  Lassere,  Fori.  281.  10  Mod 
294.316.  Jenny  w.  Herle,  I  Slra.  591.  2  Ld.  Raym.  1361.  8  Mod 
265.  Dawkes  el  -ux.  v.  Velorainc,  3  IVils.  207.  2  /Slack.  Re/i  782 
On  Uie  principle  which  governed  these  cases  an  order  from  an  owner 
•f  a  ship  to  the  freighter  to  pay  money  on  account  of  freight,  was  held 
to  be  no  bill  of  exchange.  2  S/ra.  1211.  But  such  a  bill  from  the 
freighters  of  a  ship,  to  any  other  person,  if  good  in  other  respects 
would  certainly  not  be  bad,  though  made  payable  on  account  of 
freight  ;  because  indisputably  there  is  a  personal  credit  given  to  the 
drawer,  the  words  »  on  account  of  freight,"  only  expressing  the  con 
siderauoii  for  which  the  bill  was  given.  Sec  Pierson  v.  l)unlo/i,  IJoue- 
571.    And  there  maybe  cases  where  the  instrument  inav  appear  at 
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first  sisht  to  bo  payable  out  of  a  particular  fund,  but  in  reality  be  an. 
ly  a  distinclioji  bow  the  drawee  is  to  reimburse  himself,  or  a  recital  of 
tile  particular  species  of  value  received  liy  the  maker  of  a  note  ;  in 
which  cases  their  validity  rests  on  the  personal  credit  given  to  the  ac- 
ceptor of  the  bill,  or  drawer  of  the  note.  2  Ld.  Jiaijm.  U81.  1545. 
3  Hira.  762.    JIurn.  K.  B.  12. 

Another  essential  quality  to  make  n  good  bill  or  note  is,  that  it 
must  be  absolutely  payable  at  all  events  ;  and  not  depend  on  any  par- 
ticular circumstances  which  may  or  n>ay  not  happen  in  the  common 
course  of  things.  3  IVits.  213.  1  Bttrr.  325.  See  2  Ld.  iiaym,  1362. 
13y6.  1563.  S  Mod.  363.  4  /'in.  240.  /il.  16.  2  Sira.  1151.'  4  Mod. 
242.  I  Burr.  323.  In  the  case  of  notes,  however,  it  is  not  necessaiy, 
that  the  time  of  piiyinent  should  be  absolutely  fixed  j  il  is  suflicient  if, 
from  the  nature  of  the  thing,  the  time  must  certainly  arrive  on  which 
their  payment  is  to  depend  ;  (2  Sira.  1217.  1  JJurr.  '227.)  for  here 
the  words  of  cngafj^ement  make  the  debt  ;  and  it  is  no  direction  to  an- 
other person  ;  the  former  ])art  of  the  note  is  a  promise  to  pay  the 
money  and  the  rest  is  only  fixing  the  particular  time  when  it  is  to  be 
paid.  It  is  suHicient  if  it  be  certainly,  and  at  all  events  payable  at 
that  time,  whether  the  maker  live  till  then,  or  die  in  the  interim. 
And  it  has  been  decided  that  a  promise  to  pay  "  within  two  monllis 
after  such  a  ship  sh;ill  be  paid  off,"  will  make  a  good  note  ;  for  the 
paying  off  the  ship  is  a  thing  of  a  public  nature  and  morally  certain. 
See  I  .iVi  u.  24.  I  il'i/s.  262,  263.  But  this  indulgence  seems  to  have 
been  carried  almost  too  far ;  and  such  a  latitude  seems  incompatible 
with  the  nature  and  original  intention  of  a  bill  of  exchange  ;  its  al- 
lowance in  favour  of  promissory  notes  arising  entirely  from  a  libei^ 
construction  of  the  statute  on  which  the  negotiability  of  those  notes 
depci.ds. 

In  most  of  the  cases  where  the  several  instruments  have  been  de- 
nied the  privilege  of  bills  and  notes,  it  is 'not  for  that  reason  to  be 
concluded  that  they  arc  of  no  force  :  when  the  fund  from  which  they 
nre  to  be  paid,  can  be  proved  to  have  been  proiluctive,  or  the  contin- 
gency on  which  they  depend  has  happened,  they  may  be  used  as  evi- 
dence of  a  contract  according  to  the  circumstances  of  the  case,  or  ac- 
cording to  the  relation  in  which  the  parties  stand  to  one  another.  See 
2  Jllack.  Rr/i.  1072. 

No  precise  form  of  words  is  necessary  to  make  a  bill  of  exchange 
or  a  note  under  the  statute  ;  any  order  which  cannot  he  complied  with, 
or  promise  which  cannot  be  performed,  without  the  payn\ent  of  mo- 
ney, will  make  a  good  bill  or  note.  Thus  an  order  to  deliver  money, 
or  a  promise  that  such  a  one  shall  receive  il.  10  Mod.  287.  2  Ld. 
Kaiiin.  1396.  1  Sira.  629.  706.  1  mis.  263.  3  Wila.  213.  8  Mod. 
364.    Ml.  \. 

The  words  value  recHvrd  being  in  general  inserted  in  bills  and 
notes,  there  seems  to  have  been  some  doubt  whether  they  were  es- 
sential ;  in  one  case,  {Buiibury  v.  Usscfy  2  Stra.  1212.)  where  the 
want  of  these  words  was  objected,  a  verdict  was  given  on  that  account 
against  the  instrument,  but  that  case  seems  a  very  doubtful  authority. 
On  several  occasions  it  appears  to  have  been  said  incidentally  by  the 
court,  and  at  the  bar,  that  these  words  are  unnecessary.  Fori.  283. 
Barn.  K.  B.  88.  8  Moil.  267.  1  Show.  5.  497.  3  Ld.  Raym.  1556. 
1481.  Luiw.  889.  1  Mad.  Km.  310.  And  the  i>oini  is  now  fully 
settled  that  these  words  ai-e  not  nccessai'y  ;  for  as  ihesc  instruments 
arc  always  presumed  to  have  been  niade  on  a  valuable  consideration. 
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words  whicli  import  no  raorc  cannot  be  essential.  Wiilt  v.  Lediaick, 
K.  n.  Ilil.  25  Geo.  111. 

Whether  it  be  essential  to  llic  constitution  of  a  bill  of  exciiangc, 
tliat  it  should  contain  words  which  render  it  ncsotiablo,  as  to  ortirr  w 
to  ii-anr,  stems  not  hitherto  to  have  received  a  direct  judicial  deci- 
sion. Tlierc  are  two  cases  in  which  the  want  of  such  words  ivas 
taken  as  an  exception  ;  but  as  there  were  other  exceptions,  the  point 
was  not  decided.  2  Stra.  1212.  3  lIV/s.  212.  In  another  case,  ihe 
same  exception  was  taken  and  overruled,  but  under  sucli  circum- 
stances that  the  point  was  not  generally  determined.  2  It'ils.  333.  If 
in  a  doubtful  point  however  it  may  be  aliowed  to  reason  on  general  prin- 
ciples, it  should  seem,  lliat  it  being  the  original  intention  and  the  actual 
use  of  bills  of  exchange  that  they  should  be  negotiable,  such  drafts  as 
want  these  operative  words  are  not  entitled  to  be  declarcil  on  as  spe- 
cialties, howe.vcr  they  may  be  sufficient  as  evidence  to  maintain  an 
action  of  another  kind.  A'l/rf,  42.  But  it  has  been  niled  that  sucli 
words  are  not  necessary  in  notes,  and  that  the  person  to  whom  they 
are  made  payable  may  maintain  an  action  on  them,  within  Ihe  statute 
against  the  maker.    Moor  v.  Paint.;  Jiurihv.  288. 

II.  Acceptance  is  an  engagement  to  pay  a  bill  of  exchange  ac- 
cording to  the  tenure  of  the  acceptance.  The  circumstances  which 
generally  concur  m  an  acceptance  arc  that  the  party  to  whom  it  is  ad- 
dressed binds  liimsclf  to  the  payment,  after  the  bill  has  issued,  be- 
fore it  has  become  due  and  according  to  its  tenor ;  by  either  sub- 
scribing his  name,  or  writing  the  word  accf/itf^  or  arct^/itttlj  or  accr/iUd 
A.  B.  But  a  man  may  be  bound  as  acceptor  w  ithout  any  of  these 
circumstances. 

An  acceptance  may  be  either  written  or  verbal ;  if  the  former,  it 
may  be  either  on  the  bill  itself,  or  in  some  collateral  w  riting,  as  a 
letter,  5<c.  1  Sim.  618.  In  foreign  bills  it  has  always  been  under- 
stood that  a  collateral  or  parol  acceptance  was  sufficient.  1  Hira. 
648.  3  liurr.  1674.  HurdK.  75.  And  it  is  now  settled  that  such  ac- 
ceptance is  also  good  in  cases  of  inland  bills  ;  as  by  word,  Lumtey  v. 
Palmer,  2  S/ra.  1000.  or  by  letter,  1  AiJc.  717.  (613.) 

The  acceptance  is  usually  made  between  the  time  of  issuing  the  bill 
and  the  time  of  payment  ;  but  it  may  also  be  made  before  the  bill  lias 
issued,  or  after  it  has  become  due  ;  w  hen  it  is  made  before  the  bill  is 
issued,  it  is  rather  an  agreement  to  accept,  than  an  actual  acceptance ; 
but  such  agreement  is  equally  binding  as  an  acceptance  itself.  3  Burr. 
1663.  Doug.  284.  I  Atk.  7  15.  (61 1.)  When  the  acceptance  is  made  af- 
ter the  time  of  payment  is  elapsed,  it  is  considered  as  a  general  promise 
to  pay  the  money  :  and  if  it  be  to  pay  according  to  the  tenor  of  the 
bill,  this  shall  not  invalidate  the  acceptance,  though  the  time  being 
past,  it  be  impossible  to  pay  according  to  the  tenor ;  but  th.:se  words 
shall  be  rejected  as  surplusage.  1  .Vu/i-.  127.  129.  1  Ld.  liaym.  364. 
474.     12  Mod.  214.  410.     Cartll.  459. 

Acceptance  is  usually  made  by  the  drawee,  and  when  before  the 
issuing  of  the  bill,  is  hardly  ever  made  by  any  other  person  ;  but,  af- 
ter the  issuing  the  bill  it  often  happens,  either  that  the  drawee  cannot 
be  found,  or  refuses  to  accept,  or  that  his  credit  is  suspected  ;  or  that 
he  cannot  by  reason  of  some  disability  render  himself  responsible  :  in 
any  of  these  cases  an  acceptance  by  another  person,  in  oriler  either  to 
prevent  the  return  of  the  bill,  to  promote  the  negotiation  of  it,  or  to 
save  the  reputation  of,  and  prevent  an  action  against  the  drawer,  or 
oome  of  tlie  other  pai  ties,  is  not  uncommon :  such  an  acceptance  is 
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called  an  acceptance  for  the  honour  of  the  person  on  whose  account  it 
is  made. 

Thai  engagement  which  constitutes  an  acceptance,  is  usually  made 
to  Uic  holder  of  the  bill,  or  to  some  person  who  has  it  in  contempla- 
tion to  receive  it ;  and  then  the  acceptor  must  answer  to  him,  and  to 
eveiy  one  who  l  itlier  has  had  the  bill  before,  or  shall  afterwards  have 
it  by  iudorscnieut ;  but  it  is  frequently  made  to  the  drawer  himself; 
and  tlicn  it  ni.iy  be  binding  on  the  party  making  the  engagement  or 
not,  according  to  the  circumstances  of  the  case. 

The  mere  answer  of  a  merchant  to  the  drawer  "  that  he  will  duly 
ho:iour  his  bill,"  is  not  of  itself  an  acceptance,  \nilcss  accompanied 
with  circumstances  which  may  induce  a  third  person  to  take  the  bill 
by  indorsement :  but  if  there  be  any  such  circumstances,  it  may 
amount  to  an  acceptance,  though  the  answer  be  contained  in  a  letter 
to  the  drawer.  Co-.v/i.  572.  5"+.  1  Jii.  7 IS.  (611.)  And  an  agree- 
ment to  accept  may  be  expressed  in  such  terms  as  to  put  a  third  per- 
son in  a  better  condition  than  the  drawer.  If  one  meaning  to  give 
credit  to  another,  make  an  absolute  promise  to  accept  his  bill,  the 
drawer  or  any  other  person  may  show  such  promise  on  the  exchange 
to  procure  credit,  and  a  third  person  advancing  his  money  on  it  has 
notJiing  to  do  with  the  ccjuitablc  circumstances  which  may  subsist  be- 
tween the  drawer  and  acceptor.    Dong.  286.  (399.) 

^.  in  consideration  of  having  conmiissioned  B.  to  receive  certain 
.ifricttii  bills  payable  to  him,  drew  a  bill  upon  B.  for  the  amount,  payable 
to  his  own  order  ;  B.  acknowledged  by  letter  the  receipt  of  the  list  of 
the  .njrican  bills,  and  that  jt,  had  drawn  for  the  amotuit,  and  assured  him 
that  it  would  meet  due  honour  from  him.  This  is  an  acceptance  of 
the  bill  by  B.  and  the  purport  of  such  letter  having  been  communi- 
cated by  Jl.  to  third  persons,  who,  on  the  credit  of  it,  advanced  money 
on  the  bill  to  jl.  who  indorsed  it  to  them  ;  held  that  /i.  was  liable  as 
acceptor  in  an  action  by  such  indorsees,  altliough  after  the  indorse- 
ment, in  consequence  of  the  Africun  bills  having  been  attached  in  BU 
hands,  who  was  ignorant  of  his  letter  having  been  shown,  A.  wrote  to 
B.  advising  him  not  to  accept  the  bill  when  tendered  to  him  ;  which 
as  between  .7.  and  B.  \vould  have  been  a  discharge  of  B^s  acceptance 
if  the  bill  had  still  remained  in  A.'a  hands.  Clarke  and  o!htra  v.  Cock, 
4  East,  57. 

An  acceptance  Is  generally  according  to  the  tenor  of  the  bill ;  and 
then  it  is  cr.Ucd  a  general  and  .ibsolule  acceptance  :  but  it  may  difler 
from  the  tenor  in  some  material  circinnstances,  and  yet,  as  far  as  it 
goes,  be  binding  on  the  acceptor.  Thus  it  may  be  for  a  less  sum 
than  that  mentioned  in  the  bill  ;  or  it  may  be  for  an  cnlai  ged  period. 

I  Stra.  214.  .Vnr/«,<f,  21.  So  the  drawee  may  accept  a  bill  which 
*as  no  time  mentioned  for  payment,  and  which  is  liuld  to  be  payable 
■at  sight,  to  pay,  at  a  distant  period ;  which  acceptance  will  bind  him. 

II  A/irf.  19lj. 

A  bill  was  payable  the  first  of  yoiiuan/ the  drawee  accepted  to  pay 
the  1st  o(  Marth  ;  the  holder  struck  out  the  1st  of  March,  and  inserted 
the  1st  oi  Januarif,  and  when  it  was  payable  according  to  that  date, 
presented  it  for  payment,  which  the  acceptor  refused  ;  on  v,  liich  the 
iiolder  restored  the  acceptance  to  the  original  form  ;  and  the  court 
held  that  it  continued  binding.  I'ricr  v.  H/iut,,  J'.asl.  3.;  (Vu  .  11.  So 
the  acceptance  may  direct  the  payment  to  be  made  at  a  diflcrcnt  place 
from  that  nienlioned  in  the  bill,  as  at  the  house  of  a  banker.  See  2 
iSV'iJ.  1195.  So  also  the  acceptance  may  differ  from  the  tenor  of  the 
bill  in  its  mode  of  payment,  as  to  pay  half  in  money,  half  in  bills 
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But!.  .'V.  P.  270.  An  acceptance  may  also  be  conditional,  as  "  to  pay 
when  certain  (joods  consigned  to  the  acceptor,  and  for  which  the  hill 
is  drawn,  shall  be  sold."    2  Sira.  1 IJ2. 

What  shall  be  considered  as  an  absolute  or  condiliunal  acceptance 
is  a  (]uc5tion  of  law  to  be  determined  bv  the  court,  and  is  not  to  ho 
left  to  the  jury.  1  Trrm  lirfi.  IB2.  Sec  1  Sira.  MS.  1  .fllk.T\T. 
(612.)  If  the  acceptance  be  in  writinff,  anti  the  drawee  intend  that  it 
should  he  only  conditional,  he  must  be  careful  to  cspress  the  condition 
in  wrilinjj  as  well  as  the  acceptance  ;  for  if  the  accejiiaiice  should  on 
the  face  of  it  appear  to  be  absoUitc,  he  cannot  take  advantage  of  any 
verbal  condition  annexed  to  it,  if  the  liill  should  he  negotiated  and 
come  to  the  hands  of  a  person  unacquainted  with  the  condition  ;  and 
even  against  the  person  to  whom  the  verbal  condition  was  expressed, 
the  burthen  of  proof  will  be  on  the  acceptor.  JJsjii,'.  23fi.  A  condi- 
tional acceptance,  when  tlic  conditions  on  which  it  depends  arc  per- 
formed, becomes  absolute.  Cow/i.  571.  Ilul  if  the  conditions  on 
•which  the  agreement  to  accept  a  bill  is  made,  be  not  complied  with, 
that  agreement  will  be  discharged.    Douff.  29". 

An  acceptance  by  the  custom  of  merchants  as  effectually  binds  the 
acceptor,  as  if  he  had  been  the  original  drawer ;  and,  having  once  ac- 
cepted it,  he  cannot  afterwards  revoke  it.    Cro.  Jac.  ."08.    Hartl.  487. 

A  very  small  matter  will  amount  to  an  acceptance  ;  and  any  woixls 
will  be  suflicicnt  for  that  purpose,  which  show  the  party's  assent 
or  agreement  to  pay  the  hill ;  as  if  upon  the  tender  thereof  to  him, 
he  subscribes,  aca'/ttcd,  or  accc/ircd  htj  me  A.  B.  or,  /  acctjit  the 
bill,  isfc.  these  clearlv  amount  to  an  acceptance.  Mothy,  book  2.  ca/i.  10. 
5  15. 

If  the  party  underwrites  the  bill,  /ircsentcc!  such  a  day  or  oniy  the 
day  of  the  month  ;  this  is  such  an  acknowledgment  of  the  bill  as  amounts 
to  an  acceptance.  3  J\*cw  jibr.  610.  Comb,  401.  So  if  he  order  a 
direction  to  another  person  to  pay  it.    BuU.  A'.  P.  270. 

If  the  party  says,  leave  your  bill  tvitb  me  and  I  tvill  accr/ii  /V,  or,  call 
for  it  to-morroiv  and  it  shall  be  accepted ;  these  words,  according  to 
tlie  custom  of  merchants,  as  effectually  bind,  as  if  he  had  actually 
signed  or  subscribed  his  name  according  to  the  usual  mimnGr. 

But  if  a  man  says,  leave  i/our  bill  iiii!/t  me  ;  I  will  look  over  mu  ac- 
counts  and  books  belvjcm  the  draivey  and  me,  and  call  to-morroiu,  and 
accordingly  the  bill  shall  be  acce/itrd  ;  this  does  not  amount  to  a  complete 
acceptance  ;  for  the  mention  of  his  books  and  accounts  show  s  plainly 
that  he  intended  only  to  accept  the  bill,  in  case  he  had  effects  of  the 
drawer's  in  his  hands.  And  so  it  was  ruled  by  the  Lord  C.  J.  JIale,  at 
Guildhall.    Molloy,  book  2.  cuji.  10.  §  20. 

A  foreign  hill  was  drawn  on  the  defendant,  and  being  returned  foi- 
want  of  acceptance,  the  defendant  said,  that  if  the  bill  came  back 
again  he  '.aould  /lay  it  ;  this  was  ruled  a  good  acceptance.  3  AVto  Mr. 
610.  cites  Mi>/i.  S  Geo.  I.  /*.  R.   Carr  v.  Coleman. 

If  a  merchant  be  desired  to  accept  a  bill,  on  the  account  of  another, 
and  to  draw  on  a  third,  in  order  to  reimburse  himself,  and  in  conse- 
quence he  draw  a  bill  on  that  third  person ;  the  bare  act  of  drawing 
this  bill  will  not  amount  to  an  acceptance  of  the  other  1  7'crm 
Jie/i.  269. 

An  agreement  to  accept  or  honour  a  bill,  will  in  many  cases  be 
equivalent  to  an  acccptiincc,  and  whether  th.tt  agreement  be  merely 
verbal,  or  in  writing,  is  immaterial :  if  A.  having  given  or  intending 
to  give  credit  to  13.  write  to  C.  to  know  whether  iic  will  accept  such 
bills  as  shall  be  drawn  on  hiin  on  B.'n  account ;  and  C.  return  for  answer. 
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thai  he  will  accept  them  ;  this  is  equivulcnt  to  an  acceptance  ;  and  a 
subsccnicnt  pioliihitioii  to  draw  on  him  on  U.'a  account,  will  be  of  no 
avail,  if  in  fact,  previous  to  that  ptoliibition,  the  credit  has  been  given. 
3  Burr.  1663. 

.\  letter  from  the  drawees  of  a  bill  in  England  to  the  drawer  in 
America,  stating  that  "  their  prospect  of  security  beinp;  so  much  im- 
proved lliey  shall  acci/it  or  cerlairUy  /la;/  l/ie  iill,"  is  an  acer/irance  in 
liiv ;  although  the  drawees  had  before  refused  to  accept  the  bill  when 
presented  lor  acceptance  by  the  holder,  who  resided  in  England,  and 
again  after  the  writing  such  letter  relused  pL^yment  of  il  when  pre- 
sented for  p-.ymei.l  :  and  aUhou;;h  such  letter  written  before  were 
not  reccive<l  liy  the  dra«cr  in  Jimcricu,  till  after  the  bill  became  due. 
Wynne  \.  Katkrs,  S  liaat,  314. 

If  a  book-keeper  or  servant,  or  other  person  having  authority,  or 
who  usually  transacts  business  of  this  nature  for  the  master,  accept  a 
bill  of  exchange,  this  shall  bind  such  master.    3  AVw  Mr.  611. 

If  a  bill  be  draw  n  on  a  servant  (as  a  clerk  of  a  corporation,  8cc.) 
with  direction  to  pl;,ce  the  money  to  the  account  of  his  employer,  and 
the  servant  accept  it  generally,  this  renders  him  liable  to  answer  per- 
sonally to  an  indorsee.    2  Sira.  935.    Hardw.  1. 

If  a  bill  be  accepted,  and  the  person  who  accepted  the  same  hap- 
pens to  die  before  the  time  of  payment,  there  must  be  a  demand  made 
of  his  executors  or  administrators  ;  and  on  non-payment  a  protest  is  to 
be  made,  although  tl'.c  money  becomes  due  before  there  can  be  ad- 
ininistr.ition,  Stc. 

Forging  the  acceptance  of  any  bill  of  exchange,  or  the  nnmber  ot 
principal  sum  of  any  accountable  receipt,  is  made  felony,  by  slat.  7 
Ceo.  II.  c.  22. 

III.  According  to  tlie  difference  in  the  style  of  negotiability  of  bills 
and'notes,  the  modes  of  their  transfer  also  differ.  Bills  and  notes 
payable  to  bearer  are  transferred  by  delivery  :  if  payable  to  ,i.  B.  or 
kearcr  they  ai  e  payable  to  bearer,  as  if  A.  B.  w  ere  not  mentioned.  1 
Burr.  .(52.  3  Lurr.  1516.  1  Black.  lit/i.  485.  But  to  the  transferor 
those  payable  to  oriU  r,  it  is  necessary  in  addition  to  delivery  that  there 
should  be  somclhiiig,  by  which  the  payee  may  appear  to  express  his 
order.  This  additional  circumstance  is  an  indorsement  ;  so  called 
from  being  usually  (though  not  necessarily)  written  on  the  buck  of  the 
note  or  bill. 

Where  no  regulation  is  made  by  act  of  parliament  (see  ante,  I.  4.) 
relative  to  the  negotiation  of  bills  or  notes,  no  particular  form  of 
words  is  necessaiy  to  make  an  indorsement ;  only  the  name  of  the  in- 
dorsor  must  ajipear  upon  it,  and  it  must  be  wrillon  or  signed  by  him, 
or  by  some  person  authorized  by  him  for  that  purpose. 

Indorsements  are  either  in  full  or  in  blank  ;  a  full  indorsement  is 
tliat  by  which  the  indorsor  orders  the  money  to  be  paid  to  some  parti- 
cular person,  by  name  :  a  blank  indorsement  consists  only  of  the 
name  of  the  indorsor.  Blank  imlorsements  are  most  frcipicnt,  indeed 
almost  miivei  sal  in  business.  A  blank  indorsement  renders  the  bill  or 
note  afterwards  transferable  by  deliver)'  only,  as  if  it  were  payable  to 
bearer  ;  for  by  only  writing  his  name  the  indorsor  shows  his  inten- 
tion that  the  instrument  should  have  a  gcncr.U  currency,  and  be  trans- 
ferred by  every  possessor.   Devg.  617.  (639.)  611.(633.) 

Except  where  restrained  by  stattite  (see  ante,  I.  4.)  the  transfer  of  a 
bill  or  note  may  be  made  at  aiiy  time  after  it  has  issued,  even  after  the 
d.iy  of  payment ;  ..;.d  in  case  of  bills,  where  the  acceptor  resides  at  a 
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distance  from  the  drawer,  is  frccjuently  made  before  acceptance.  1 
Ivd.  Jiaym.  i7S.  See  3  Term  Rcji.  80.  3  Burr.  1516.  I  Black.  Kcji. 
485.    ZJouj'.  61 1.  (633.) 

An  indoraenicnt  may  be  made  on  a  blank  note,  before  the  insertion 
of  any  date  or  sum  of  money,  in  which  case  the  iiidorsor  is  liable  lor 
any  sum,  at  any  time  of  payment  lliat  may  be  afterwards  inserted  ; 
and  it  is  immaterial  whether  the  person  taking  the  note  on  the  credit 
of  the  indorsement  knew  whether  it  was  made  before  the  drawing  of 
the  note  or  not ;  for  in  such  a  case  the  indorsement  is  equivalent  to  a 
letter  of  credit  for  any  indefinite  sum.    Drjug.  496.  (514.) 

On  a  transfer  by  delivery,  it  is  said  that  the  person  making  it  ceases 
to  be  a  party  to,  or  security  for  the  payment  of  a  bill  or  note  ;  (1  Ld. 
Jiaijm.  442.  12  Mod.  241.  1  Salk.  128.)  yet  it  seems  there  can  be 
littie  doubt  that  he  is  liable  in  another  sort  of  action  ;  as  for  money 
had  and  received,  &c.  sec  3  Term  Jti/i.  757.    4  Term  Rcfi.  177. 

Though  a  blank  indorsement  be  a  sufficient  transfer,  and  nray  enable 
the  person,  in  whose  favour  it  is  made,  to  negotiate  the  instrument, 
vet  it  is  in  his  option,  to  take  it  cither  as  indorsee,  or  as  servant  or 
agent  to  the  uidorsor  ;  and  the  latter  may,  notwithstanding  his  in- 
dorsement, declare  as  holder  in  an  action  against  the  drawer  or  ac- 
ceptor. Nothing  is  more  usual  than  for  the  holder  of  a  bill  or  note  to 
indorse  it  in  blank,  and  send  it  to  some  friend  for  the  pur]X)se  of  pro- 
curing the  acceptance  or  the  payment ;  in  this  case  it  is  in  the  power 
of  the  friend,  either  to  fill  up  the  blank  space  over  the  indorsor's 
name,  with  an  order  to  pay  the  money  to  himself,  which  shows  his 
election  to  take  as  indorsee  ;  or  to  write  a  receipt,  which  shows  he  is 
only  the  agent  of  the  indoi-sor.  I  Salk.  125.  123.  130.  1  Ultmu.  163.  2 
Ld.  liaijm.  871.  And,  on  this  principle,  one  to  whom  a  bill  was  de- 
livered with  a  blank  indorsement,  and  who  carried  it  for  acceptance, 
was  admitted,  in  an  action  of  trover  for  the  hill  against  the  drawee, 
to  prove  the  delivery  of  it  to  the  latter.  I  Salk.  130.  2  Ld.  Raym. 
871. 

The  original  contract  on  negotiable  bills  and  notes  is  to  pay  to  such 
person  or  persons,  as  the  payee,  or  his  indorsees,  or  their  indorsees 
shall  direct ;  and  there  is  as  much  privity  between  the  last  indorsor 
and  the  last  indorsee,  as  between  the  drawer  and  the  original  payee. 
When  the  payee  assigns  it  over,  he  docs  it  by  the  law  of  merchants, 
for  as  a  tiling  in  action,  it  is  not  assignable  by  the  general  law.  The 
indorsement  is  part  of  the  original  contract,  is  incidental  to  it  in  the 
nature  of  the  thing,  and  must  be  imderstood  to  be  made  in  the  same 
manner  as  the  instrument  was  drawn ;  the  indorsee  holds  it  in  the 
same  manner  and  with  the  same  privileges,  qualities  and  advantages 
as  the  original  payee,  as  a  transferable,  negotiable  instrument,  which 
he  may  indorse  over  to  another,  and  that  other  to  a  third,  and  so  on  at 
pleasure  ;  for  these  reasons  an  indorsor  for  a  valuable  consideration 
cannot  limit  his  indorsement  by  any  restriction  on  the  indorsee,  so  as 
to  preclude  him  from  transferring  it  to  another  as  a  tiling  negotiable. 
2  Hurr.  1225,  1223.  1226,  1227.  See  also  Cam.  311.  1  Stru.  457. 
2  Burr.  1216.  1  Black.  Re/i.  295.  and  as  to  the  efieci  of  restrictive 
indoi-sements,  sec  Doug.  615.(637.)  617.  (639,640.) 

Where  the  transfer  may  be  by  delivery  only,  that  transfer  may  be 
made  by  any  person  who  by  any  means,  whetlier  accident  or  thefl,  has 
obtained  the  possession  ;  and  any  holder  may  recover  against  the 
drawer,  acceptor  or  indorsor  ui  blank,  if  such  holder  gave  a  valua- 
ble consideration  without  knowledge  of  the  accident.  1  Burr.  452. 
^  Burr.  1516.    1  Black.  Rc/i.  485.    The  same  principle  applies  also 
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lo  the  case  of  a  bill  negotiated  with  a  blank  indorsement ;  Peacock  v. 
Rhodes  tl  at.  Doug.  fill.  (613.)  where  the  coinl  held,  that  there  was 
no  difference  between  a  bill  oi'  note  indorsed  blank,  and  one  payable 
to  bearer.  They  both  pass  by  delivery,  and  possession  proves  proper- 
ty in  both  cases.  The  holder  of  either  cannot  with  propriety  be  con- 
.sidercd  as  assignee  of  the  payee :  an  assignee  must  take  the  thing  as- 
signed, subject  to  all  the  equity  to  wliich  the  original  party  was  sub- 
ject :  if  lliis  rule  were  applied  to  bills  and  notes,  it  would  stop  their 
currency,  and  would  render  it  necessary  for  every  indorsee  to  inquire 
into  all  the  circumstances,  and  the  manner  in  which  the  bill  came  le 
the  indorsor  ;  bft  the  law  is  now  clearly  settled,  that  a  holder  coming 
fairly  by  a  bill  or  note  is  not  to  be  atfected  with  the  transaction  be- 
tween the  original  parties. 

But  a  transfer  by  indoraemeni  where  that  is  necessary,  can  only  be 
made  by  him  who  has  a  right  to  make  it,  and  that  is  strictly  only  the 
payee,  or  the  person  lo  whom  he  or  his  indorsees  have  transferred  it, 
or  some  one  claiming  in  the  right  of  some  of  these  parties.  Bills 
and  notes  in  favour  of  paitncrs  must  be  indorsed  by  them  all,  or  at 
least  by  one  in  the  firm  of  the  house  ;  and  a  bill  drawn  by  two  per- 
sons payable  lo  them  or  order,  must  be  indorsed  by  both.  Doug.  630. 
(653.)  in  note. 

If  a  bill  or  note  be  made  or  indorsed  to  a  woman  while  single,  and 
she  afterwards  many,  the  right  to  indorse  it  over  belongs  to  her  hus- 
band, for  by  the  marriage  he  is  entitled  to  all  her  personal  property. 

1  Sera.  S\6.    Ca.  L.  K.  246. 

If  a  man  become  bankrupt,  the  property  of  bills  and  notes  of  which 
he  is  the  payee  or  indorsee,  vests  in  his  assignees,  and  the  right  to 
iransier  is  in  them  only.  If  tlie  holder  of  a  bill  or  note  die,  it  de- 
volves to  his  executors  or  administrators,  and  they  may  indorse  it, 
and  their  indorsee  maintain  an  action,  in  the  same  manner  as  if  the 
indorsement  had  been  made  by  the  testator  or  intestate.  But  on  their 
indorsement  they  are  liable  jiemonalhi  to  the  subseqtient  parlies,  for 
they  caiuiot  charge  the  effects  of  the  testator.  They  may  also  be  the 
itiJorscci  of  a  bill  or  note  in  their  quality  of  executors  or  administra- 
tors ;  as  where  they  receive  one  from  their  testator  or  intestate  ;  and 
in  thai  character  they  may  bring  an  action  on  it  against  the  acceptor, 
or  any  of  the  other  parties.    3  IVils.  1.    2  Stra.  1260.    2  Jtamet,  137. 

2  Burr.  1225.    1  Term         487.    10  Mod.  313. 

When  a  bill  payable  to  order  is  expressed  to  be  for  the  vse  of  an- 
other person  than  the  p;iyee,  yet  the  right  of  transfer  is  in  the  payee, 
ami  his  indorsee  may  recover  against  the  drawer  or  acceptor.  Carlh. 
5.    2  Vcnl.  309.    2  Sho-.a.  509. 

It  has  been  adjudged,  that  a  bill  of  exchange  cannot  be  indorsed  for 
part,  so  as  to  subject  the  party  to  several  actions.  3  Xc.u  .dir.  610. 
Cart/i.  466.    1  Salt.  65. 

IV.  By  the  very  act  of  drawing  a  bill,  the  drawer  comes  under  an 
implied  engagement  to  the  payee,  and  to  every  subsequent  holder, 
fairly  entitled  lo  the  jwssession,  that  the  person  on  whom  he  draws  is 
capable  of  binding  himself  by  his  acceptance  ;  that  he  is  lo  be  found 
at  the  place  at  which  he  is  described  lo  be,  if  that  description  be  men- 
tioned in  the  bill  ;  that  if  Ihe  bill  be  duly  presented  to  him,  he  will 
accopt  it  in  writing  on  the  bill  itself,  according  lo  its  tenor ;  and  that 
he  will  pay  it  when  it  becomes  due,  if  presented  in  proper  lime  for 
dial  purpose. 
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In  dt  fauU  of  any  of  these  particulars,  the  drawer  is  liable  to  an  ac- 
tion Ml  the  suit  of  any  of  the  parties  before  mentioned,  on  due  dili- 
gence being  exercised  on  their  parts,  not  only  for  the  payment  i  f  the 
original  sum  mentioned  in  the  bill,  but  also,  in  some  cases,  ior  (hiraa- 
ges,  iutei  esl  and  costs  ;  and  ho  is  cciually  answerable  whether  the 
bill  was  drawn  on  his  own  account,  or  on  that  of  a  third  person  ;  for 
the  holder  of  the  bill  is  not  to  be  afl'cctcd  by  the  circumstances  that 
may  exist  between  the  drawer  and  another  ;  the  /ii-rsmut  credit  of  the 
drawer  being  pledged  for  the  due  honour  of  the  bill.  Bea'jiis.  See 
ante,  I.  7. 

If  a  man  write  his  name  on  a  blank  piece  of  paper,  and  deliver  it  to 
imother,  with  authority  to  draw  on  it  a  bill  ofexcliange  to  any  amount, 
at  any  distance  of  time,  he  renders  himself  liable  to  be  called  on  as 
the  drawer  of  any  bill  so  formed  by  the  person  to  whom  he  has  giren 
the  authority.    1  //.  lUitck.  lie/i.  313. 

If  acceptance  be  refused,  and  the  bill  returned,  this  is  notice  to  the 
drawer  of  the  refusal  of  the  drawee  ;  and  then  the  period  when  the 
debt  of  the  former  is  to  be  considered  as  contracted,  is  the  moment  he 
draws  the  bill  ;  and  an  action  may  be  inmiediaiely  commenced  against 
him;  though  the  regular  time  of  payment,  according  to  the  tenor  of 
the  bill,  be  not  arrived.  For  the  drawee  not  having  given  credit, 
which  was  the  ground  of  the  contract,  what  the  drawer  hud  under- 
taken has  not  been  performed.  Doug.  55.  Mi'ford  v.  Mayor.  Sec 
also  2  Sira.  'J49.  cited  3  Wiln.  16,  17. 

AVhen  a  bill  of  exchange  is  indorsed  by  the  person  to  whom  it  was 
made  payable,  as  between  the  indorsor  and  indorsee,  it  is  a  new  bill  of 
exchange  ;  as  it  is  also  lietween  every  subsequent  indorsor  and  in- 
dorsee :  the  indorsor  therefore,  with  respect  to  all  the  parties  subse- 
quent to  him,  stands  ui  the  place  of  tile  drawer,  being  a  collateral  se- 
curity for  the  acceptance  and  payment  of  the  bill  by  the  drawee  :  his 
Indorsement  imposes  on  him  the  same  engagement  that  the  drawing 
of  the  bill  does  on  the  drawer ;  and  the  period  when  that  engagement 
attaches  is  the  time  of  the  indorsement.  1  Salk.  133.  2  SItov/.  441. 
494.    2  Burr.  674. 

Nothing  will  discharge  the  indorsor  from  his  engagement  hut  the 
absolute  payment  of  the  money,  not  even  a  judgment  recovered 
against  the  drawer,  or  any  previous  indorsor.  3  Mod.  86.  2  Show. 
441.  494.  Neither  is  the  engagement  of  an  indorsor  discharged  by  an 
ineffectual  execution  against  the  drawer,  or  any  prior  or  subsequenC 
indorsor.    2  BlacH.  Kefi.  1235.  and  see  4  Term  Kefi.S2S. 

The  engagement  of  the  drawer  and  indorsore  is,  however,  still  but 
conditional.  The  holder,  in  order  to  entitle  himself  to  call  upon  them 
in  consequence  of  it,  undertakes  to  perform  certain  requisites  on  his 
part,  a  failure  in  which  precludes  him  from  his  remedy  against  them. 
Where  the  payment  of  a  bill  is  limited  at  a  certain  time  after  sight, 
it  is  evident  the  hoUler  must  present  it  for  acceptance,  otherwise  the 
time  of  payment  would  never  come  :  it  does  not  appear  that  any  pre- 
cise time,  within  which  this  presentment  must  be  made,  has  in  any 
case  been  ascertained :  but  it  must  be  done  as  soon  as,  under  all  the 
circumstances  of  the  case,  that  can  conveniently  be  done  ;  and  what 
has  been  said  on  the  presentment  of  bills  and  notes  payable  on  de- 
mand, seems  exactly  to  apply  here.    Sec  avte,  I.  6. 

Whether  the  holder  of  a  bill,  p.iyable  at  a  certain  time  after  the  date, 
be  bound  to  present  for  acceptance  immediately  on  the  receipt  of 
it,  or  whether  he  may  wail  till  it  become  due,  and  then  jjresent  it 
for  paj-raent,  is  a  question  which  seems  never  to  have  been  directly 
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determined  :  in  practice,  however,  it  frequently  liappetis  that  a  bill  is 
negotiated  und  transfcrrt-d  thioiij^h  many  hands  \vith(nit  acceptance; 
and  not  presented  to  the  drawee  till  the  linic  of  payment,  and  no 
objection  is  ever  made  on  thai  account.  Sees  Burr.  2671.  1  Term 
U</:.7\3. 

if,  however,  the  holder  in  fact  present  the  bill  for  acceptance,  and 
that  he  refused,  he  is  hound  to  give  rei^ular  notice  to  alt  the  preceding 
|K\riies  to  whom  he  intends  to  resort  for  non-payment  ;  to  the  drawer, 
that  he  may  know  liow  to  res;ulatc  his  conduct  with  respect  to  the 
drawee,  ami  make  other  provision  for  the  payment  of  the  hill ;  and 
to  the  indorsors,  that  tlicy  may  severally  have  their  remedy  in  time 
apainst  the  parties  on  whom  they  have  a  right  to  call ;  and  if,  on  ac- 
coinit  of  the  holtler's  delay,  any  loss  accrue  by  the  failure  of  any  of 
the  preceding  parties,  /le  must  bear  the  loss.  5  Burr,  2670.  1  TVriii 
M</,.  712. 

It  is  also  the  duty  of  the  holder  of  a  bill,  whether  accepted  or  not, 
to  present  it  for  payment  within  a  limited  time  ;  for  otherwise  the  law 
will  imply  that  payment  has  been  made  ;  and  it  would  be  prejudicial 
to  commerce,  if  a  bill  misht  rise  up  to  charge  the  drawer  at  any  dis- 
tance of  time,  when  all  accounts  might  be  adjusted  between  him  and 
the  drawee.  For  the  old  cases  on  this  sidiject,  see  1  Ha/k.  127.  132, 
133.  I  .S7/0JII.  155.  1  Ld.  Waj/m.  743.  2  6Vra.  8211.  This  time  for  de- 
mand of  payment  seems,  at  present,  to  be  regulated  by  the  cases  as 
to  notice  to  preceding  indorsors  immediately  following. 

A  presentment  either  for  payment  or  acceptance  must  be  made  at 
seasonable  hours  ;  which  are  the  common  hours  of  business  in  the 
place  where  the  party  lives  to  whom  the  presentment  is  to  l>e  made. 

If  acceptance  or  paynient  he  refused,  or  the  drawee  of  the  bill,  or 
maker  of  the  note,  has  become  insolvent,  or  has  absconded,  notice 
from  lAe  hoUIrr  himself  must  be  given  to  the  preceding  panics;  and 
in  that  notice  it  is  not  enough  to  say  that  the  drawee  or  maker  re- 
fuses, is  insolvent,  or  has  absconded,  but  it  must  be  added,  that  the 
holder  does  not  intend  to  give  him  credit.  The  purpose  of  giving 
notice  is  not  merely  that  the  indorsor  should  know  default  has  been 
made,  for  he  is  chargeable  only  in  a  secondary  degree  ;  but  to  render 
him  liable,  it  must  be  shown  that  the  holder  looked  to  him  for  pay- 
mciit,  and  gave  him  notice  that  he  did  so.  Sec  1  Hiro.  .i41.  515.  2 
Black.  Reft.  747.  as  to  bills  ;  and  1  Stru.  649.  2  Stra.  1087.  1  Term 
Re/i.  170.  as  to  notes. 

What  should  be  considered  as  reasonable  time  within  which  notice 
should  be  given,  either  of  non-acceptance  or  non-payment,  has  been 
subject  to  much  tloubt  and  uncertainty  ;  it  was  once  held,  that  a 
fortnijiht  was  a  reasonable  time,  but  that  is  now  much  narrowed.  I 
Mod.  27. 

With  respect  to  acceptance,  it  is  usual  to  leave  a  bill  for  that  pur- 
pose with  the  di-awee  till  the  next  day,  and  that  is  not  considered  as 
giving  him  time  ;  it  being  understood  to  be  the  usual  practice  ;  but  if 
on  being  called  on  the  ne.\t  day,  he  delay  or  refuse  to  accept  accord- 
ing to  the  tenor  of  the  bill,  the  rule  now  established,  where  the  par- 
ties, to  whom  notice  is  to  be  given,  reside  at  a  diflcrent  place  from 
the  holder  and  drawee,  is,  that  notice  nmst  be  sent  by  the  next  post. 
Under  the  s;une  circumstances,  the  same  rule  obtains  in  the  case  of 
non-payment.  1  Term  Jtc/i.  169.  So  also,  in  case  the  drawee  or 
maker  has  absconded,  or  cannot  be  found,  notice  of  these  circimi- 
stdiiccs,  either  in  case  of  non-acceptance  or  non-payment,  must  be 
sent  by  the  firet  post. 
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The  great  difficulty  has  been  to  establish  any  gener.il  rule,  wiicre 
the  party  entitled  to  notice  resides  in  the  same  place,  or  at  a  place  at 
a  small  distance  from  that  in  whicli  the  holder  lives.  On  lliis  point) 
as  well  as  on  the  <|Uestion  of  what  shall  be  consiiicrcd  as  a  rcasonalile 
time  for  making  the  demand  of  payment,  it  has  been  an  object  of  no 
little  controversy,  whether  it  was  the  province  of  tlic  jury  or  of  the 
judge  to  decide  :  (see  ante,  I.  6.)  till  lan  iy  it  si  unis  tile  jury  had  been 
permitted  to  determine  on  the  particulai-  <  i.  t  uuistances  of  each  indi- 
vidual case,  what  lime  was  reasonably  to  be  allowed,  cither  for  making 
demand  or  giving  notice.    Doug.  515.  (631.) 

But  it  having  been  found  that  this  was  productive  of  endless  un- 
certainty and  inconvenience,  the  court,  on  several  occasions,  have 
laid  it  down  as  a  principle,  thai  what  shall  be  considered  aa  reasonable 
time  in  either  cubc  is  a  qu;;biion  of  law;  juries  have,  hov.e\er,  strui;- 
gled  so  hard  to  ni.aiitain  il;c;r  privikn^e  in  this  respect,  that  in  two 
cases  ihey  narrowetl  the  lime  fur  demand,  contrary  to  ihc  opinion  oi" 
the  court ;  and,  on  a  second  trial  being  granted,  ihey,  in  botli  Cuses, 
adhered  to  their  opinion,  contraiy  to  the  direction  of  the  judije.  In 
one  of  them,  however,  application  being  made  fur  a  tliird  trial,  tJie 
court  would  have  granteil  it,  had  nut  the  plaiiitift'  pj  ecluded  himself  by 
proving  his  debt  under  a  commission  uf  bankrupt  which  had  issued 
against  Ihc  dr,iwccs  uf  llie  bill  bctui-c  ii  km  time  of  ihe  verdict  and 
the  application.  See  Doitg.  S\3.  1  Tcnn  Rcfi.  171.  and  the  case^ 
there  cited.  In  a  third  c.tse,  where  the  struggle  by  the  jtiry  was  to 
give  a  longer  time  fur  notice  than  was  necessary,  the  court  adhered  lu 
their  principle,  and  granted  no  less  thiui  tlu  cc  trials.  1  Term  Ke/i. 
167.  169.  Tindalw  Broien.  It  seems  therefore  fully  established,  that 
wlial  shall  be  reasonable  lime  is  a  question  of  law  ;  and  generally  that 
a  demand  must  be  made,  and  notice  given,  as  soon  as  under  all  tho 
circumstances,  it  is  possible  so  to  do. 

The  reason  why  the  law  requires  notice  is,  that  it  is  presumed  lh,-it 
the  bill  is  drawn  on  account  of  the  drawee's  having  elVects  of  the 
drawer  in  his  hands ;  and  that  if  the  latter  has  notice  that  the  bill  la 
not  accepted,  or  not  paid,  he  may  withdraw  them  inmiediatcly.  But 
if  he  have  no  effects  in  the  other's  hands,  then  he  cannot  be  injui;c(l 
for  want  of  notice  ;  and  if  it  be  proved  on  the  part  of  the  plainiiffV 
tliat  from  the  lime  the  bill  was  drawn,  till  the  time  it  becime  due,  the 
drawee  never  had  any  eficcts  of  the  drawer  in  his  hands,  notice  to 
the  latter  is  not  necessary  in  order  to  charge  him,  for  he  must  know 
this  fiict  ;  and  if  he  had  no  effects  in  the  drawee's  hands,  he  had  no 
right  to  draw  upon  him,  and  to  expect  payment  from  him  ;  nor  can 
he  be  injured  by  the  non-payment  of  the  bill,  or  ihe  want  of  notice 
that  it  has  been  dishonoured.  1  Term  Jieti.  410.  and  sec  1  Term  lie/' 
405. 

Yet,  though  it  appear  that  the  drawer  had  no  effects  in  the  hand:! 
«f  the  drawee,  no  action  can  be  maintained  against  the  indomor,  if  no 
notice  was  given  him  of  the  bill  being  dishonoured  ;  for  though  ti;e 
drawer  may  have  received  no  injury,  the  indorsor,  who  must  be  pi  .: 
sumed  to  have  paid  a  valuable  considci-alion  fur  the  bill,  probably  has 
2  Term  Jte/i.  714. 

Though  in  the  case  where  the  drawer  has  effects  in  the  hands  of  tho 
drawee,  the  want  of  notice  cannot  be  waived  by  a  subsequent  pronii.sc 
by  the  drawer,  to  discharge  the  bill ;  yet  where  he  had  no  crt'ccts  it 
may  ;  though  it  appear  that,  in  fact,  he  sustained  an  injury  for  want  of 
such  notice  :  such  a  subsequent  promise  is  an  acknowledgment  thai 
he  had  no  right  lo  draw  en  the  drawee  ;  .ind  H"  he  hw  in  fact  sil-itutt- 
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ed  ilamuge,  il  is  his  own  fault.  But  where  damu);<!  >«  such  a  I'll;!* 
has  bctii  Mibiuincd.  »nd  no  subsequent  promise  uppciU's,  it  niuj  be 
very  dou1>tfui  wlictUcr  witiil  of  iiulicc  can  be  waived.  See  2  J'triii 
if./i.  713,  ru. 

In  the  niunncr  in  which  notice,  cither  of  non-acceptance  or  niin< 
payment,  is  i;iveu,  there  i»  a  remarkable  dilTercnce  between  it  land 
and  foreign  bills  ;  in  llie  loriner  no  particular  form  ol'  words  is  ne- 
cessary to  entitle  the  lioideno  recover  against  the  drawer  or  indorsfira, 
the  auiouiil  of  the  bill,  on  failuie  of  the  drawee  or  acceptor;  it  is  sul- 
ficiei'.t  if  it  appear  that  Ihfi  liold<  r  means  to  give  no  credit  to  the  latter, 
but  to  hold  the  former  to  their  responsibility.  1  Tmn  Jiefi.  \70.  But 
ill  lorciijn  bills  other  formalilics  are  reciuired  ;  if  the  person  to  whom 
the  bill  is  addressed,  on  presentment,  will  not  accept  it,  the  holder  is 
to  carry  it  to  a  person  vested  with  a  public  character,  who  is  to  to 
the  draw  ee  and  demand  aceepiuiice,  and  if  he  then  refuse,  the  ofliccr 
is  there  to  m  .ke  a  minute  on  the  bill  itself,  consisting  of  his  initials, 
the  month,  the  day  and  the  year,  with  his  charges  for  minuting.  Ho 
must  afterv.ards  draw  up  a  solemn  declaration,  that  the  bill  has  been 
presented  for  acceptance,  which  was  refused,  and  that  the  bolder  in- 
tends to  recover  all  damages  which  he,  or  the  deliverer  of  tl>e  money 
to  the  drawer,  or  any  other,  may  sustain  on  account  of  the  non-ac- 
ccpiance:  the  minute  is,  in  common  language,  termed  the  noting  of 
the  bill;  the  solemn  diiclaralion,  the  /iroirst ;  and  the  person  whose 
office  it  is  to  do  tnese  acts,  a /.ublk  notary  :  and  to  his  protestation  all 
foreign  courts  give  credit.    Alul.26i.    Mar.  \6. 

This  /irolfnt  must  be  made  within  the  regular  hours  of  business, 
and  in  sufficient  time  to  have  it  sent  to  the  holder's  correspondent  by 
the  verit  next  JiosI  after  acceptance  refused  ;  for  if  il  be  not  sent 
by  that  time,  with  a  letter  of  advice,  the  holder  will  be  construed  to 
have  discharged  the  drawer  and  the  other  parties  entitled  to  notices 
and  noting  aloiie  is  not  suflicient  ;  there  must  absolutely  be  a  pretest 
to  rcnner  tlic  preceding  parlies  liable.  Jititl.  jV.  P.  271.  2  Term 
Rejy.  713. 

Bui  in  this  case  the  holder  is  not  to  send  the  bill  itself  to  hiscor- 
res|>ondent;  he  must  retain  it,  in  order  lo  dcmtuid  payment  of  ths 
drawee  w  hen  il  becomes  due. 

\A'hen  the  bill  becomes  due,  whether  it  was  accepted  or  not,  it  ia 
again  to  be  pieseuicd  for  payment  wiiliin  the  days  of  grace,  and  if 
payment  be  refused,  the  bill  must  be  pi-otested  for  non-payment,  luid 
the  bill  itself,  together  with  llie  protest,  sent  to  the  holder's  cories- 
pondent.  unless  lie  shall  be  ordered  by  him  to  rctaiit  the  bill,  with  a 
pi-ospect  of  obtaining  its  discharge  from  the  acceptor.  Beawea. 

As  this  pioicst  on  foreign  bills  must  be  made  &;i  the  last  day  of 
grivce,  and  inimediale  notice  sent  to  the  parties  concerned,  it  seems 
established  thai  such  a  bill  is  ixiyablc  on  drmuiid  made,  al  any  lime 
tlief  day,  within  reasonable  hours  ;  and  lltat  the  acceptor  has  not  the 
whole  day  to  pay  the  bill.    4  Vrrm  A't/i.  170. 

Besides  the  protest  for  non-acceptance  and  non-payment,  there  ntay 
also  be  a  prote.st  far  better  security;  this  is  usual  when  a  merchant, 
vto  has  accepled  a  bill,  happens  to  become  insolvent,  or  is  publicly 
reported  to  have  f„ilcU  in  bis  credit,  or  absents  himself  from  'Change, 
bclore  the  bill  he  has  accepted  has  become  due  ;  or  when  the  liolder 
has  any  icaMn  to  suppose  it  will  not  be  paid  ;  in  such  cases  he  may 
cause  a  notary  lo  demand  belter  sccurily,  and  on  that  being  refuseilf 
nia''e  protest  for  waiu  of  il ;  which  protest  must  also  be  sent  to  tliB 
parties  concei  ni:d  by  the  next  post.    jl&r.  27.    I  LA.  liaym.  74S. 
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AVlierc  llic  original  bill  is  lost,  and  another  cannot  lir  had  of  t!  ■. 
drawer,  a  protest  may  be  made  on  a  ciipy.  especially  where  the  r;- 
fus,il  of  payment  is  not  for  want  of  the  oiigiiial  bill,  but  merely  for 
another  c:iuse.    1  S/iow.  164.  -  . 

The  cflcct  of  protest  for  non-acccptancc  or  non-payment,  is  to 
charge  the  drawer  or  indorsors,  not  only  with  the  p.;ynient  of  the 
piiiicipal  sum,  but  with  interest,  damages  and  expenses  ;  whieh  lat- 
ter consist  usually  of  the  exchange,  re-exchange,  provision  and  post- 
age, together  with  the  expenses  of  the  protest.    See  Sira.  649. 

Whenever  interest  is  allowed,  and  a  new  action  cannot  be  brought 
for  it,  which  is  the  case  on  bills  and  notes,  the  interest  i*  to  be  caKn- 
latcd  up  to  the  time  of  signing  final  judgment.  2  Jiurr.  1086,  1087. 
and  sec  2  Term  Rr/i,  52. 

The  principal  dillerencc  between  foreign  and  inland  bills  of  ex- 
change at  common  law,  seems  to  have  bei  ii  this.  A  protest  for  non- 
acceptance  or  non-payment  of  a  foreign  bill  was,  and  still  is,  essen- 
tially necessary  to  charge  the  drawer  on  the  deficit  of  tlic  drawee  ; 
nothing,  not  even  the  principal  sum,  could  or  can,  at  tliis  tiine,  be  rc- 
cmered  against  him  without  a  |)rotest  ;  no  nther  form  of  notice  having 
been  admitted  by  the  custom  of  merchants  as  snnitient  :  but  on  inland 
bills,  simple  notice,  within  a  reasonable  time,  of  the  default  of  the 
drawee,  was  held  sufficient  to  charge  the  dniwer,  w  ithout  liie  snlcmni- 
ty  of  a  protest ;  the  disadvantage  arising  from  thence  was  this,  that 
notice  entitled  tlie  holder  to  recoier  only  the  sum  in  the  original  bill, 
which,  in  many  cases,  might  be  a  veiy  serious  disadvantage  :  to  re- 
medy this  inconvenience  in  some  degree,  the  stat.  9  and  10  tl'm.  III. 
r.  17.  and  afterwards  tlie  stat.  3  and  i  ./'.'«.  c  9.  were  passed  ;  the 
professed  intention  of  wliich  acts  was  to  put  inland  bills  on  the  same 
footing  as  foreign  ones;  so  far  as  relates  to  the  recovery  of  damages, 
interests  aiid  costs,  (i.  e.  expenses,)  by  means  of  the  protest  they  have 
done  it  ;  but  there  are  several  minute  particulars,  in  which,  from 
«n  attentive  perusal  of  the  acts,  it  will  appear  they  still  difl'er. 

To  the  constitution  of  a  bill  of  exchange,  as  has  been  said  before, 
<t  is  not  necessary  that  the  words  value  rrcrivrd  should  be  inserted  ; 
anil  the  want  of  these  in  a  foreign  bill  cainiot  depriv  e  the  holder  of  the 
benefit  of  a  protest ;  but  that  benefit,  in  case  of  non-payment,  is  not 
given  by  tlie  statutes  to  inland  bills  which  want  these  words,  and 
therefore  they  cannot  be  protested  for  non-payment ;  and  the  second 
act  provides,  that  "  where  these  words  are  wanting,  or  the  value  is 
less  than  20/.  no  protest  is  necessary  either  for  non  acceptance  or  non- 
payment," the  safest  construction  of  which  seems  to  be,  that  inland 
bills,  without  the  words  va/itr  reccivrd^  or  under  20/.  shall  continue  as 
at  common  law,  and  shall  not  be  entitled  to  the  privilege  of  a  protest, 
cither  for  non-acceptance  or  non-payment. 

.\n  inland  bill,  payable  at  so  many  days  after  ni^hl,  cannot  be  pro- 
tested at  all  ;  and  no  inland  bill  can  be  protested  liil  n/cr  the  cxpiia- 
tion  of  the  threif  days  of  grace  ;  notice  of  which  protest  is,  by  llic 
statute,  to  be  sent  within  fourteen  days  after  the  protest.  4  Trriu  Kifi. 

iro. 

There  appears  also  to  be  another  difference  subsistinft  between  fo- 
reign and  inland  bills  of  exchange  ;  for  where  acceptance  .uiri  payment 
both  are  refused  on  foreign  bills,  it  seems  necessary  that  there  should 
be  a  protest  for  each  ;  but  under  the  stat.  3  and  4  Ann.  c.  9.  it  seems 
-that  one  protest  for  cither,  on  an  inland  bill,  is  sufficient. 

On  inland  bills,  where  damages,  interest  and  costs  [expenses]  are 
•to  be  recovered,  there  is  more  indulgence  in  the  time  allowed  for  no- 
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ficc  iif  non-paymnit  tluin  wlieic  only  the  principal  sum  is  lo  be  rc- 
iDviiTcl ;  fill'  «iii:rt  llific  is  no  protest  for  non-payniciii,  presentation 
f'.ir  ]);iyni<  ril  iimsl  lie  made  so  early  on  tlic  last  ilay  of  grace,  that 
the  lioUler  ijiay  yivc  notice  of  non-puymcnl  by  the  next  post.  See 

bi-forr. 

■I'liiit  part  of  llic  Stat.  3  and  4  Ann.  r.  9.  which  puts  notes  on  the 
sanii;  fmiii'.p,-  «iih  inland  bills,  makes  no  express  provision  for  pro- 
tcsling  tlieiu  for  non-payment  ;  but  there  ran  be  no  doubt  that  the 
practice  under  which  such  a  protest  is  frequently  made  is  founded  in 
justice. 

As  lo  several  niceties  relative  to  qualified  acceptances,  and  protests 
under  Jieculiar  circtimstances,  see  Banvcs*  l^cx  Merc.  See  also  1 
IVih.  ]«.;.    Don;;.  249. 

When  a  bill  is  once  accepted  absolutely,  it  cannot  in  any  case  be  re- 
voked, and  the  acceptor  is  at  all  events  bound,  though  he  hear  of  the 
drawer's  having  failed  the  next  moment,  even  if  the  failure  was  bc- 
''fore  tlic  acceptance.  The  acceptor  may,  however,  be  discharged 
by  an  express  declaration  of  the  holder,  or  by  something  e(iuiralent 
to  such  declaration.  Dr,iig.2Cu.  (249.)  But  no  circumstances  of  in- 
dulgence shown  to  the  acccjjior  by  the  holder,  nor  an  attempt  by  him 
to  recover  of  the  drawer,  will  amottnt  lo  an  express  declaration  of 
discharge.  Doiti;.  235.  (247.)  Neither  will  any  length  of  time  short 
nf  the  statute  of  limitations,  nor  the  receipt  of  part  of  the  money 
fram  the  drawer  or  indorsor,  nor  a  promise  by  indorsement  on  the 
bill  by  the  drav.cr  to  pay  the  residue,  discharge  the  holder's  remedy 
against  the  acceptor.  Doug.  238.  (250.)  in  note  ;  but  sec  Slra.  733. 
8ec  ante,  II. 

Though  the  receipt  of  part  from  the  drawer  or  indorsor  be  no  dis- 
charge to  the  acceptor,  yet  the  receipt  of  part  from  the  acceptor  of 
a  bill,  or  the  maker  of  a  note,  is  a  discharge  to  the  drawer  and  indor- 
Kors  in  the  one  case,  and  to  the  indorsors  in  the  other,  unless  due  no- 
tice be  given  of  the  non-paynient  of  the  residue  ;  for  the  receipt  of 
part  from  the  maker  or  acceptor  without  notice,  is  construed  lo  be  a 
ijiving  of  credit  fur  the  remainder,  and  the  undertaking  of  the  pre- 
fcfling  parties  is  only  conditional  lo  pay,  in  default  of  the  original 
debtor,  on  due  notice  given  ;  but  where  due  notice  is  given  that  the 
bill  is  not  duly  paid,  llie  receipt  of  part  of  the  money  from  an  acceptor 
or  maker,  w  ill  not  discharge  the  drawer  or  indorsors ;  for  it  is  for 
their  advantage  that  us  much  should  be  received  from  others  as  may 
be.  1  Ld.  y^nwi.'i.  744.  2  Hira.  745.  I  U'ih.  48.  Bull.  -V.  271. 
Si)  the  receipt  of  part  from  an  indorsor,  is  no  discharge  of  the  drawer 
cr  preceding  indorsor. 

In  ex  /inrie  ll  ihoti,  in  the  matter  of  Por/alen,  a  bankrupt,  it  was 
determined  by  I.orfl  J-'Mlon,  "  that  if  a  person  held  the  security  of  » 
drawer  upon  an  accejitor  of  a  bill  of  exchange,  and  such  holder  gave 
the  acceptor  time  upon  the  bill,  he,  fiom  that  moment,  had  no  demand 
Sgainst  the  drawer,  whether  «<//t'c«(  or  noi."  Petitions  after  T"!  ;;!.  term, 
1805,  (which  had  been  fre(|uenlly  determined  by  Lord  Thurlow  in  pre- 
ceding cases  of  a  similar  nature.) 

11"  the  dr:nvcr  of  a  note,  or  the  acceptor  of  a  bill,  be  sued  by  the 
indorsee,  and  the  bail  pay  the  debt  and  costs,  this  absolutely  dis- 
•cliarges  the  indorsor  as  much  as  if  the  principal  had  paid  Ihe  note  or 
bill ;  and  the  hail  caimot  afterwards  reco\  er  against  the  indorsor  in  the 
nan)e  of  the  indorsee.    I  l\'ils.  46. 

Though  in  order  lo  entitle  himself  to  call  on  any  of  the  preceding 
parlies,  in  default  of  the  acccplor  of  a  bill,  or  maker  of  a  nete,  it  be 
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necessary  that  the  holder  shoxild  give  due  notice  of  such  dcTiult,  lo 
ihc  paity  to  whom  he  means  to  resort,  yet  notice  to  that  party  alone  is 
sufficient  as  against  him  :  it  is  not  necessary  that  any  allenipt  should 
lie  made  to  recover  the  money  of  any  of  the  other  collateral  underta- 
kers ;  or,  in  case  of  such  attempt  being  made,  to  give  notice  of  its  bemg 
without  effect.  Thus,  in  order  to  entitle  himself  to  recover  aganist 
an  indorsor,  it  is  not  necessary  for  the  indorsee  to  show  an  attempt  to 
recover  against  the  drawer  of  a  bill  of  exchange,  or  the  payee-in- 
doreor  of  a  promissory  note.  Sec  1  SM.  131.  133.  I  5/ra.  441.  1 
Ld.  Kaijm,  443.  and,  finally,  Het/lin  v.  Munison,  2  nun-.  669.  on  the 
principles  of  all  which  cases  it  is  now  finally  settled,  that  lo  entitle  the 
indorsee  to  recover  agauist  the  indorsor  of  an  in/anrl  bill  of  exchange, 
it  is  not  necessaiy  to  demand  the  money  of  the  first  drawer. 

By  the  said  siat.  3  and  4  Jiin.  c.  9.  §  7.  it  is  enacted,  "  that  if  any 
person  accept  a  bill  of  exchange  for  and  in  satisfaction  of  any  former 
dclit  or  sum  of  money  formerly  due  to  liini,  this  shall  be  accounted  and 
esteemed  a  full  and  complete  payment  of  such  debt ;  if  such  person 
accepting  of  any  such  bill  for  his'debt,  do  not  take  his  due  course  to 
obtain  puvment  of  it,  by  endeavouring  to  get  the  same  accepted  and 
paid,  and  make  his  protest  according  to  the  directions  of  the  act,  cither 
for  non-acceptance  or  non-payment." 

V.  I.  Before  the  doctrine  of  bills  of  exchange  was  well  imder- 
stood,  and  ihe  nature  and  extent  of  the  customs  relative  to  them 
fully  recognised  by  the  couits,  the  remedy  on  them  was  sought  in 
different  forms  of  action,  according  to  the  opinions  which  were 
entertained  of  the  applicability  of  the  several  forms  to  the  respective 
situations  of  the  parties.  See  Hardr.  485.  487.  1  Mud.  28i.  1  Vent. 
152.  \  I-rrem.  14.  \  Lev.  298.  \\  Mad.  190.  Com*.  204.  1  Salk. 
123.  n  Mod.yi.  j%S.  Skinn.Ud.  Sira.  680.  8  Mod.  i73.  \  Mod. 
Jint.  '1%  /il.  13.  Mor^.  Prrc.  SiS.  Kcuebower  \.  Timn,  B.  R.  E.  22 
Geo.  III.  Jlailei/y  47.  The  conclusion  resulting  from  all  which  cases 
seems  to  be,  that  where  a  privily  exists  between  the  parties,  there  an 
action  of  debt,  or  of  indebitatus  a«siim/isit  may  be  maintained ;  but 
that  where  it  does  not  exist,  neilher  of  these  actions  will  lie. 

A  privity  exists  between  the  payee  and  the  drawer  of  a  bill  of  ex- 
change ;  the  payee  and  drawer  of  a  promissoiy  note  ;  the  indorsee  and 
his  immediate  indorsor  of  either  the  one  or  the  other  ;  and  perhaps 
between  the  drawer  and  acceptor  of  a  bill  :  provided  that  in  all  these 
cases,  a  consideration  passed  respectively  between  the  parties. 

But  it  seems  to  be  considered,  that  no  privity  exists  between  the 
indorsee  and  acceptor  of  a  bill,  or  the  maker  of  a  note,  or  between  an 
indorsee  and  a  remote  indorsor  of  either. 

The  action  which  is  now  usually  brought  on  a  bill  of  exchange,  is  a 
special  action  on  the  case,  founded  on  the  custom  of  merchants. 

That  custom  was  not  at  first  recognised  by  the  court,  unless  it  was 
specially  set  forth,  and  therefore  it  was  deemed  necessary  to  set  forth 
by  way  of  inducement,  so  much  of  it  as  applied  to  the  particular  case, 
and  imposed  on  the  defcridant  a  liability  lo  pay.  Sec  i  IK;/*.  189.  1 
I,d.  21.  175.    5  Mad.  86.    4  Mod. '242. 

But  when  the  custom  of  merchants  was  recognised  by  the  judges 
as  part  of  the  law  of  the  land,  and  they  declared  they  would  take  no- 
tice of  it,  as  such,  f  .r  o^rio,  it  became  unnecessary  lo  recite  the  custom 
at  full  length  ;  a  simple  allegation,  that  "  the  drawer,  (mentioning  him 
by  his  name,)  orrorrfm^-  to  t/ir  custom  of  mrrc/iania.  drew  his  bill  of  ex- 
change," Stc.  was  sufficient.    And  if  the  plaintiff,  still  adhering  to 
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foi-mer  prtcedcnls,  llioiighl  proper  to  recite  tlie  custom  in  general 
terms,  and  ili<l  not  briiij^  his  case  within  the  custom  so  set  forth ;  yet 
if  l)y  the  hiw  of  merclianls,  us  recognised  by  the  tmirt,  the  case  at 
slated,  entitled  him  to  his  action,  he  niij^ht  recover  ;  und  the  setting 
forth  of  the  custom  was  reckoned  surplusage  and  rejected.  See  1 
S/40m.r,\T.    2  L(l  liaiim.  1 542. 

Whether  the  drawer  of  a  hill,  or  the  indorsor  of  a  bill  or  of  a  note, 
pcceiviiij;  the  bill  or  the  note  in  the  regular  course  of  negotiation  before 
it  has  become  due,  can  maintain  an  iiction  on  it  u);ainst  the  acceptor  or. 
maker,  in  the  cliaracler  of  indorsee,  seems  undecided  ;  but  there  is  a 
case  which  clearly  shows  that  a  dr.iwer  or  indorsor  cannot  maintain  an 
action  against  the  acceptor  in  the  character  of  indorsee,  ivhcre  the  in- 
dorscment  in  afirr  tlif  rifimal  of  fimnn^nt  ;  because  when  a  bill  is 
returned  unpaid  cither  nn  the  drawer  or  indorsor,  its  negotiability  is 
at  an  end.  Itrck  v.  Robtcy,  Tnn.  U  Ocu.  III.  1  H.  Black.  Heft.  69.  in 
the  notes. 

The  action  therefore  in  which  the  drawer  or  indorsor,  after  pay- 
ment of  the  money  in  default  of  the  acceptor,  may  recover  the  first 
against  the  acceptor,  and  the  latter  against  any  of  the  preceding  par- 
ties, must  be  brought  in  their  original  capacity  as  drawer  or  indorsor, 
and  not  as  indorsee,  l^idc  Sinmith  v.  Farminler,  I  Wila,  1 85.  Vide 
M'lrg.  Prrc.  43,  44.  50.    4  'J'rrm  Rijl.  82.  85. 

If  the  drawee,  without  having  effects  of  the  drawer,  accept  and  duly 
pay  the  bill  without  having  it  protested,  he  may  recover  back  the 
money  in  an  action  for  money  paid,  laid  out  and  expended  to  the  use 
of  the  drawer.    Vide  Smith  v.  .Vimrn,  I  Trrm  licji.  269. 

Instead  of  bringing  an  action  on  the  custom,  oi-  on  the  statute,  the 
plaintiff  may  in  mar.y  cases  use  a  bill  or  note,  only  as  evidence  in  an- 
other action  ;  and  where  the  instrument  wants  some  of  the  requisites 
to  form  a  good  bill  or  note,  the  only  use  he  can  make  of  itisio  give  it 
in  evidence  ;  or  if  the  count  on  the  instrument  be  defective  he  may 
give  it  in  evidence,  in  suppon  of  some  of  the  other  cotmts  for  money 
had  and  received,  or  money  lent  and  advanced,  according  to  the 
circumstances  of  the  transaction.    Tatlock  v.  J-larris,  3  Term  liefi.  174, 

The  holder  of  the  bill  or  note  may  sue  all  the  parlies  who  are  liable 
to  pay  the  money;  either  at  the  same  time,  or  in  succession;  and  he 
may  recover  judgment  against  all,  if  s.itisfaction  be  not  made  by  the 
payment  of  the  money  before  judgment  obt^oned  against  all ;  and 
proceedings  will  not  be  staid  in  any  one  action  but  on  payment  of 
the  debt  and  costs  in  that  action,  and  the  costs  in  all  the  others  in 
which  he  has  not  obtained  judgment.  Vide  Golding  v.  Grace,  2  Black. 
Jic/i.  749. 

But  though  he  may  have  judgment  against  all,  yet  he  can  recover 
but  one  satisfaction  ;  yet  though  he  be  paid  by  one  he  may  sue  out 
execution  for  the  costs  in  the  several  actions  against  the  others.  3 
Veseii,  115.  and  sec  I  Stra.  515.  See  ante,  IV.  and  tit.  Bdukrti/it  IV. 
5.  kc. 

To  this  action  the  d(  fendanl  may  plead  the  statute  of  limitations  ; 
and  by  the  express  provision  of  the  statute  of  Queen  June,  all  actions 
on  promissory  notes  must  be  brought  within  the  same  time  as  is 
limited  by  the  statute  of  Jamci  with  respect  to  actions  on  the  case, 
and  it  is  no  good  replication  to  this  plea,  that  it  was  on  account  be- 
tween merchants,  where  it  appears  to  be  for  value  received.  Comb. 
190.  392. 

2.  As  the  action  on  a  bill  of  exchange  is  founded  on  the  custom  of 
merchants,  so  that  on  a  promissory  note  is  founded  on  liic  statute  3 


BILL  OF  EXCHANGE  V.  e. 


333 


and  4  Jn».  c.  9.  and  nsiudl^,  though  perhaps  nol  necessarily,  refers  to 
it.  Ill  both  cases  liowever  it  is  iicccssaiy,  thai  all  those  ciicuiiistances 
siiould  ciihtr  l)C  expressly  staled,  or  clearly  aiid  iiicvitaljly  implied, 
which,  according  to  the  churactcrs  of  the  parties  to  the  action,  must 
necessarily  cuiicur  in  order  to  entitle  the  plaintiff  to  recover. 

All  action  lies  by  the  indorsee  against  llie  indorsur  upon  a  bill  of  ex- 
cliaugc,  iuunediately  on  the  non-dccupunce  by  the  drawee,  though 
the  lime  lor  which  the  bill  was  drawn  be  not  elapsed.  Baliugalls  V: 
GLaicr,  3  Kan,  48 1. 

In  staling  the  bill  or  the  note,  regard  must  be  had  to  the  legal  ope- 
ration of  each  respectively.  1  Burr.  J25.  It  has  been  decided 
that  the  legal  operation  of  a  bill,  or  of  a  note,  payable  to  a  ficlilious 
payee,  is,  thai  it  is  payable  to  the  bearer,  and  liierel'ore  it  is  proper  in 
the  statement  of  such  a  bill,  to  allege  that  the  drawee  thereby  re- 
quested the  drawee  to  pay  so  much  money  to  the  bearer  ;  in  the 
stalenienl  of  such  a  noic,  ilial  the  maker  thereby  promised  to  pay  such 
a  sum  to  the  bearer.  Vcre  v.  Lcvn,  3  Tmi:  Jit/i.  183.  Mind  tt  al. 
V.  Gibson  ct  al.  Id.  485.  Conjirmcd  in  l)om.  Proc.  Sec  I  H.  Miack.  Jie/K 
569.  Cottis  V.  Jimmet,  }{.  Black.  He/:.  313.  and  more  fully  as  to  this 
subject  /ion,  S.  of  this  division. 

Or  in  such  a  case,  the  plaintifT  may  state  all  the  special  circum- 
stances, and  if  the  verdict  correspond  witli  mem  he  will  be  entitled  to 
recover.    See  1  //.  Jilaek.  Rv/t.  569. 

A  bill  or  note  payable  to  the  order  of  a  man,  may,  in  an  action  hy 
him,  be  stateu  as  payable  to  himself,  for  tliat  is  its  legal  import :  or  it 
may  be  stated  in  the  very  words  of  it,  with  an  averment  tliat  he  mad* 
no  order. 

If  a  note  purport  to  be  given  by  two,  and  be  signed  only  by  one,  a 
declaration  gcher^dly,  as  on  a  note  by  llial  one  who  signed  it  will  be 
good  ;  for  the  legal  operation  of  such  a  note  is,  thai  he  wiio  signed, 
promised  to  pay.    iitmb.    I  Barr.  323. 

On  a  note  to  pay  jointly  and  severally,  a  declaration  against  one  ia 
the  terms  of  the  note  will  be  good.  Bunhill  v.  Hlocock,  2  Ld.  Jiaym, 
IS45.  Soon  a  note  to  pay  joinily  or  severally,  Covi/i.  832.  contrary  to 
former  determinations. 

Inland  bills  .md  notes  may  be  stated  to  have  been  made  at  any  place 
wlierc  the  pUintiiV  chooses  to  lay  his  action,  because  the  action  on  them 
is  trunsitory,  and  may  be  stated  to  have  arisen  any  where.  In  an  ac- 
tion against  the  acceptor,  it  must  be  alleged  that  he  accepteil  the  bill 
for  the  Lcceptance  is  tlie  fouiidalion  of  the  action,  but  the  manner  of 
acceptance  needs  not  to  be  alleged.  2  Ld.  liaym.  1543.  1  Ld.  Kaym 
364,  363.374,375.     I  Halk.  127.  129.    Carlh.  ^39. 

If  the  bill  or  note  was  p.iyable  to  order,  and  the  action  by  an  in- 
dorsee, such  indorsements  must  he  slated  as  to  show  his  title  •  an  in- 
dorsement by  the  payee  must  at  all  events  be  sUted,  because  tvithoul 
that,  it  cannot  appear  lliat  he  made  any  order,  on  the  existence  of 
which  depends  the  liiie  of  the  indorsee.  If  tlje  first  indorsement  was 
special,  to  aiiy  person  by  name,  in  an  acuon  by  an  indorsee  utter  hijii 
his  indorsement  must,  tor  the  same  reason,  be  staled  :  so  also  must  •  11 
special  indorsements.  ■* 

But  if  the  indorsement  was  in  blank,  and  the  acUon  be  against  the 
drawer,  acceptor  or  payee,  no  other  indorsement  is  necessai  v  to  be 
SUted  than  that  of  the  payee  :  in  an  action  against  a  subsetiuent  in 
dorsor.  Ins  indorsement  at  least  must  be  added  :  in  an  aclioi'  on  a  1  i 
or  note  payable  to  bc-rer,  no  indorsement  need  be  sUted,  because  itU 
tl'ansferablc  witliout  indorscmenu    See  anie,  lU.  " 
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In  an  action  against  the  drawer  or  indorsor  of  a  bill,  or  against  Hf 
indorsor  of  a  note,  it  is  absolutely  necessary,  on  account  of  non-piiyincnc 
of  Ihe  bill  or  note,  to  state  a  demand  of  payment  from  the  acceptor  of 
the  bill,  or  the  maker  of  the  note,  and  dtie  notice  of  refusal  given  to 
the  i)arty  against  whom  the  action  is  brought ;  for  these  circumstances 
arc  absolutely  necessary  to  entitle  the  plaintiff  to  maintain  his  action  ; 
and  a  \erdict  will  not  help  him  on  a  writ  of  error.  The  general  rule 
of  pleading  in  this  case  is,  that  where  the  plaintifl'  omits  altogether  to 
state  his  title  or  cause  of  action,  it  is  not  necessary  to  prove  it  at  the 
trial  :  and  therefore  there  is  no  room  for  presumption  that  there  was 
octual  proof.  Hiishton  v.  ^s/imall,  Doug.  679.  (634.)  But  if  the  title 
be  only' imperfectly  stated,  with  the  omission  only  of  some  circum- 
stances 'necessary  to  complete  the  title,  they  shall,  after  a  verdict,  be 
presumed  to  have  been  proved  ;  and  in  some  cases  no  advantage  can 
be  taken  of  the  want  of  them  on  a  general  demurrer.  Doug.  684.  in 
the  notes. 

3.  Most  part  of  what  might  be  said  as  to  the  /iroo/and  defencem  ac- 
tions on  bills  or  notes,  necessarily  arises  out  of  the  general  doctrine 
already  explained. 

Tile  pUintill'  must  in  all  cases  prove  so  much  of  what  is  necessary 
to  entitle  him  to  his  action,  and  of  what  must  be  staled  in  his  decla- 
ration, as  is  not,  from  the  nature  of  tlie  thing  and  the  situation  of  the 
parlies,  necessarily  admitted. 

In  an  action  against  the  acceptor  it  is  a  general  nile  that  the  draw- 
er's hand  is  admitted,  because  the  acceptor  is  supposed  to  be  acquaint- 
ed with  the  w  riting  of  his  correspondent ;  and  by  his  acceptance  he 
holds  out  to  every  one  who  shall  afterwards  be  the  holder,  that  the 
bill  is  truly  drawn.  I  Ld.  Haym.  444.  Stra.  946.  3  Burr.  1354.  Sec 
1  m.  390.  In  an  action  against  the  acceptor,  therefore,  where  the  ac- 
ceptance was  on  view  of  the  bill,  whether  in  writing  on  the  bill  or  by 
p:a"o!,  it  is  not  necessary  to  prove  the  hand-writing  of  the  drawer. 
That  of  the  acceptor  himself  must  of  course  be  proved  ;  and  that  of 
every  person  throu'.;!i  whom  llie  plaintiff,  from  the  nature  of  ihtf 
transaction,  must  necessarily  derive  his  title. 

On  a  bill  payable  to  iai'  i  r,  Uiere  is  no  person  through  whom  the 
holder  derives  his  title.  In  an  action  against  the  acceptor,  th.ercfore, 
on  such  a  bill,  he  has  only  to  prove  the  hand-writing  the  acceptor 
himself.  But  in  an  action  against  the  acce  ptor  of  a  bill  payable  to  or- 
tlprf  the  pKiintilT  must  prove  the  hand-writing  of  the  very  payee  who 
must  be  the  first  iiuiorsoi".  See  4  Trrm  -8.  If  the  indorsement 
of  the  payee  be  general,  the  proof  of  his  hand-writing  is  sufficient ; 
if  special,  that  of  his  indorsee  must  be  proved  ;  but  otherwise  that  of 
any  other  of  the  indorsors  is  not  rerjuisite,  though  all  the  subsequent 
indorsements  be  statril  in  the  declaration.  Any  subsequent  holder 
may  declare  as  the  iin!t>rsi  c  of  the  first  indorsor  ;  but  in  this  case,  in 
order  to  render  the  evidence  correspondent  to  the  declarations,  all 
the  subsequent  names  must  be  struck  out,  citlier  at  or  before  the 
trial.    Sec  HI. 

But  the  plaintiff  in  the  case  of  a  transfer  by  delivery  (sec  ante,  III.) 
may  be  called  upon  to  prove  that  he  gave  a  good  consideration  for  the 
bill  or  nofe,  without  the  knowledge  of  its  having  been  stolen,  or  of 
any  of  tlie  names  of  the  blank  indorsors  having  been  forged.  1  Burr. 
542.  Doug.  633.  Peacock  v.  Bhodcs.  And  though  the  acceptance 
be  subsequent  to  the  indorsements,  yet  the  necessity  of  proving  the 
payee's  hand-writing  is  not,  hy  this  means,  superseded.  Naij.  ".3:,.  I 
Term  Rep.  654. 
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In  an  action  by  an  indorsee  ai^ainsc  the  drawer,  the  same  rules  ob- 
tain with  respect  to  the  proof  of  the  hund-writiiig  of  the  iiidorsors  aa 
in  an  action  against  the  acceptors.  Sec  CullU  v.  Kmmrl,  I  //.  Black. 
St/i.  Sli.  T!iat  of  the  drawer  himself  must  of  course  be  proved. 
It  must  be  also  proved  that  tlie  plaintiff  has  used  due  diligence.  Sec 
anir,  IV. 

I'rom  the  rule,  that  in  an  action  against  the  drawer  or  acceptor  of  a 
bill  payable  to  order,  there  must  be  proof  of  the  siffnature  of  llic 
payee  being  the  drawer  or  first  iiidorsor,  and  of  all  those  to  whom 
an  indorsement  has  been  s|Kcially  made,  arose  the  (jucslion  which 
lon^,  and  f^reatly,  agitated  the  commeicial  world,  on  tiie  subject  of  in- 
dorsements in  tlic  name  of  Jictitrmt  /laut-rs,  ,\  hill  payable  to  ll»c 
order  of  a  fictitious  person,  and  indorsed  in  a  fictitious  name,  is  not  a 
novelty  among  mercliants  and  traders.  Sec  Hionf  v.  iu'ccland^  U.  U. 
Sittings  .tfter  Jiaaicr,  1769,  alluded  to  in  3  Term  Jir/i.  176.  See  also 
Peacock  V.  I^h'jdea^  l^'^H-  Price  v.  Xcat^  3  /iurr.  1334.    liul  in 

the  years  1786,  1787,  and  1788,  two  or  three  houses  connected  to- 
gether in  trade,  entcrini^  into  engagements  far  beyond  their  capitaJi 
and  apprehending  that  tJu'  credit  of  their  own  names  would  not  be 
suiBcient  to  procure  currency  to  their  bills,  adopted,  in  a  very  exten- 
sive degree,  a  pr.LCiicc  which  before  had  been  found  convenient  on  a 
smaller  scale.  So  lon^;  as  the  acceptors  or  drawers  couhl  either  pro- 
cure money  to  pay  these  bills,  or  had  credit  enough  with  the  holder 
to  have  them  renewed,  the  subject  of  these  fictitious  iiidorscments 
never  came  in  r|ue;ilion.  But,  when  the  parties  could  no  longer  sup- 
poll  their  cre<ht,  and  a  commission  of  bankrupt  became  necessary, 
the  other  crcditore  felt  it  their  interest  to  resist  the  claims  of  the 
holders  of  these  bills  ;  and  insisted  that  they  should  not  be  admitted 
to  prove  their  debts,  because  they  could  not  comply  with  the  genei-al 
rule  of  law  rcquinng  proof  of  the  hand-writing  of  the  first  inilorsor. 
The  question  came  before  the  chiuiccllor  by  petition,  lie  directed 
trials  at  law,  and  several  were  had  ;  three  against  the  acceptor  in  the 
King's  bench,  and  one  against  the  drawer  in  tlie  Conmion  Picas^ 
though  not  all  expressly  by  that  direction.  See  Tailock  v.  Harris,  3 
Term  Refl.  174.  k'ere  v.  Lc^i,,  3  Term  Kr/i.  183.  Minct  el  ttl.  v. 
Gibson  cl  al.  3  Term  lii/u  483.  I  //.  Black.  Kefl.  569.  Ojttia  v. 
£inmet,  1  //.  Tilack.  Hf/i.  313.  From  the  decisions  on  these  cases,  the 
principle  of  which  was  affirmed  in  the  house  of  lords,  and  which  huvc 
settled  tliat  such  bills  are  to  be  considered  as  payable  to  bearer,  (sec 
en.'c,  2-  of  this  division  V.)  it  follows,  that  proof  of  the  acceptor's  hand 
»7ihj,  is  sufliciciit  to  entitle  the  holder  to  recover  on  the  bill;  and  in 
the  case  of  Tailock  v.  Harrii,  wliei-e  a  bill  was  drawn  by  the  defend- 
ant and  others  on  the  defendaiit,  it  was  determined  that  a  bovd  Jidc 
holder  for  a  valuable  consideration  might  recover  the  amount  against 
the  acceptor  in  an  action  for  money  paid,  or  money  had  and  received. 

[The  principal  case  above  alluded  to,  as  aRirmed  in  the  house  of 
lords,  is  that  of  Minet  cl  al.  v.  Gibson  el  al.  already  so  often  mention- 
ed. It  is  belter  known  by  the  name  of  Gibson  ar.d  John.vM  v.  Miner 
and  Feclor  ;  and  the  opinions  of  the  judges  in  the  house  of  lords,  arc 
▼ery  fully  and  accurately  reported  in  1  //.  Slack.  Refi.  561.  1  Bra. 
P.  C.  48.  The  effect  of  the  determination,  as  tlierc  stated,  is  as  fol- 
lows : 

If  a  bill  of  exchange  be  drawn  in  favour  of  a  Jiciilious  flayer,  with 
the  kno^'ledge,  as  well  of  the  acce/iioras  the  drawer ;  and  the  name  of 
such  payee  be  indorsed  on  it  by  the  drawer,  v/ilh  the  knowledge  of  the 
tcc'flior,  which  ficiluous  indorsement  purports  to  be  lo  the  drawer 
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himself  or  liis  order  ;  and  then  the  drawer  indorses  the  bill  to  an  iu- 
nocunt  indurscc  lur  a  valuable  consideration,  and  afterwards  the  bill  is 
accepted  i  btil  i'  tl'jra  not  a/:ficur  thai  there  wns  an  iii'i  nt  to  d./raud 
any  particular  person  ;  such  innocent  indorsee  for  a  valuubie  cnn- 
sideration  may  recover  against  the  acceptor^  as  on  a  bill  payable  t« 
bearer.  Perhaps  also,  in  such  case,  t)ic  iimoccnt  indorsee  mi^iu  re- 
cover against  the  acceptor,  as  on  a  bill  |)ayable  to  the  order  of  the 
dra\vr  ;  or  on  a  coimt  staling;  the  special  circumstances. 

Other  cases.  Matter  et  al.  v.  Gibson  rt  at.  and  Hunter  v.  Gibson  rt 
cl.  were  afterwards  bi-ought  before  the  house  of  lords,  {June,  1793,)  or 
demurrers  to  evidence  ;  on  which  the  judges  gave  their  opiiiion,  that  it 
<vas  not  competent  to  the  defendants  to  demur ;  and  thai  on  the  re- 
cord, as  slated,  no  judgment  could  be  given.  Sec  Pro.  P.  C.  A 
venire  de  novo  was  accuixlingly  awarded,  and  a  new  trial  had  in  //uR- 
fer  V.  Gibson,  in  which  a  bill  of  exceptions  to  evidence  was  tender- 
ed ;  on  this  the  court  of  A'.  /?.  gave  judgment  for  plaintiff,  and  that 
iu<1gment  was  afiinned  in  Vom.  Proc.  See  liro.  P.  C.  tit.  Prom.  jVofrt, 
rn.  2,  3.  The  whole  disclosed  a  system  of  bill-negotiation  lo  the 
autount  of  a  niiition  a  year,  on  Bctilious  credit,  which  ended  in  the 
bankruptcy  of  many  ;  but  which  had  at  least  the  good  effect  of 
si'.owing,  that  the  obligations  of  law,  arc  not  so  easily  eluded,  as  those 
of  honour  and  conscience.] 

In  an  action  by  an  indorsee  against  an  indorsor,  it  is  not  necessary 
to  pro\e  either  the  hand  of  the  drawer  or  of  tlie  acceptor,  or  of  any 
indorsor,  before  him  against  whom  the  action  is  brought ;  every  in- 
dorsor being,  with  respect  to  subsequent  indorsees  or  holders,  a 
new  drawer.  1  Ltl.  Jiaijm.  174.  Sira.  444.  2  Burr.  675.  Where 
an  action  is  by  one  indorsor  who  has  paid  the  money,  proof  must  be 
given  of  tlic  payment.    I  I-d.  Ratjni.  743. 

An  indorsor  on  a  note,  who  has  received  money  from  the  drawer  to 
take  it  tip,  is  a  competent  witness  for  the  drawer,  in  an  action  against 
him  by  the  indorsor,  to  prove  tliat  he  had  Siitished  the  note  ;  being 
either  liable  to  the  plaintilf  on  tjie  note,  if  the  action  were  defeated, 
or  to  the  defendant  for  money  had  and  received,  if  the  action  suc- 
ceeded. And  his  being  also  liable  in  the  latter  case  to  compensate 
the  defendant  for  the  costs  incurred  in  tlie  action  by  such  non-paymeM 
makes  no  difference.    Sin  v.  Kcrshuw,  2  East,  458. 

In  an  action  by  the  drazver  against  the  acceptor,  where  the  bill  has 
been  paid  away  and  returned,  it  is  necessai7  to  prove  tlie  hand-writing 
of  the  latter,  demand  of  payment  from  him,  and  refusal,  the  return 
of  the  bill  and  p-yment  by  the  plaimifl'.  10  jl/(irf.^36,  37.  1  /r//«.  185. 
See  oiiv,  1.  of  this  di^'ision  V. 

In  an  action  on  the  ease  by  the  accefitor  against  tlie  drawer,  the 
plaintiff  must  prove  the  liand-writing  of  the  defendant,  and  payment 
of  the  money  by  himself;  or  soraetliing  equivalent,  as  his  being  in 
prison  on  execution.    3  flVV*.  18. 

Where  a  bill  is  accepted,  or  a  bill  or  note  is  drawn  or  indorsed  by 
one  of  two  or  more  partnei-s,  on  the  pailnership  account,  proof  of  the 
signature  of  the  partner  accepting,  drawing,  or  indorsing,  is  suf- 
ficient to  bind  all  the  rest.  I  iialk.  126.  1  Ld.  Itayni.  175.  See  Car- 
•jick  v.  Vicktrtj,  Uoug.  653. 

Whrrc  a  serv;uu  has  a  general  authority  to  draw,  accept  or  indorse 
bills  or  notes,  proof  of  his  signature  is  sufficient  against  the  master  ; 
but  his  authority  nu!->t  be  proved,  as  that  it  was  a  geacral  custom  for 
him  to  do  so,  Eic.    Sec  Comb.  450.    12  Hod.  3.|6. 
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An  action  on  a  hill  of  exchange  being  by  an  executor,  and  upon  a 
debt  laid  10  be  dnc  to  testator,  it  was  held  neccssar)-  to  prove  that  the 
accepianct  was  in  the  testator's  life-tinic.    12  Mod.  447. 

Wiicre  the  defendant  suffers  judgment  by  dcFjtdt,  and  the  plaintiff 
executes  a  writ  of  inquiry,  it  is  sufficient  for  the  latter  to  /iroduce  the 
note  or  bill  without  any  proof  of  the  defeiulanl's  hand.  Sec  2  Smr. 
1149.  Banirs,  233,  234.  2  B/act.  KeJ:.  748.  3  Will.  153.  and  final- 
ly 3  Term  Ht/i.  301.  Green  v.  Hearne  ;  in  which  the  court  said,  tliat 
by  suffering  judi^mcnt  to  go  by  default,  the  defendant  had  adinillcd 
the  cause  of  action  to  the  amount  of  the  bill,  because  that  was  set 
out  on  the  record;  and  the  only  reason  for  producing  it  to  the  jury- 
on  executing  the  writ  of  inquiry,  was  to  see  whether  any  part  of  it 
hati  been  paid.  And  now  it  seems,  on  such  judgment,  a  writ  of  in- 
quir)'  is  not  necessary  ;  for  the  court  on  application  by  tlie  plaintifl', 
■win,  if  no  good  reason  be  shown  to  the  contraiy,  refer  it  to  the  pro- 
per officer,  to  ascertain  the  damages  and  costs,  and  calculate  the  in- 
terest. Ruled  Jinon.  B.  R.  Hit.  26  Geo.  111.  BaiUij,  67.  RaMcish 
V.  Salmon,  H.  Black.  Rrf.  C  P.  252. 

4.  Besides  the  different  subjects  of  drfnicf,  ivliich  may  be  col- 
lected from  the  whole  of  the  general  principles  hcrc  so  fully  entered 
into,  the  most  usual  are  those  which  arise  either  from  the  total  v.  ajil 
of  consideration,  or  from  the  illegality  of  the  consideration  for  which 
the  bill  or  note  was  given.    Sec  this  Did.  tit.  Consideraiion. 

In  general  no  advantage  can  be  taken  of  the  illegality  of  the  con- 
sideration, but  as  between  the  persons  immediately  concerned  in  the 
transaction  ;  any  subsequent  holder  of  the  bill  or  note,  for  a  fair  con- 
sideration, cannot  be  affected  by  it.  But  there  are  cases  in  wliich  it 
has  been  determined,  that,  by  the  construction  of  certain  statute  i, 
even  the  innocent  indorsee  shall  not  recover  against  the  acceptor  of  the 
bill,  or  drawer  of  the  note.  As  on  stat.  9  Jim.  c.  14.  §  1.  which  abso- 
luielij  invalidates  notes,  bills,  &c.  given  for  money  won  at  play.  2 
Sira.  1155.  Soon  stat.  12  .i/in.  st.  i.e.  16.  §  I.  as  to  securities  on 
usurious  contracts.  Lowe  v.  IVatter^  Doug.  736.  And  reasoning  by 
analogy,  on  stat.  5  Geo.  II.  c.  30.  §  11.  against  notes  given  by  a  bank- 
rupt to  procure  his  certificate,  see  this  Did.  tit.  Bankru/ii. 

It  has  however  been  repeatedly  ruled  at  nisi  /iritis^  that  wherever  it 
appears  that  a  bill  or  note  has  been  indorsed  over,  after  it  is  due, 
which  is  out  of  the  usual  course  of  trade,  that  circumstance  alone 
throws  such  a  suspicion  on  it,  that  the  indorsee  must  take  it  on  the 
credit  of  the  indorsor,  and  must  stand  in  the  situation  of  the  person 
to  whom  it  was  payable.    See  3  Term  Rr/i.  80.  83. 

VI.  See  ante.  III.  and  tlie  general  principles,  already  exemplified. 

If  a  bank  bill  payable  to  J.  B.  or  bearer  be  lost,  and  it  is  found  by 
a  stranger,  payment  to  him  would  indemnify  the  bank  ;  yet  .'/.  B.  may 
have  trover  against  the  finder,  though  not  against  his  assignee,  for  valu- 
able consideration,  which  creates  a  property.    3  Saik.  71. 

If  the  possessor  of  a  bill  by  any  accident  loses  it,  he  must  cause 
intimation  to  be  made  by  a  notary  /mbtic  before  witnesses,  that  the  bill 
is  lost  or  mislaid,  requiring  that  payment  be  not  made  of  the  same  to 
any  person  without  his  privily.  And  by  stat.  9  and  10  /I'm.  III.  r.  17. 
if  any  inland  bill  of  exchange  for  five  pounds  or  upwards,  shall  be 
lost,  the  drawer  of  the  bill  shall  give  another  bill  of  the  same  tenor, 
security  being  given  to  indemnify  him  in  case  the  bill  so  lost  be  found 
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If  a  bill  lost  by  Ihc  possessor  shouUI  aficnvards  come  into  the  pos, 
session  of  any  pirsoii  payinj;  a  fiul  and  valuable  consideralion  for  it| 
wiiliout  kimwlcili'c  iif  its  having  been  lost,  the  drawer  (and  acceptor, 
if  the  bill  ^vas  accepted)  must  pay  it  when  due  to  such  fair  possessor, 
so  that  llie  prfnision  of  the  naiutc  may,  in  many  cases,  be  useless  to 
the  loser  of  the  bill.  But  against  the  person  who  finds  the  bill,  the 
real  owner  niav  nuiintain  an  action  of  trover.  I  Hatk.  126.  1  Ld, 
Aui/.i.  738.    Sue  Maxlrr  v.  MilUr,  4  Tirm  Hr/i.  320. 

Sieaiiiig  ot  bills  of  exchange,  notes,  &c.  Is  felony  in  the  same  de- 
(-rce,  as  if  the  offender  had  rubbed  the  owner  of  so  much  money,  kc. 
A  li  the  forginij  bills  of  exchange,  or  notes  for  money,  indorsemenH, 
Stc.  is  felony  bv  stal.  2  Gro.  II.  r.  25.  9  Geo.  II.  r.  18.  And  virfrstat. 
31  Cr<.  11.  I.  22.§  78. 

By  Slat.  43  Geo.  III.  t.  139.  persons  forging,  &c.  foreign  bills  of  ex- 
change, iic.  or  uttering  the  same,  guilty  of  felony  ;  punished  by  four- 
teen years  transportation.    ^  '■ 

No  person  shall  engrave  plates  for  foreign  bills  of  exchange,  tee. 
nor  print  them,  &c.  without  wi-ittcn  authority.  Penalty  misdemeanor, 
])unishcd  by  imprisonment,  line.  Sec.  and  for  the  second  ofience  by 
fotirtccr.  years  transportation.    Itlrm.   §  2. 

For  the  new  and  additional  duties  imposed  on  bills  of  exchange, 
&c.  see  a  Geo.  111.  e.  98. 

There  arc  also  Bills  or  Credit  between  merchants,  of  which  the 
following  is  a  form  : 

THIS  present  writing  T-iinesieih,  Thai  /,  A.  B.  of  London,  mer- 
ch.mi,  do  imilcriuki;  lo  and  wth  C.  D.  qf,  &c.  mrre/iani,  las  exreu- 
lor.i  and  admiriixtrators^  that  if  he  the  aaid  C.  U.  do  drliver^  or  eautt 
to  br  dttivertd  vnto  E.  V.  of  Sec.  or  to  his  u.ie^  ami  ittm  or  sunia  of 
moneys  umounting  to  the  .^l//7l  cf  &c.  of  tavfui  British  moneuy  and  thatl 
tu'i:c  a  bin  under  the  hand  and  sial  of  I  he  mid  E.  F.  eonfisinff  and  shov*ing 
the  etrtointy  thereof ;  that  then  /,  my  ejceeurora  or  adminitit rators^ having 
the  same  bill  detiverid  to  mt  or  therny  shall  and  tvilL  immediately^  u/ion 
the  rteeij'.t  of  the  «crmr,  fiay,  or  cause  to  be  ftaidy  unto  the  stud  C.  D. 
his  executors  or  afn^ign.^y  all  sn:h  sums  of  money  as  shall  be  contained  in 
the  said  bill,  aty  8cc.  /'or  ^elUch  fiayment^  in  manner  and  form  afore- 
saidy  I  bind  ntyxelf  my  executors,  administrators  and  assigns,  by  these 
presents.    In  witness,  &c. 

BILL  OF  L.^DING,  A  memorandum  signed  by  masters  of  ships, 
ocknnwlcdging  the  receipt  of  the  merchants*  goods,  of  which  there 
usually  are  three  parts,  one  kept  by  the  consignor,  one  sent  to  the 
consignee,  and  one  kcpi  bv  the  captain.    See  tit.  Factor,  Merchant. 

BILL  OP  MIDDLl.SLX,  see  tit.  Process. 

BILL  OF  RIGHTS.  The  statute  I  li'm.  13"  M.  stat.  2.  ea.l'.  2.  is  so 
called  ;  as  declaring  the  tree  righ/«  of  British  subjects.  See  lit.  Liber- 
ty, where  this  important  act  is  stated  at  large. 

BILL  OF  S.\LI£.  Is  a  solemn  contract  under  seal,  whereby  a  man 
■passes  the  riijlit  or  interest  that  he  hath  in  goods  and  chattels  ;  for  if 
a  man  promises  or  gives  any  chattels  iviihout  valuable  consideration, 
or  witliout  di  liveriiig  possession,  this  doth  not  alter  the  properly,  be- 
cause it  is  nudum  /.aefum,  wide  non  oritur  actio  ;  but  if  a  man  sells 
v;oods  by  deed  under  seal,  duly  executed,  this  alters  the  property  be- 
r  i  cen  tlie  parties,  though  there  be  no  consideration,  or  no  Uelivcrjr 
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of  possession  ;  because  a  man  is  estopped  to  deny  his  own  deed,  or 
affirm  uny  thing  contrary  to  tlie  niauifcst  soli  mnily  of  contracting. 
Yilv.  196.    Cro.  Jac.  270.    I  Brovm,  111.    6  Co.  18. 

But  what  is  cliiefly  to  be  considered  under  this  head,  is  the  statute 
of  13  CO/'.  5.  by  which  it  is  enacted,  "  Tli;it  all  fraudulent  con- 

veyances of  lands,  &c.  (;oods  and  chattels,  to  avoid  the  debt  or  duty 
of  another,  shall  (as  aRaiiisi  the  party  only  whose  debt  or  duly  is  so 
endeavoured  to  he  avoided)  be  utterly  void,  except  (;r.,iits  made  bond 
Jid-'y  and  on  '^good  (which  is  construed  a  vitUtablr)  con.sid'  ration.^* 

A.  beiiij;  indebted  to  B.  in  WO/,  and  to  C.  in  30/.  C.  brings  debt 
against  him,  and,  pending  the  w  rit,  J.  being  possessed  of  goods  and 
chattels  to  the  value  of  300/.  makes  a  secret  conveyance  of  iheni  all, 
without  cxccpuon,  to  D.  in  satisfaction  of  his  debt;  but,  notHilhslaiid- 
ing,  continues  in  possession  of  them,  and  sells  sonic  of  them,  and 
others  of  them,  being  sheep,  he  sets  his  mark  on  :  and  resolved,  lliat 
it  was  a  fr.iiidulcnt  Rift  and  sale  within  the  aforesaid  statute,  and  shall 
not  prevent  C.  of  liis  execution  for  his  just  debt  ;  for  though  such 
sale  hath  one  of  the  qualifications  ic<|uired  by  the  statute,  being  nude 
to  a  creditor  for  his  just  debt,  and  consctjuently  on  a  valuable  con- 
sidci:atioii  ;  yet  it  wants  the  other;  tor  the  owner's  continuijig  in  pos- 
session, is  a  fixed  and  undoubted  character  of  a  fraudulent  convey- 
ance,, because  the  possession  is  the  only  indicium  of  the  properly  of  a 
chattel,  and  therefore  this  sale  is  not  made  bondjidr.  3  C'o.  80.  Mo. 
65S.    2  Buhl.  226. 

.^5  the  ownei*'s  continuing  in  possession  of  goods  after  his  bill  of 
:*alc  of  them,  is  an  undoubted  badge  of  a  fraudulent  conveyance,  be- 
cause the  possession  is  the  only  indicium  of  the  properly  of  a  chattel, 
which  is  a  thing  unfixed  and  transiior)-  ;  so  there  are  other  marks  and 
characters  of  fraud  ;  as  a  general  conveyance  of  them  all  without  any 
exception  ;  for  it  is  hardly  lo  be  presumed  that  a  man  will  strip  hira- 
.sclf  entirely  of  all  his  personal  property,  not  excepting  his  bedding  and 
wearing  apparel,  unless  there  was  some  secret  correspondence  and 
good  understaniling  settled  between  him  and  the  vendee,  for  a  private 
occupancy  of  all,  or  some  part  of  the  goods  for  his  support ;  also  a  se- 
cret manner  of  transacting  such  bill  of  sale,  and  unusual  clauses  in 
it  :  as  that  it  is  made  honestly,  truly,  and  bonajidr^  arc  marks  of  fraud 
and  collusion ;  for  such  an  artful  and  forced  dress  and  appearance  give 
a  suspicion  and  jealousy  of  some  defect  ramished  over  with  iL  3  Co. 
81.    Mo.  638. 

If  goods  continue  in  possession  of  the  vendor  after  a  bill  of  sale  of 
them,  though  there  is  a  clause  in  the  bill  that  he  sliall  account  annual- 
ly with  ihe  vendee  for  them,  yet  it  is  a  fraud  :  since,  if  such  colour- 
ing w  ere  admitted,  it  would  he  the  easiest  thing  in  the  world  to  avoid 
the  provisions  and  cautions  of  Ihc  aforesaid  act.    Mo.  638. 

If  ji.  makes  a  bill  of  sale  of  all  his  goods,  in  consideration  of  blood 
and  natural  affection,  to  his  son,  or  one  of  his  relations,  it  is  a  void 
conveyance  in  respect  of  creditors  ;  for  the  considerations  of  blood, 
8tc.  w  hich  are  made  the  molives  of  this  gift,  arc  esteemed  in  their 
nature  inferior  to  valuable  considerations,  which  are  necessarily  re- 
quired in  such  sales,  by  13  KHz.  cafi.  5. 

If  A.  miUtcs  a  bill  of  sale  to  B.  a  creditor,  and  afterwards  to  C.  an- 
other creditor,  and  delivers  possession  at  the  time  of  sale  to  neither  ; 
afterwards  C.  gets  possession  of  them,  and  B.  takes  ihem  out  of  his 
possession,  C.  cannot  maintain  trespass,  because,  though  the  first  bill 
of  sale  is  fraudulent  against  creditors,  and  so  is  the  second,  yet  they 
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both  bin<l  Jt.  As  therefore  B.'s  is  the  elder  title,  llic  naked  jjosscs- 
sion  of  C.  ought  not  to  prevail  against  it. 

Sec  furtlicr  on  this  subject  tit.  Fraud.    Sec  also  tit.  Dankru/ii  II. 

BILL  OF  STORK,  A  kind  of  license  granted  at  tlie  cuatom-houtc 
to  merchants,  to  carry  such  stores  and  provisions  as  are  necessary  for 
their  voyage  custom-free.  A  biti  of  nuffcrancr  is  a  license  granted  to 
a  merchant,  to  suffer  him  to  trade  from  one  English  port  to  another 
without  paving  custom.    Sec  tit.  JVax'igadojt  .^cts. 

BILLETS  OF  CiOLD,  Fr.  *^//o^]  Are  wedges  or  ingots  of  gold, 
inenlioned  in  the  statute  27  ICdw.  III.  c.  27. 

niLLLT  WOOD,  Is  small  wood  for  fuel,  which  must  be  three  foot 
and  four  inches  long,  and  seven  inches  and  a  half  in  compass,  &c. 
Justices  of  peace  shall  inquire,  by  the  oaths  of  six  men,  of  the  assise 
of  Ai7/f/,  and  being  inider  size,  it  is  to  be  forfeited  to  the  poor.  Stat. 
43  Ji/i:.  c.  U.  yidc  9  ^rm.  e.  IS.  10  .inn.  c.  6.  Sec  J-'ucl.  7  Edw. 
VI.  r.  7. 

BILLINGSGATE  market  to  be  kept  every  day,  and  loll  is  appoint- 
ed by  statute  :  all  persons  buying  yiVj  in  this  market  may  sell  tlie 
same  in  any  other  market  by  retail  ;  but  none  but  fishmongers  shall 
sell  thctn  in  shops  :  if  any  person  shall  buy  any  quantity  of  fish  at 
muingssau  for  others,  or  any  fishmonger  shall  ingross  the  market, 
tiiey  incur  a  penalty  of  20/.  And  fish  imported  by  foreigners  shall  be 
forfeited,  and  the  vessel,  &c.  See  10  and  1 1  IVm.  III.  c.  24.  1  Geo. 
I.  stai.  2.  f.  18.  §  1.  36  Geo.  III.  c.  118.  §  1.  &c.  Vide  I'ish  and 
Ftshfrimn. 

BILLUS,  A  bill,  stick  or  staff,  which  in  former  times  was  llic  only 
weapon  for  servants.  It  was  long  in  use  for  watchmen,  and  we  are 
told  is  still  carried  by  those  at  Litchfield.    See  Sleevens's  Shaks/ieare. 

BIOTHANETUS,  One  who  deserves  to  come  to  an  tintimcly  end. 
Oderieus  Viialisy  writing  of  the  death  of  U'illium  Pufiis^  who  was  shot 
by  Waller  Tyrret,  tells  us,  that  the  bishops,  considering  his  wicked 
life  and  bad  exit^  adjudged  him  ecclesiasticd  iielutij  biothanetum  abao- 
lulione  indignum.    Ub.  !0./(.  782. 

BIRRETTUM,  A  thin  cap  fitted  close  to  the  shape  of  the  head : 
and  is  also  used  for  the  cap  or  coif  of  a  judge,  or  serjeaiit  at  law, 
S/iflm. 

BIRTHS,  BURIALS  and  MARRL-\.GES,  5tc.  By  statute,  a  duty 
was  granted  on  births  and  burials  of  persons,  from  50/.  a  duke,  &c, 
down  to  10*.  and  2^.  And  the  like  on  marriages  ;  also  bachelors.,  above 
twenty-five  years  of  age,  were  to  pay  Is.  yearly.  Stat.  6  and  7  Wm^ 
III.  r.  6.    Exp.  as  to  the  duties.    See  tit.  Siam/i»,  Taxes. 

BISACUTUS,  An  iron  weapon  double-edged,  so  as  to  cut  on  both 
bides.    /''Ictd^  lib.  I.  f.  33. 

BISAKTIUM,  besantine,  or  besant,  An  ancient  coin,  first  coined  by 
the  western  emperors  at  liizantinm  or  Constantino/tie.  It  was  of  two 
sorts,  gold  and  silver  ;  both  which  were  current  in  England.  Chaucer 
represents  the  gold  besantine  to  have  been  equivalent  to  a  ducat;  and 
the  silver  bctantine  was  computed  genei"illy  at  two  shillings.  In  some 
old  leases  of  land  there  have  been  reserved,  by  way  of  rent,  uiium 
bisantium,  vel  duos  solidos. 

BI-SCOT,  .^t  a  session  of  semers  held  at  Wigenhatr,  in  jVorfolk,  9 
Edvi.  111.  it  was  decreed,  that  if  any  should  not  repair  his  proportion 
of  the  banks,  ditches  aiid  causeys  by  a  day  assigned,  V2d.  for  every 
perch  unrepaired  should  be  levit;d  upon  him,  which  is  called  a  bilav>  : 
and  if  he  should  not,  by  a  second  day  given  him,  accomplish  the 
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bUmc,  then  he  should  pay  for  every  pereh  2».  w.iich  is  called  ki-aco!. 
//lA/.  of  Imbank'ing  and  Drainini^^  f,  254. 

BISHOPS  and  ARCHBISHOPS.  A  Bishop  (E/mc(,fiu«J  is  the 
chief  of  the  clergy  in  his  diocese,  and  is  the  archbishop's  suffragan  or 
assistant. 

As  AnciiBisHOP  (jircliie/iitco/iiu)  is  the  chief  of  llie  clergy  in  his 
province,  and  is  that  spiritual  secular  person  who  hath  supreme  power 
under  the  king  in  all  ecclesiastical  causes  :  and  the  manner  of  his 
creation  and  consecration,  by  an  arc/i6it/w/t  and  two  other  bishops,  &c. 
is  regulated  by  stat.  25  Hen.  V'lll.  c.  20.  (Sec  /ion!,  Bin/io/i.f  An 
arcbbish'jjt  is  said  to  be  intlironed,  when  a  bishop  is  said  to  be  nislall- 
cd ;  and  there  are  four  things  to  complete  a  bishop  or  urclMaha/i,  a» 
well  as  a  parson  :  first,  election,  which  resembles  presentation  ;  the 
next  is  confirmation,  and  this  resembles  admission ;  next,  conse- 
cration which  resembles  institution ;  and  the  last  is  installation,  re- 
sembled to  induction.  3  Salk.  T2.  In  ancient  limes  the  arclibtshofi 
was  bishop  over  all  England,  as  Austin  was,  wlio  is  said  to  be  the  first 
archiitholi  here  ;  but,  before  tlie  Saxon  conquest,  the  Britons  had 
only  one  bishop,  and  not  any  archbisho/i.  1  Roll.  Re/t.  328.  2  Roll. 
410. 

But  at  this  day  the  ecclesiastical  state  of  England  and  IValea  is  di- 
vided into  two  provinces  or  archbishopricks,  to  wit,  Canterbury  and 
York.  Each  archbishop  hath  within  his  province  bishops  of  several 
dioceses.  The  archbishop  of  Canterbury  hath  under  hiin,  within  his 
pro\'ince,  of  ancient  foundations,  Rochester,  London,  IVincltestcr,  Abr- 
wiV/i,  Lincoln,  Ely,  Chichester,  Salisbury,  Exeter,  Bath  and  Wells, 
Worcester,  Coventry  and  Litchjicld,  Hereford,  Ltandaff,  Si.  David's, 
Bangor,  and  St.  Asaflh  ;  and  four  founded  by  King  Henry  VHI.  erect- 
ed out  of  the  ruins  of  dissolved  monasteries,  viz.  Gloucester,  Bristol, 
Peterborough  and  Oxford.  The  arcliblshop  of  York  hath  under  him 
four,  viz.  the  bishop  of  the  county  palatine  of  Chester,  newly  erected 
by  King  Henry  VIII.  and  annexed  by  him  to  the  archbishoprick  of 
York  ;  the  county  palatine  of  Durham,  Carlisle  and  the  Isle  of  Man, 
annexed  to  the  province  of  York  by  King  Henry  VIII.  but  a  greater 
number  this  archbishop  anciently  had,  which  time  hath  taken  from 
him.    Co.  Lit.  94. 

Westminster  was  one  of  the  new  bishopricks  created  by  Henry\'\ll. 
out  of  the  revenues  of  the  dissolved  monasteries.  2  Burn.  M.  L.  78. 
Thomas  Thirlby  was  the  only  bishop  tliat  ever  filled  that  see.  He  sur- 
rendered the  bishoprick  to  Kdw.  Vl.  .^.  U.  1550,  30th  March  ;  and,  on 
Che  same  day,  it  was  dissolved,  and  added  again  to  the  bishoprick  of 
London.  Rym.  Ford.  15.  /i.  222.  Queen  Mary  afterwards  filled  the 
church  with  Benedictine  monks,  and  KHz.  by  autiiority  of  parliament, 
turned  it  into  a  collegiate  church,  subject  to  a  dean.  The  archbishofl 
of  Canterbury  is  now  styled  nietro/ioliianusei  /irimus  totius  Anglie  ;  and 
the  archbijtho/i  of  York  styled  /irimua  et  metro/totitanus  Anglix.  They 
arc  called  archbieho[is  in  respect  of  the  bishops  under  them;  and 
metropolitans,  because  they  were  consecrated  at  first  in  the  metropo- 
fis  of  the  province.  4  Lnst.  94.  Both  the  archbisho/is  have  distinct 
provinces,  wherein  they  have  suffragan  bishops  of  several  dioceses, 
with  jurisdiction  under  them.  The  archbishop  hath  also  his  own  dio- 
cese, wherein  he  exercises  episcopal  jurisdiction,  as  in  his  firovince 
lie  exercises  archiepiscopal ;  thus  having  two  concurrent  jurisdictions 
one  as  ordinary,  or  the  bishop  himself  within  his  diocese ;  tlie  other 
as  superintendant  throughout  his  whole  province,  of  all  ecclesiastical 
matters,  to  correct  and  supply  the  defects  of  otlier  bishops. 
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The  arrlibishop  is  eniitled  to  present, by  lapse,  to  nil  the  ecclesiasu- 
ciil  livings  ill  tiic  <libposul  of  liis  diocesan  bisliops,  if  not  filled  wiiliin  six 
nioijlhs.  (See  lit.  MvawKO'i.)  And  the  urchbisliop  has  a  custoinury 
prerogative,  when  a  bishop  is  consecnited  by  him,  to  nuine  u  clerk  or 
cliiipl..iii  of  his  own,  to  be  provided  for  by  such  suffrag.in  bishop  ;  in  lieu 
of  uhicli  it  is  now  usual  lor  the  bishop  to  make  over,  by  deed,  to  the 
ai'chbisiuip,  his  executors  and  assigns,  the  next  prescnlution  of  such 
dii;iiily  or  benefice  in  the  bishop's  disposal  within  that  see,  us  ilic 
iirclibishop  himself  shall  choose  ;  which  is  therefore  called  his  o/i. 
Iii.li,  which  options  are  only  hindiiiK  on  the  bishop  himself  who  i^rantt 
thorn,  and  not  on  his  successors.  The  prerogative  itself  seems  to  be 
derived  from  the  legutine  power  formerly  annexed,  by  the  popes,  to 
the  inetropolilaii  of  Catitt-rhuri/. 

The  arr/iA/vAo/i  ol  Canii  rtuni  hath  the  privilege  to  crown  all  the 
kint^s  of  J'.nffiarid  ;  and  to  have  prelates  to  be  his  officers  ;  as  for  in- 
stance, the  bishop  of  London  is  bis  provincial  dean  ;  tile  bishop  of 
H'inchesfrr  his  chancellor  ;  the  bishop  of  Lincoln  his  vice-chancellor; 
the  bishop  0/  tialinbury  his  precentor;  the  bishop  of  liorctnitr  his 
chaplain,  ^c.  It  is  the  right  of  the  urchbinhofi  to  call  the  bishops  and 
clergy  of  his  province  to  convocation,  upon  the  king's  wi'it  :  be  hath 
a  jurisdiction  in  cases  of  appeal,  where  there  is  a  supposed  default  of 
justice  in  the  ordinary  ;  and  hath  a  standing  jurisdiction  over  his  suf- 
fragans :  he  confirms  the  election  of  bishops,  and  afterwards  conse- 
crates them,  &cc.  And  he  niay  appoint  coatijutors  to  a  bishop  that  is 
grown  infirm.  He  may  confer  degrees  of  all  kinds ;  and  censure  and 
excoiiniiunicate,  susp<'iid  or  depose,  tor  any  just  cause.  Sec.  2  lioU. 
Abr.  223.  And  lie  hath  power  to  grant  dispensations  in  any  case,  for- 
merly granted  by  the  sec  of  Jiumr,  not  contrary  to  the  law  of  God: 
but  if  the  case  is  new  and  extraordinary,  tlie  king  and  his  council  are 
to  be  consulted.  Stats.  25  Jim.  VIII.  c.  21.  28  H,  n.  V  III.  c.  16.  §  6. 
This  dispensing  ptiwer  is  the  foundation  of  the  archbishop's  granting 
special  licenses,  to  marry  at  any  place  or  time ;  to  hold  two  livings, 
and  the  like  ;  and  in  this  also  is  founded  the  right  he  exercises  of  con- 
ferring degrees  in  prejudice  of  the  two  universities.  He  may  letaiu 
eight  chaplains  ;  and  during  the  vacancy  of  any  see,  he  is  guardian  of 
the  spiritualties.  Slats.  21  fh  n.  VHI.  c.  13.  23  Nrn.  VUI.  c.  21. 
28  //.  n.  VIII.  r.  16. 

The  arc^lbi^hop  of  Cnnffrbttry  hath  the  precedency  of  all  the  cler- 
gy i  next  to  him  the  archbishop  of  York  ;  next  to  him  the  bishop  of 
London  ;  next  to  him  the  bishop  of  Durham  ;  next  to  him  the  bishop 
of  Itincfifstfi-  ;  and  then  alt  the  other  bishops  of  both  provinces,  after 
the  seniority  of  their  consecration  ;  but  if  any  of  them  be  u  privy 
councilloi,  he  shall  take  place-  next  alter  the  bishop  of  Durham.  Co. 
Lii.  94.     1  Ought.  Ord.  Juil.  486. 

The  first  archbishop  of  YorA-  that  wc  read  of,  was  Pau/inus^  who, 
by  pupe  Gregory*.-,  appointment,  was  made  archbishop  there,  about  the 
ye.a  of  our  Lor<l  622.    Godol.  14. 

The  archbi.\ho/i  of  York  hath  the  privilege  to  crown  the  queen-con- 
sort, and  to  be  her  perpetual  ch.iplain. 

The  archbinho/i  of  Cunirrbury  is  the  first  pi  er  of  the  realm,  and  hath 
precedence,  not  only  before  all  the  other  clergy,  but  also  (next  and 
immediately  after  the  blood  royal)  before  all  the  i.ohility  of  Ihe  realm: 
mid  as  he  hath  the  prec  t  dcnce  of  all  the  nobility,  so  also  of  all  tht 
great  officers  of  state.    Uodol.  IS. 
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The  archbhhofi  of  rorXr  hath  the  precedence  over  all  dukes,  not  be- 
ing ol  the  blood  royal  ;  as  also  before  all  the  great  officers  of  state,  ex- 
cept ihc  lord  chancellor.    Gudol.  14. 

A  Bisiior  is  elected  by  the  king's  ronyi*  d'eslirc,  or  license  to  elect 
the  person  named  by  the  kinsj,  directed  lo  the  dean  and  chapter  ;  and 
if  they  fail  to  nuke  election  in  twelve  <lays,  they  incur  the  peiralty  ol  a 
ftrtmunire,  and  the  king  may  nominate  whom  he  pleases  by  letters 
patent.  Stat.  25  llrn.  VIIl.  c.  20.  This  was  to  avoid  the  power  of 
the  sec  of  Rome.  This  election  or  nomination,  if  it  be  of  a  bishop, 
must  be  signified  by  the  king's  letters  patent  to  the  archbishop  of  the 
province  ;  if  it  be  of  an  archbishop,  to  the  othci  archbishop  and  two 
bi.shops,  or  to  four  bishops  ;  requiring  them  to  confirm,  invest  and  con- 
secrate the  person  so  elected,  which  they  are  bound  to  perform 
immediately.  After  which  the  bishop  elect  shall  sue  to  the  king  for 
his  lemporidties,  shall  make  oath  to  the  king  and  none  other,and  shall 
take  restitution  for  his  secular  possessions  out  of  the  king's  hands 
only.  Archbishops  and  bishops  refusing  lo  confirm  such  election,  in- 
cur the  penalties  of  a  /ir<cmunirc.  On  confii  malion,  a  bishop  hath 
jurisdiction  in  his  diocese  ;  but  he  hath  not  a  right  to  his  teniporalties 
till  consecration.  The  consecKition  of  bishops,  kc.  is  confirmed  by 
act  of  p..rliamcnt. 

It  is  directed  in  the  form  of  consecrating  bishops,  that  a  bishop, 
when  consccrJtcd,  n\ust  be  full  thirty  years  of  age. 

It  is  held  a  bishop  h.itli  three  powers  ;  1st.  His  power  of  ordination, 
which  is  gained  on  his  consecration,  and  not  before  ;  and  thereby  he 
may  coniur  orders,  5cc.  in  any  place  throughout  the  world.  2.  His 
power  of  jurisdiction,  which  is  limited,  and  confined  to  his  see.  3.  His 
power  of  administration  and  government  of  tlie  revenues  ;  both  which 
last  powers  he  gains  by  his  confirmation  :  and  some  are  of  opinion, 
that  the  bishop's  jurisdiction,  as  to  ministerial  acts,  commences  on 
his  election.    Palm.  473—475. 

The  king  nray  not  seize  into  his  hands  the  temporalties  of  bishops, 
but  upon  just  cause,  and  not  for  a  contempt,  which  is  only  finable. 
See  tit.  Tt  m/i'jraitirs.  Bishops  arc  alloweil  four  years  for  payment  of 
their  first  fruits,  by  stat.  6  jlmi.  c.  27.  Every  bishop  may  retain 
four  chaplains.    K/i/<- stat.  21  Hin.  VIlI.  c.  13.  §  16.    8  Jiliz.  c.  1. 

A  bisii'-n  i.is  consistoiy  court,  to  hear  ecclesiastical  causes  ; 

and  is  t()  "i^y,  Stc.    He  consecrates  churches,  ordains,  ad- 

mits and  priests  ;  coiifimis,  suspends,  txcounnunicales, 

grants  liccsc  s  lur  murriage,  makes  probate  of  wills.  Sec.  Co.  Lit. 
96.  2  Hull.  JbT.  230.  He  hath  his  archdeacon,  dean  and  chapter, 
chancellor,  an.!  ■  :  ■ ii  ral,  to  assist  him;  may  grant  leases  for 
tlirce  livt  s,  (,r  I  \  vars,  of  land  usually  letten,  reserving  the 

accusiumcci  yi ,  1 .  .Stats.       Hen.  VUI.  c.  28.  \EUz.c.\'). 

§  5.    See  tills  l)t: !.  til.  Lcasta. 

The  chaucilior  to  the  bishop  is  appointed  to  hold  his  courts  for 
him,  and  to  assist  him  in  m.,tters  of  ecclesiastical  law  ;  who,  as 
ivell  as  idl  other  ecclesiastical  oEIicers,  if  lay  or  married,  must  be  a 
doctor  of  the  civil  law,  so  created  in  some  university.  Stat.  37 
Hill.  VUI.  c.  17. 

By  Stat.  24  Gi  o.  III.  scss.  2.  r.  35.  the  bishop  of  London,  or  any 
bishop  by  him  appointed,  may  admit  to  the  order  of  deacon  or  priest, 
subjects  ot  couniiies  out  of  his  majesty's  dominions,  without  rcqnirin?- 
the  oath  of  obedience.  But  no  person  shall  be  thereby  enabled  to 
exercise  such  ofliccs  within  his  majcsiy's  dominions. 
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By  Stat.  25  Gm.  III.  c.  84.  the  archbishops  of  Ciiuin-harij  or  Yurk, 
witii  such  oiht  r  bis:.uj)buS  ihcy  shall  cull  to  their  iissislancc,  may  con- 
si  tiutc  sulijicts  of  (oumrics  out  of  his  iiuijisty's  iloiiiinions  to  be 
biihops,  without  requiring  the  usiiul  o.iths  ;  pursuing  the  forms  prc- 
sciilu'cl  by  thu  :ict.  But  no  such  bishops  or  their  successors,  or  per. 
9»^»  oriL.ir.cd  by  thcin,  shall  exercise  their  functions  within  his  ma- 
jesty's fluriiinions. 

'1  lie  right  of  trial  by  the  lords  of  pai  rwmcnt,  as  their  peers,  it  is 
sai'i.  does  not  extend  to  bishops  ;  who,  though  they  arc  lords  of  par- 
li„nieiit,  and  bit  there  by  virtue-  of  their  baronies,  which  they  holdyure 
cciiaU,  yet  are  not  cnnobleil  in  blood,  and  consc(jnently  not  peers 
with  the  nobility.  Zlnm.  30,  31.  sec  1  C'umw;. -SOI.  4-  Comm.  264. and 
this  JJfcl.  lit.  Farliaminl. 

Archbinhfiliricka  and  bhho/irickn  may  become  void  by  death,  depriva- 
tion for  any  very  gross  and  notorious  crime,  and  also  by  resignation- 
All  resignations  must  be  made  to  some  superior.  Therefore  a  bishop 
must  resign  to  his  metropolitan,  but  the  archbishop  can  resign  to  none 
but  ihc  king  himself.    I  Comm.  382. 

The  following  are  some  of  the  popular  distinctions  between  arch- 
blstiops  and  bishops.  The  archbishops  have  the  style  and  title  of 
Gr.'/fr,  and  Most  Hevcrctut  i-'afhcr  in  God  bij  Dh'ine  Proz'idciicf.  The 
bishops,  those  of  Lord^  and  iiight  Hevertnd  Father  in  God  by  Divinr 
Pi  rniinbioTi.    Archbishops  are  int/troned  ;  bishops  instulhd. 

Mr.  Clirisiiaiu  in  his  notes  on  I  Coinm.  380.  says,  that  the  supposed 
answer  of  a  bishop  on  his  coi;'  ■  .Volo  e/iitcu/iari,"  is  a  vulgar 

error.    See  tit.    Parson^  .id..  ■  m. 

BISHOPRICK,  The  diocese      ,i  bi»i.op. 

B1SS.\,  Fr.  bichcyccrva  major,  A  hind.    Mon.  .4ngl.  vol,  l.foL  648. 
!!ISS!'vriI.l'.  /i-  -!.r,-/7i.«.)  Leap  year,  so  c-.i!li  r!  li-.-niC  the  sixth 
i!  March  is  twice  i-ecl.  '  .  ..'^  an  addi- 

I,  i-f  Frbruurxj ;  so  that  u.  ;    year  hath 

oiic  <Uv)  niuic  ili.ui  Liv.-  others,  and  happens  cvei)  iumiii  year.  This 
intcrcidation  of  a  day  was  first  invented  by  Jitliua  C.i-6'«r,  to  make  the 
year  agiec  with  the  course  of  the  sun.  And,  to  prevent  all  doubt  and 
ambiguity  that  might  arise  thereupon,  it  is  enacted  l>y  the  statute  de 
anno  bissrxtiiiy  21  Jlcn.  III.  that  the  day  increasing  in  the  leap-year, 
and  the  day  next  before,  shall  be  accounted  but  one  day.  Jirit,  209. 
Dyer,  17.    See  tit.  War. 

BISUS,  bisius,  mica  bisa,  /lam's  bisius,  Fr. /lain  ih^  Brown  bread, 
a  brown  loaf.  Ch-.vrl. 

BLACK  ACT,  or  Waltium  Bt*CK  Act.  The  slat.  9  Geo.  I.  cafi. 
22.  is  so  called,  having  been  occasioneil  by  some  devast.ilions  com- 
mitted near  U'u!:liam,  in  HamjiMre,  by  persons  in  disguise,  or  with 
t'leir  faces  blarkrd.  By  this  act,  persons  hunting  >irmcd  and  disguised, 
and  killing  or  stealing  deer,  or  robbing  warrens,  or  stealing  fish  out  of 
any  river,  kc.  or  any  persons  unlawfully  hunting  in  his  iviajc-ity's  forests, 
&c.  or  breaking  down  the  head  of  iuiy  lish-pond,  or  killing,  8ic.  of 
cattle,  or  cutting  down  trees,  or  setting  lire  to  hr.use,  b.irn  or  wood, 
or  shooting  at  any  pei-son,  or  sending  anonymous  letters,  or  letters 
signed  with  fictitious  names,  demanding  money,  Sec.  or  rescuing  such 
offenders,  or  not  surrendering,  are  guilty  of  felony  without  benefit  of 
clergy.  This  act  is  made  perpetual  by  3 1  Geo.  II.  c.  42.  And  see 
further,  slat.  6  Geo.  II.  r.  37.    27  Geo!\\.  c.  15. 

Sec  also  Stat.  16  Cro.  111.  c.  30.  against  deer-stealcrs  ;  the  milder 
punibliiiicnl  inflicted  by  which  act  has  been  iliought  a  virtinU  repeal 
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of  the  punishraent  innicied  by  U>e  Bh.ck  Act  above  recited.  Lmcl,', 
HuuL:  F.  C.  1.  c.  49.  §  7.  aiid  this  Uicl.  UU  ^orr*/,  Oame,  Uecr- 
mealing.  c  r 

BLACK-BOOK,  Is  a  book  l)>''g  '»  ^^'^  Exchequer.    Sec  4«i?f  -">- 
15*.  .fill 

BLACK  LEAD.  Bv  stal.  25  Geo.  II.  r.  10.  cnti  i  mi;  mines  of  black 
lead,  with  inie.il  t<i  steal,  is  nude  feloi.y  ;  and  by  the  same 
(endei's  comiiiitlcd  or  iiMU5|X>rtcd  for  enteriin;  mines  ol  black  lead 
with  inlein  to  steal,  cscapini;  or  breaking  prison,  or  rctiirnniK  from 
transportation,  are  excluded  from  clergy.  By  various  acts  a  duty  is 
imposed  on  foreign  black  lead  iinpuried. 

BLACK  MAIL,  Kr.  maillr,  a  link  of  mail,  or  small  piece  of  metal 
or  money.]  Signifies  in  the  north  of  K:>gland,  in  llic  counties  of 
Cumbrrland,  .Voriliumirrlaiid,  Sec.  a  certain  rent  of  money,  corn  or 
other  thing,  anciently  paid  to  pei-sons  inhabilins  upon  or  near  the  bor- 
ders, being  men  of  name  and  power,  allied  with  certain  robbers  w'itli- 
in  the  said  counties,  to  be  freed  and  protected  from  the  dcvasuitioiis 
of  those  robbers.  But  by  sl,it.  43  /.'//';.  ca/i.  1:1.  to  lake  any  sucii  mo- 
ney or  contribution,  called  blurk-iimil,  to  secure  ijoods  from  r..piiie,  is 
made  a  capital  felony,  as  well  as  the  offences  such  coiiiribuiion  was 
meant  to  guard  against. 

It  is  also  used  for  rents  reserved  in  work,  grain  or  baser  money ; 
which  were  called  rcdiius  mgri,  in  contradistinction  to  the  i/aiic// 
farms,  reilitus  a/6:.    Sec  tit.  Mia  J^'irma,  and  /iianch  Firmea. 

BL.VC'K  ROD.  The  genilcnian  imAi  r  of  Ihe  black  rod  is  chief  sen- 
tleman  usher  to  the  king  ;  he  belongs  to  the  garter,  and  hath  his 
name  from  the  black  rod,  on  the  top  whereof  sits  a  lion  in  gold,  which 
he  carrieth  in  his  hand.  He  is  called,  in  the  Ptack  Dauk^f'A.  255. 
Lator  virgg  nigra,  ct  /tosfiarius  ;  and  in  other  places  virgt  bujulns. 
His  duty  is  ad  /i-jrlandum  virgam  coram  d'^mino  rrge  ad  pit'nm  wnrli 
Georgii  infra  casirum  dr  Wii.dsorc  :  and  he  hath  tlie  keepiiig  of  the 
chapter-house  door,  when  a  chapter  of  the  oi"der  of  the  g.,rter  is  sit- 
ting ;  and,  in  the  time  of  parliament,  he  attends  on  the  house  of 
peers.  His  habit  is  like  to  that  of  tlie  register  of  the  order,  and  gar- 
ter king  at  arms  ;  but  this  he  wears  only  at  the  solemn  times  of  the 
festival  of  AV.  George,  and  on  the  holding  of  chapters.  Tiiv  blark  rod 
he  bears  is  instead  of  a  mace,  and  hath  the  same  authority  ;  and  tliis 
officer  hath  anciently  been  made  by  letters  pat«.'tit  under  the  gie;.t  seal, 
he  having  great  power;  for  to  his  custody  all  peers,  called  in  (juestion 
for  any  crime,  are  first  committed. 

BLACKS  OF  WALTHAM.    Sec  tit.  Black  Jla. 

BLACK  WARD,  is  when  a  vassal  holds  ward  of  the  king  ;  and  a 
sub-vassal  holds  ward  of  that  vassal.    Scotch  Did. 

BLACKWELL  H.VLL.  The  public  market  of  Dlacktvelt  Hall, 
London,  is  to  be  kept  every  T/iuritdait,  Frtday  and  Saiurdau,  at  cer- 
tain lioui-s  ;  and  the  hall-keepers  not  to  admit  any  buying  or  selling  of 
woollen  cloih  at  the  said  h  .ll  upon  any  other  djys  or  hours,  on  penalty 
of  100/.  Factors  selling  cloth  out  of  the  market  shall  forfeit  5/.  ii.c. 
Registers  of  all  the  clotlis  bought  and  sold  are  to  be  weekly  kept :  and 
buyers  ol  cloth,  otherwise  than  for  ready  money,  shall  gi\  e  notes  to 
tlic  sr/frrs  for  the  money  payable;  and  fiiCtors'are  to  transmit  such 
notes  to  the  owners  in  twelve  days,  or  be  liable  to  forfeit  double  value, 
&c.  Stat.  8  and  9  »'m.  III.  cafi.  9.  See  also  Stat.  4  and  5  P.  and  M. 
c.  5.  §  26.    39  £liz.  c.  20.  §  12.    1  Ceo.  I.  c.  15. 
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BLADARIUS,  A  corn-monjcr,  raeal-man,  or  com-chandlcr.  It  is 
used  ill  our  records  for  such  a  retailer  of  com.  I'ul.  1.  lidrj.  III.  /lor. 
3.  »!.  13.   Sec  til.  Cloihirrt. 

BLADK,  Wai/H/n.]  In  the  Saxon  signifies  generally  fruit, com, hemp, 
flax,  lierbs,  ste.  H  ill,  rfr  Mohun  released  to  liis  brother  all  the  manor 
ol  'I' —  Halvo  innaiiro  tiio  ri  blado.  Sec.  exccplini;  his  stock  and 
corn  on  the  ground.  Hence  bladier  is  taken  foi'aii  iiigrosscr  of  com 
or  xr.'in. 

15L.\NCH  FIRMES.  In  ancient  limes  the  crown-rents  ivcrc  many 
times  reserved  in  librh  albia,  or  blanch  firmea  :  in  which  case  the 
buyer  was  holdeit  dt  -albarr  Jirmain^  viz.  his  base  numey  or  coin,  worse 
than  standard,  was  molten  down  in  the  P.xrhriiurr,  and  reduced  to  the 
liheness  of  stand.>rd  silver ;  or  instead  thereof,  he  paid  to  the  king 
12i/.  in  the  pound  bv  way  of  addition,  l.omtdcu'a  Jimay  vj.m  Cmtu, 
p.  i. 

BL.'VNDrORn,  \n  act  was  passed  for  rebuilding  the  town  of  Bland- 
ford  in  till  counly  of  Dorset,  burnt  down  by  fire  in  the  year  1731. 
Slat.  5  C'O.  11.  r.  'l6. 

BLANHOHNUM,  A  litUc  bell.    I.ig.  MHsian.  r.  8. 

liL.'XNK  U.AR,  Is  used  for  the  same  with  what  we  call  a  comnntn 
^ar,  antl  is  the  name  ot  a  plea  iu  ^nr,  which,  in  an  action  of  trespass,  is 
put  in  to  oblige  the  plaintiff  to  assign  the  certain  place  where  the  tres- 
pass was  committed.    2  Cro.  594. 

BL.\NK  BOND,  Is  equivalent  to  an  assignation,  and  must  be  in- 
timated.   Af<jffA  Ijict. 

BLANKS,  Were  a  kind  of  white  money  coined  by  Htn.  V.  in  those 
pai'ts  of  France  which  "vas  then  subject  to  England,  {he  value  whereof 
was  8(/.  AVoj:''«  .InnaU,  /:.  586.  These  were  forbidden  to  be  current 
in  this  realm.    3  Urn.  VI.  c.  9.    See  til.  Jlba  Pirma. 

Bi,.\xr.s,  Injuditiid  proceedings,  certain  void  spaces  sometimes  left 
by  mistake.  A  blank  (supposing  something  material  wanting)  in  « 
declaration  abates  the  same.  4  Arfw.  IV.  U.  20  Hm.Vl.  18.  And 
such  a  blank  is  a  good  cause  of  demurrer.  Blankt  in  the  impar- 
lancc-roll  aided  afirr  verdict  for  the  plainliS".  Hob,  76.  Parker  v. 
Pari.r. 

BL.VSARIUS.  Is  a  word  used  to  signify  an  incendiary.  Shunt. 

BLASPIitMY,  blai/ihf  mia.']  Is  an  injury  offered  to  Ciod,  by  deny- 
ing th:<t  which  is  due  and  beionviing  to  him,  or  attributing  to  him  what 
is  not  agreeable  to  his  nature.  Jjndw.  ca/i.  1.  A»d  blur/ilierniia  oi 
God,  as  denying  his  being  or  providence ;  and  all  contumelious  re- 
proaches of  Jesua  C/irini,  Sec.  are  offences  by  the  common  law,  pu- 
nished by  fine,  imprisonment,  pillory.  Sec.  1  /lavjt.  P.  C.  And  by 
Stat.  9  and  10  li'm.  III.  c.  32.  if  any  one  shall  by  writing,  speaking, 
&c.  deny  any  of  the  persons  in  the  T rinitij  to  be  God  ;  assert  there 
are  more  Gixis  than  one,  &c.  he  shall  be  incapable  of  any  office  ;  and} 
for  the  second  offence,  be  disabled  to  sue  any  action,  to  be  executor, 
&c  and  sufl'cr  three  years'  imprisonment.  Likewise,  by  stut.  3  Jac.  I. 
e.  21.  persons  jestingly  or  profanely  using  the  name  of  (lod,  or  of 
Jesus  Christ,  or  of  the  i/o/t/  Ghost,  or  of  the  Triniiu,  in  any  stage- 
play,  &c.  incurs  a  penalty  of  10/.    Sec  Religion. 

BL£,  Signifies  sight,  colour,  Sec.  And  blec  is  taken  for  corn  :  as 
Bough;on  under  the  lUee,  Sec. 

BLliNCH,  BLEXCH-HOLDING.    Sec  tit.  .ma  Firma. 

BLENHEIM.    Sec  Marlborough,  Duke  of. 

BLET.A,  Fr.  WerAr.]  Prat,  or  combustible  earth  dug  up  and  drie 
for  burning.    Rit-  Purl.  35  Edvi.  I. 
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BUNKS,  Boughs  broken  down  from  trees,  and  thrown  in  a  way 
■vhorc  (leer  jrc  likflv  to  pass. 

BLISSOM,  Conupily  called  diostom,  is  when  a  ram  goes  to  the 
cwc,  fnmi  Ihe  'I'l  iii'.iiick  BlrlK.  the  bowels. 

BLO.^TIiO  I'ISH  OR  HERRING,  Arc  those  which  arc  half  dried. 
See  lit.  l-i.'.lv  ru. 

BLODEUS,  Sax.  blod."]  Deep  red  colour  ;  from  whence  comes 
bloat  and  blouicd,  viz.  sanguine  and  high-coloured,  which,  in  Ken!,  is 
called  a  blousit!,^  colour  ;  and  a  thusr  is  there  a  red  faced  wench.  The 
prior  of  iittrccsirr,  A.  D.  1425,  gave  his  liveries  of  this  colour.  Panch. 
Anti(f.  376. 

BLOOD,  sanguit^  Is  regarded  in  descents  of  lands  ;  for  a  person 
is  to  be  the  next  and  most  worthy  of  hlooit  to  inherit  his  ancestor's 
estate.    Cij.        13.    See  Jmk.  Crni.  203.    Sec  tit.  Drsmt,  Heir. 

IILOODWIT,  or  bloudmu  compounded  of  the  Sax.  blod,  i.  r.  sanguis  ; 
and  old  Knglis/i,  misrricordia.]  Is  often  used  in  ancient  clurters 

of  liberties  for  an  amercement  for  blomlshcd.  Skene  writes  it  hhud- 
vrii  ;  and  says  veil,  in  Knglisli,  is  injuria  ;  and  that  bloudvrii  is  an 
amerciament  or  unlaiv  (as  the  Hcouh  call  it)  for  wrong  or  injury,  as 
bloodshed  is  :  for  he  that  hath  bloudviei  granted  him,  hath  free  liberty 
to  take  all  amerciaments  of  courts  for  effusion  of  blood.  FIria  saith. 
Quod  signi^car  tjuietanfiam  misericordia  ftro  ejfusifine  sanguinis.  Lib. 
I.  ca/i.  47.  And  according  to  some  writers,  blodwite  was  a  customarj' 
fine  paid  as  a  composition  and  atonement  for  shedding  or  drawing  of 
blood  ;  for  which  the  place  was  answerable,  if  the  party  was  not  dis- 
covered ;  and  ilieix-forc  a  privilege  or  exemption  from  this  fine  or 
penalty  was  granted  by  the  king,  or  supreme  lord,  as  a  special  fa- 
vour. So  king  Henry  11.  granted  to  all  tenants  within  the  honour  of 
Witlingfordy  Ut  quirti  ninl  de  //iWa^'o  ff  blodcwite,  &c.  Puroch.  Anliq. 
lU. 

BLOODY-HAND,  Is  one  of  the  four  kinds  of  circumstances  by 
"which  anofi'endcr  is  supposed  to  have  killed  deer  in  the  king's  forest: 
and  it  is  where  a  trespasser  is  apprehended  in  the  forest,  with  his 
hands  or  other  parts  iiloodu^  though  he  be  not  found  chasing  or  hunt- 
ing of  the  deer.  Manwood.  In  Scotland^  in  such  like  crimes,  they 
say  taken  in  the  fact,  or  with  the  red  hand.    Sec  Luikbrrind. 

BLUBBER,  Whale  oil,  before  it  is  ihorougldy  boiled  and  brought 
:o  p.  licction.    It  is  mentioned  in  stat.  12  Car.  II.  e.  18, 

BOCK-IIORD,  or  book-hoard,  librorum  horreum.~\  A  place  where 
books,  evidences  or  writings  arc  kept. 

BOCKLAND,  Sax.  (juusi  book/and.^  A  possession  or  inheritance 
held  by  evidence  in  writing,  See  LL.  Allueredi,  ca/i.  36.  Boek/and 
signifies  deed  /and  or  charier  land  ;  and  it  commonly  carried  with  it 
the  absolute  property  of  the  land ;  wherefore  it  >vas  preserved  in 
writing,  and  possessed  by  the  Thanes  or  nobler  sort,  as  Prgdium  no- 
bile,  liberum  el  immune  a  serriiiis  vulgaribus  el  servilibut,,  and  was  the 
same .  as  allodium,  descendible  unto  all  the  sons,  according  to  the 
common  course  of  nations  and  of  nature,  and  therefore  called  gavel- 
kind ;  devisable  only  by  will,  and  thereupon  termed  /Vrr<  Tesiamen- 
lalis.  H/iilm  e,f  Feuds.  This  was  one  of  the  titles  which  the  English 
Saxons  had  to  their  lands,  and  was  always  in  writing  :  there  was  but 
one  more,  and  that  was  Folkland,  i.  e.  Terra  Pofiularis,  which  passed 
from  one  to  another  without  any  writing.  See  Squire  on  the  Angh 
Saxon  (lovrrnmeut,  and  this  IJict.  tit.  Tenure. 

BOIA,  Chains  or  fetters,  properly  what  wc  call  temiclcs.  .Hisr. 
Etien.  a/iud  U'/iarioni  Angl.  Sax.  jiari  l./j.  618. 
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BOIS,  Fr.]  Woodi  and  imh-bou,  unHoi-wood.    Sec  Boacui. 

BOLIIAGIUM,  or  boldaffium,  A  little  house  or  cottage.  Blounl. 

MOXjT.  a  b'/li  of  silk  or  stuB',  seems  to  have  been  a  long  narrow 
piece  :  in  the  accounts  of  tlic  priory  of  Burcctter,  It  is  mentioned, 
Parocli.  Jniii/.  S7*. 

UOLTINfi,  A  term  of  art  used  in  our  Inn»  of  Court.,  whereby  is 
intended  a  private  arguing  of  cases.  The  manner  of  it  at  Crm/t  Inn 
is  thus:  an  ancient  and  two  barristers  sit  as  judges,  three  sludentt 
biii.g  each  a  case,  out  of  which  the  judges  choose  one  to  be  argued, 
w  hich  done,  the  students  first  trgue  it,  and  after  ihem  the  banisters. 
It  is  inferior  to  mootiiiff^  atid  may  be  d^'rived  from  the  Sax.  liolty  a 
house,  because  done  privately  in  the  house  for  instruction.  In  Lin- 
ccj'i'.i  bitty  Mt^ndaijH  and  It't-dtiemlaiis  are  the  buititig  dayn^  in  vacation 
time;  <.nil  TwmIq'i^  and  Thursdaiis  the  moot  daijs. 

bONA  I'lUE  That  we  s,iy  is  done  bmtd  /idr,  which  is  done  really, 
with  .1  .ifi/' ('.,'<.'■  It,  wiihout  ai.y  fraud  or  deceit. 

box  A  CtSTURA,  Good  abearing,  or  good  behaviour.    Sec  Gotii 

n.-l,.,  'I.tttr. 

BON'AGJIT-  or  honagh't/.  Was  an  exaction  in  Irrtand,  imposed  ob 
(he  jm-ple  at  the  will  of  the  lord,  for  relief  of  the  knights  called 

tiijtta^hiiy  who  SM  ^e<l  in  the  wars.    Jniiij.  Hihr-rn,  ]i.  GO. 

BONA  NOTABILIA.    Sie  til.  Kxccutor  V.  3. 

BONA  P,\T1U.\,  An  assise  of  countrymen,  or  good  neighbours: 
it  is  sonielimes  called  atmha  bona  ftatrijt^  when  twelve  or  more  men 
are  chosen  out  of  any  purt  of  the  county  to  pass  upon  an  assise ; 
otherwise  called  jurutortB^  because  they  are  to  swear  judicially  in  the 
picsencc  of  the  parly,  &c.  according  to  the  practice  of  Scotland. 
Sktiif.    See  Jsi^hnrs. 

BON.'V  PEKITURA,  Goods  that  arc  perishable.  The  slat.  Wesim. 
1.  ?■>  Ld7V.  I.  cajt.  as  to  wrecks  of  the  sea,  ordains,  that  if  the  goods 
wiihiii  the  ship  be  bona  /irriiura,  such  things  as  will  not  endure  for  a 
year  and  a  day,  the  sheriff  shall  sell  them,  and  deliver  the  money  re- 
ceived to  answer  it.    See  this  Vict.  lit.  lyreck. 

BOXCHA,  A  bunch,  from  the  old  Lat.  bonna,  or  iunna,  a  rising 
bank,  for  the  bounds  of  fields  :  and  hence  bo'uin  is  used  in  Mrfolk,  for 
swelling  or  rising  up  in  a  bunch  or  tumour,  S:c. 

BOXD.  A  Bond  or  Obligation.,  is  a  deed  whereby  the  obligor  or 
person  bound,  obliges  himself,  his  heirs,  executors  and  administra- 
tors, to  p.iy  a  certain  sum  of  money  to  another  (the  obligee)  at  a  day 
appointed. 

I.  General  rules  as  to  the  nature  and  form  of  this  security. 
II.  It'ho  way  be  obligors  and  obligees. 

III.  Tlir  ceremonies  necessary  to  constitute  a  bond  or  obligation. 

IV.  Of  the  condition^  and  what  shall  be  a  Jierforwancc  or  breach 

thereof. 

V.  Of  the  discharge  and  satisfaction  cf  bonds  ;  1.  by  the  act  of  the 
ftarty  ;  or^  2.  by  the  act  of  law. 
VI.  Of  actions  and  Jtleadings  on  bonds. 

I.  If  the  bond  be  without  a  condition,  it  is  called  a  single  one,  sim- 
plex obligatio  ;  b\il  there  is  generally  a  condition  added,  that  if  the 
obligor  does  some  particular  act,  the  obligation  shall  be  void  or  else 
shall  remain  in  full  force  ;  as  payment  of  rent,  performance  of  cove- 
nants in  a  deed,  or  repayment  of  a  principal  stun  of  money  borrowed 
of  the  obligee,  with  interest ;  which  principal  sum  is  usually  one-half 
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tX  (he  penal  sum  specified  on  the  Ijond.  In  case  this  coiKliiion  is  not 
performed,  the  bond  becomes  forfeited,  or  absolute  at  law,  and  charges 
the  obligor  while  living,  and  after  his  death  the  obligation  descends  on 
bis  heir,  who,  (on  defect  of  peisunal  assets)  is  bound  to  discharge  it, 
pi-ovidcd  he  has  real  assets  by  descent  as  a  reeoinpense.  So  that  it 
may  be  called,  tliough  not  a  iliricl,  yet  a  cottatcrat  charge  upon  (lie 
lands. 

The  coi  dition  may  be  cither  in  the  same  deed,  or  in  another,  and 
sometimes  it  is  included  within,  and  someUmcs  indorsed  upon  the  obli- 
gation :  but  it  is  commonly  at  the  foot  of  the  obligation.  Bro.  Obi. 
67.  A  mrmoramlum  on  tlic  back  of  a  band  may  restrain  the  same  by 
way  of  exception.    Moor,  67. 

This  security  is  also  called  a  tficcially  ;  the  debt  being  therein  par- 
ticul.-.rly  specified  in  writing,  and  tlie  party's  seal,  acknowledging 
the  debt  or  duty,  and  confirming  the  contract ;  rendering  it  a  secu- 
rity of  a  higher  cature  than  those  entered  into  without  the  solcmniiy 
of  a  acnl. 

As  to  the  assignment  of  bonds,  see  til.  Ms'ignmmt. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making  it, 
or  be  to  do  a  thing  contrary  to  some  rule  of  law  that  is  merely  posi- 
tive ;  or  if  it  be  unccrtiun  or  insensible,  the  condition  alone  is  void, 
and  the  bond  shall  stand  single,  and  unconditional ;  for  it  is  the  folly 
ef  the  obligor  to  enter  into  such  an  obligation,  from  which  he  can 
never  be  released.  If  it  be  to  do  a  thing  that  is  malum  in  er,  the  ob- 
ligation itself  is  void  ;  for  the  w  hole  is  an  luiluwful  contract,  and  the 
obligee  shall  take  no  adiantage  from  such  a  transaction.  And  if  the 
condition  be  possible  at  the  time  of  making  it,  and  alterwards  becomes 
impossible  by  the  act  of  God,  the  act  of  law,  or  the  act  of  the  obli- 
gee himself,  tliere  the  penalty  of  the  obligation  is  saved  ;  for  no 
prudence  or  foresight  of  the  obligor  could  guard  against  such  a  con- 
tingency.   Co.  Lit.  206.    See  /;o»(,  IV.  and  tit.  Cundiliati. 

On  the  forfeiture  of  a  bond,  or  its  becoming  single,  the  ■whole  pe- 
nalty was  formerly  recoverable  at  law,  but  here  the  courts  of  ec^uity 
interposed,  and  would  not  permit  a  man  to  take  more  than  in  con- 
science he  ought,  viz.  his  principal,  interest  and  expenses,  in  case 
the  forfeiture  accrued  by  non-payment  of  money  borrowed,  the  damages 
sustauicd  ui>on  non-performance  of  covcnimls,  and  the  like.  And  this 
praciiee  having  gained  some  footing  in  the  courts  of  law,  (see  3  A'l-i. 
553.  Salt.  596,  i97.  6  Mail.  11.  60.  101.)  the  Stat,  i  and  5  .-/««.  e. 
16.  at  length  enacted,  in  the  same  spirit  of  equity,  that  in  case  of  a 
bond  conditioned  for  the  payment  of  money,  the  payment  or  tender  of 
the  principal  sum  due,  with  interest  and  costs,  even  though  the  bond 
be  forfeited,  and  suit  connnenced  thereon,  shall  be  a  full  satisfaction 
and  discharge. 

And  this  rule  of  compelling  the  parly  to  do  etjuily  who  seeks  equi- 
ty, seems  to  be  the  reason  v,  Uy  an  obligee  shall  have  interest  after  he 
has  entered  up  judgment ;  for  though  in  strictness  it  may  be  accounted 
his  own  fault  why  he  did  not  lake  out  execution,  unti  therefore  not 
cnlilled  to  interest;  yet,  as  by  the  judgment  he  is  entilled  to  the  pe- 
nalty, it  docs  not  seem  reasonable  tlial  he  should  be  deprived  of  it, 
but  upon  paying  him  the  princip  .1  and  interest,  which  incui  red  as  well 
before  as  after  the  entering  up  of  the  judgment.    Mr.  /.y.  92.  288. 

The  court  of  chancery  will  not  generally  carry  the  debt  beyond  the 
penalty  of  a  bond.  Yet  where  a  plaintiff  came  to  be  relieved  against 
such  penalty,  though  it  was  decreed,  it  was  on  the  payment  of  the 
principal  money,  interest  and  costs ;  and  notwithstanding  they  ex  • 
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ceeded  the  penalty,  this  was  affirmed.  1  Fern.  350.  I  JK(j.  .1br.92. 
16  yin.  lit.  J'rjta/tt/.  3  Comm.  435.  And  wlicrc  the  condition  of  a 
bond  is  to  perform  a  collateral  act,  damaj^cs  may  be  recovered  beyond 
the  penally,  and  the  court  of  fT.  B.  will  not  stay  the  proceedings  on 
payment  of  the  money  into  court.  2  Term  lii/i.  388.  Sec  White  v. 
iVa/y,  l>oug.  49.  semh.  contra  ;  but  the  authority  of  which  is  much 
shaken  by  the  case  in  2  Term  Jie/i.  388.  where  Bul/er,  i.  remarked, 
that  there  were  several  cases  where  the  judgment  had  been  carried 
beyond  the  penalty.  In  Jillioi  v.  Davii,  {liunb.  "2?^.)  interest  on  a  bond 
was  decreed  (in  Scac.)  to  be  paid,  though  it  e.xcceded  the  penalty. 
Sec  also  Co/lint  v.  Collini,  the  case  of  an  annuity,  Burr.  820.  Jloldifi 
V.  Olivaij,  2  Saund.  106.    Dewalt  v.  Price,  Show.  P.  C.  15. 

Form  of  a  bond  or  obligation,  with  condiuon  for  the  payment  of 
money. 

KNOW  all  men  by  these  presents.  That  J,  David  Edwards,  o/ Lin- 
coln's Inn,  in  the  county  of  Middlesex,  enquire,  am  held  andjirmb) 
bound  to  Abraham  Barker,  of  Dale  Hall,  in  the  county  of  Nor- 
folk, esquire,  in  the  fienat  sum  of  ten  thousand  ftottnds,  of  iawfut 
money  of  Great  Britain,  to  be  paid  to  the  said  Abraliam  Barker, 
or  his  certain  attorney,  executors,  administrators  or  assigns  ;  for 
ivhich  ftayment  wetl  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors  and  administrators,  firmly,  by  these  /irescnts,  sealed  with 
my  seal.  Dated  the  fourth  day  of  September,  in  the  forty-sixth 
year  of  the  reigyi  of  our  sovereign  Ltjrd  Gcorji^c  the  Third,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
king,  defender  of  the  Faith,  and  .so  forth,  and  in  the  year  if  our 
JLord  one  thousand  eight  hundred  and  . 

T/te  condition  of  this  obligation  is  such,  that  if  tlic  above  boundeii 
David  Kdivards,  his  heirs,  executors  or  administrators,  do  and  shall 
well  and  truly  pay,  or  cause  to  be  paid  unto  the  above-named  Mraham 
Barker,  his  executors,  administrators  or  assij^s,  the  full  sum  of  five 
thousand  pounds  of  lawful  money  of  Great  Britain,  w  ith  lawful  in- 
terest for  the  same,  on  the  fourth  day  of  March  next  ensuing  the  date 
ol  the  above  written  obligation,  then  this  obligation  shall  be  void,  and 
of  none  effect,  or  else  shall  be  and  remain  in  full  force  and  virtue. 
Sealed  and  delivered,  being! 


For  irregular  forms  of  bonds  and  obligations,  sec  1  Leon.  25.  ZLeon. 
299.  Cro.  Jac.  208.  607.  Bro.  tit.  Obligation,  kc.  from  H  hence,  and 
other  authorities,  which  the  regularity  of  modern  practice  has  rendered 
uninteresting,  it  appears  that  the  courts  always  iitclined  to  support  the 
justice  of  the  pl.aniifr's  case,  without  much  regard  to  mere  errors  in 
forin,  or  arising  from  accident. 

II.  All  persons  who  arc  enabled  to  contract,  and  whom  the  law- 
supposes  to  have  suflicient  freedom  and  understanding  for  that  pur- 
pose, may  bir.d  themselves  in  bonds  and  obligations.  5  Co.  1 19.  4 
Co.  124.    I  Bolt.  Mr.  SiO. 

But  if  a  pcrsou  is  illegally  restrained  of  his  liberty,  by  being  con- 
fined in  a  common  gaol  or  elsewhere,  and,  during  such  restraint,  en- 


David  Edwariis.  (L.  S.) 


J.  B. 


BOND  II. 


553 


ters  mto  a  bond  to  the  person  who  causes  the  restraint,  the  same  may 
be  avoided  for  durctt  of  imprisonment.  Co.  Lit.  253.  2  Inst.  *82. 
Flrff  tit.  Durmt. 

So  in  respect  to  that  power  and  authority  which  a  hiishand  has  over 
his  wife,  the  bond  of  a./i  i;i<-  c<ivcr(  is  i/i.io  facto  void,  and  shall  ncillicr 
bind  her  nor  her  husband.    See  tit.  P.arm  and  Frmc. 

So  though  an  iufiuit  shall  be  liable  for  his  necessaries,  such  as  meat, 
drink,  clothes,  pliysic,  schooling,  &c.  yet  if  he  bind  himself  in  an  ob- 
ligation, with  a  penalty  for  payment  of  any  of  those,  llie  oblijjation  is 
void.  Doct.  and  Sltid.Wi.  Co.  Lit.  Ml.  CVo.  Vaf.  4'J4.  560.  \  Sid. 
112.    1  &«-.  279.    Cro.  JCliz.  920.    Sec  til.  /"/u'l's. 

Also  though  a  person  non  com/tos  virntis  shall  not  be  allowed  to  avoid 
his  bond,  by  reason  of  insanity  and  distraction,  yet  may  a  privy  in 
blood,  as  the  heir,  and  privies  in  representation,  as  the  executor  and 
administrator,  avoid  such  bonds ;  also  if  a  lunatick,  after  office  found, 
enters  into  a  bond,  it  is  merely  void.  4  Co.  I2+.  Beverlri/s  case.  But 
see  2  iVro.  1 104.  lliat  lunacy  may  be  given  in  evidence  on  the  gcnc- 
fal  issue.    See  tit.  Linniiicts. 

But  if  an  infant,  yi-mf  covcrr,  Uc.  who  are  disabled  by  law  to  con- 
tract, and  to  bind  themselves  in  l>onds,  enter  together  with  a  stran- 
ger, who  is  under  none  of  these  disabilities,  into  an  obligation,  it 
shall  bind  the  stranger,  though  it  be  void  as  to  the  infant,  ice.  1  Jioll. 
Jir/i.  41. 

If  a  servant  makes  a  bill  in  form,  "  Memorandum,  tliat  I  have  re- 
ceived of  -if.  Ji.  to  the  use  of  my  master  C.  D.  the  sum  of  40/.  to  be 
paid  at  Michaelmas  following."  and  thereto  set  his  seal,  this  is  a  good 
.-obligation  to  bind  himself ;  for  though  in  the  beginning  of  the  deed 
the  receipt  is  said  to  be  to  the  use  of  his  master,  yet  ilie  repayment 
Is  general,  ai>d  must  necessarily  bind  him  who  scaled  ;  and  the  rather, 
bcc.iusc  otherwise  the  obligee  would  lose  his  debt,  he  having  no  reme- 
dy against  the  master.    Yei-i>.  \Z7.  Talbot  \,  Godlmtt. 

Infants,  idiots,  as  aho/tmra  coxwrt,  may  be  obligees  ;  rtkI  here  the 
husband  is  supposed  to  assent,  being  (or  his  advantage ;  but  if  he  dis- 
agrees, the  obligation  hath  lost  its  foree;  so  that  after  the  obligor  may 
plead  lion  est  factum  ;  but  if  lie  neither  agrees  nor  disagrees,  the 
bond  is  good,  for  his  conduct  shall  be  esteemed  a  tacit  consent,  since 
it  is  to  his  advantage.  5  Co.  119.  b.  Co.  Lit.  3.  a.  Sec  lit.  Uann 
and  Feme. 

An  alien  may  be  an  obligee,  for  since  he  is  allowed  to  trade  and 
traffick  with  us,  it  is  but  reasonable  to  give  him  all  that  security  which 
is  necessary  in  his  contracts,  and  which  will  the  belter  enable  him  to 
carry  on  his  coninicrce  aii<l  dealings  amongst  us.  Co.  Lit.  129.  b. 
Moor,  431.  Cro.£li:.  1.(2.  683.  Cro.  Car.  9.  1  Sail:  46.  7  Mod.  13. 
Sec  tit.  Men. 

Sole  corporations,  such  as  bishops,  prebends,  parsons,  vicars,  &c. 
cannot  be  obligees,  and  therefore  a  bond  made  to  any  of  these,  shall 
enure  to  them  in  their  natural  capacities  ;  for  no  sole  bo<ly  politic 
can  take  a  chattel  in  succession,  unless  it  be  by  custom  ;  but  a  coi-po- 
ratioii  aggregate  m;iy  take  any  chattel,  as  bonds,  leases,  i;c.  in  its 
political  capacity,  wliich  shall  go  in  succession,  because  it  is  always  in 
being.  Cro.  Etiz.  464.  Dyer,  48.  a.  Co.  Lit.  9.  a.  46.  a.  llob.  64.  1 
Roll.  Mr.  515. 

If  a  drunken  man  give's  his  bond  it  binds  liim  ;  and  a  bond  without 
consideration  is  obligatory,  and  no  relief  shall  be  had  against  il,  for  it 
is  voluntary,  and  as  a  gift.  Jent.  Cent.  109.  But  see  Cole  v.  Hobint, 
mi  2  jlnn.fier  Hoi',  referred  to  in  £ull.  .V.  P.  172.  that  on  the  s-ene- 
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i-al  issue,  dcfcnclanl  may  Rive  in  evidence  tliat  they  made  him  siii;n  tlio 
bond  when  he  was  so  dnnik  that  he  knew  not  wlial  he  did.  A  person 
enters  volunt.irily  into  a  6oi:d,  tliowgh  tliere  was  not  any  consideratioa 
for  it,  if  there  be  no  fraud  used  in  obtaining  the  same,  the  iond  shall 
not  he  relieved  against  in  equity :  but  a  voluntary  bond  may  not  bo 
paid  in  a  course  of  administration,  so  as  to  take  place  of  real  debts, 
even  by  simple  contract;  yet  il  shall  be  paid  before  legacies.  I  C/ian. 
Ca.-i.  157.  An  heir  is  not  bound  unless  he  be  named  expressly  in  the 
boiul !  though  the  executors  and  adniinistraloi's  are.    Dyer,  13. 

It  is  clearly  agreed  that  two  or  more  may  bind  tliemsclves  jointly  in 
tin  ol>ligation,  or  they  may  bind  themselves  jointly  and  severally;  in 
vviiich  last  ease,  the  obligee  may  sue  them  jointly,  or  he  may  sue  any 
one  of  them,  at  his  election;  but  if  they  are  jointly  and  not  severally 
bound,  the  obligee  must  sue  them  jointly  ;  also  in  such  case,  if  one 
of  them  dies,  his  executor  is  totally  discharged,  and  the  survivor  and 
survi\or3  only  chargeable.  2  Uoll.  Mr.  U3.  Dyer,  19.  310.  i  Co. 
19.    Dal.  83.  /)■'.  4-2.     1  Sa/k.  393.    Cart/i.  61.     1  /.K/w.  696. 

If  three  enter  into  an  obligaiion,  and  bind  themselves  in  the  words 
following,  Obligaimts  nos  et  utrumque  tiontrnin  /ler  sr  /iro  loto  et  in 
solido,  these  make  the  obligation  joint  and  several.  JJyer,  19.  b.pl. 
114. 

III.  It  is  said,  that  there  are  only  three  things  essentially  nccessaiy 
to  the  making  a  good  obligation,  viz.  loriting  on  paper  or  parchment, 
crating  and  (hiivtry  ;  hut  it  hath  been  adjudged  not  to  he  necessary, 
that  the  obligor  should  sign  or  subscribe  his  name  ;  awl  lliat  therefore 
if  in  the  obligation  the  obligor  be  named  Erlin,  anil  he  signs  his  name 
Mrlv.'in,  that  this  variation  is  not  material ;  because  subscribing  is  no 
essential  part  of  the  deed,  sfa//;;^  being  suflicient.  '2  Co.  5.  a.  f»'of/ar(/'4 
case.    Ao;/,  21.85.    .fl/oor,  23.  5n//e,  97.    2  .V^K-. -;62.    i  .1 2S1. 

And  though  tiie  seal  be  necessary,  and  the  usual  way  of  tlcclaring 
on  a  bond  is,  that  the  defendant,  by  his  bond  or  writing  obligatory 
sealed  with  his  seal,  acknowledged,  Stc.  yet  if  llie  word  sealed  be 
wanting,  it  is  cured  by  verdict  and  pleading  over,  for  all  necessary 
circumstances  shall  be  intended  ;  and  if  it  «  ere  not  sealed,  it  could 
not  be  his  deed  or  obligation.  Oyer,  19.  a.  Cro.  Ktiz.  571.  737. 
Cro.Jac.  420.  2  Co.  5.  1  Vent,  TQ.  3  Xcv.  348.  1  SaU:  141.  6 
Mad.  306. 

Also  though  sealing  and  delivery  be  essenti;il  in  an  obligation,  yet 
There  is  no  occasion  in  the  bond  to  mention  that  it  was  sealed  and  dc;! 
livercd  ;  because,  as  Lord  Cote  s;iys,  these  are  things  which  arc  done 
afteni  ards.    2  Co.  5.  a. 

The  name  of  the  obligor  subscribed,  'tis  said,  is  sufficient,  though 
til!  !  '    1^  .  '  I^nk  for  his  christian  name  in  the  Ao/jrf.    Cro.  Jac.  261. 

L  .  '  -.  538.  1  j\/od.  107.  In  these  cases,  though  there  be  a 
Venlici,  there  shall  not  be  judgment.  Where  an  obligor's  name  is 
omitted  to  be  inserted  in  the  dund,  and  yet  he  sign.s  and  seids  it,  the 
court  of  chancery  may  make  good  such  an  accidaii  ;  and  in  case  a 
person  takes  away  a  bund  fraudulently,  and  cancels  it,  the  obligee 
shall  have  as  much  benefit  thereby,  as  if  not  cancelled.  3  Cliaa.  Refi. 
99.  184. 

An  obligation  is  good  though  it  wants  a  date,  or  hath  a  false  or  im- 
possible date  ;  for  llic  date,  as  hath  been  observed,  is  not  of  the  sub- 
stance of  the  deed  ;  but  iierein  we  must  take  notice,  tliat  the  day  of 
the  delivery  of  a  deed  or  obligation  is  tlie  day  of  the  date,  though  thcri; 
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is  no  day  set  fortli.  2  Co.  S.  a.  Gorhml's  case.  Aoy,  21.  S3,  86.  /lot. 
S49.    Slyle,  97.    Cro.  Jac.  136.  264.    Yelv.  193.    1  SnM".  76. 

If  a  man  ilcclai  c  on  a  bond,  bcai  ing  dale  such  a  day,  but  docs  not 
nay  K  hrn  dclivci-cd,  ibis  is  jjnod  :  for  t\  cry  deed  is  supposed  lo  be  de- 
livered and  made  on  the  day  ii  bears  d.ue  ;  and  if  tlic  plaintiff  declare 
on  a  date,  he  cannot  afterwards  reply,  ibal  it  was  first  delivered  at 
another  dav/  for  this  would  be  a  dep.n  tnre.  Cro.  Eliz.  773.  2  Lev. 
348.    1  ■Sd/k.  Ul.     I'irlr  1  Broil'iil.  lut.     1  I.cv.  196. 

A  plaintiff  niiiv  s\it;(;cst  a  diite  in  a  limtl,  where  there  is  none,  or  it 
is  impossible,  kc.  wliere  ihc  p.irlics  and  sum  are  sufiiciently  expressed. 
S  Moil.  2S2.  A  AoHrf  dated  on  the  same  day  on  which  a  release  is 
made  of  all  things  up  to  the  day  of  the  date  is  not  thereby  diseliargcd. 
2  lioll.  Jii/!.  235. 

If  the  bond  was  delivered  before  the  date,  on  issue,  non  esl  fiiclum, 
joined  on  such  a  deed,  the  jury  are  not  estopped  to  RntI  the  truth,  viz. 
that  it  was  <leiiv<  i\d  before  the  date,  and  it  is  a  good  deed  from  the 
delivery.    2  Cu.  4.  G.    3  Kfh.  332. 

A  person  shall  not  be  charijed  by  a  fiontl,  though  sijjncd  and  scaled, 
witliinit  driivery,  or  words,  or  other  thing  amounting  lo  a  delivery.  I 
Li-on.  U'.  Uut  a  bond  or  deed  may  be  delivered  bywords,  without 
any  act  of  delivery  ;  as  where  the  obligor  says  to  the  obligee,  go  and 
take  the  said  writing,  or  take  it  as  my  deed.  Sec.  So  an  actual  deli- 
very, without  speaking  any  word,  is  sufficient:  otherwise  a  man  that  is 
mute  could  not  deliver  a  deed.  Co.  Lit.  35.  a.  Cro.  MHz.  833.  Leon. 
193.    Cro.  KHz.  122. 

Interlineation  in  a  bond,  in  a  place  not  material,  will  not  make  tlu^ 
bond  void  ;  but  if  it  he  altered  in  a  part  material,  it  shall  be  void.  I 
A'els,  Abr.  391.  And  a  bond  may  be  void  by  rasurc,  Sec.  .\s  where 
the  date.  Sec.  is  rased  after  delivery  ;  which  goes  through  the  whole. 

Wr/j.  23.  If  the  words  in  a  bond  at  the  end  of  the  condition,  Thar 
thin  this  obligalion  lo  be  void,  are  omitted,  the  condition  will  be  void  ;. 
but  not  the  obligation. 

IV.  The  condition  of  a  bond  was,  that  /  sl-ouUl  pay  such  a  sunv 
upon  the  25th  of  December,  or  appear  in  u  after  in  the- 

court  of  1}.  K.    He  died  after  the  35lh  of  i  .iid  before  Hiki' 

ry  term,  and  had  not  paid  any  thing  :  in  lbi.s  ilie  condition  was  not 
broken  for  non-payment,  and  the  other  part  is  become  intpossihic  b)" 
the  act  of  God.  1  Mod.  Ke/i.  263.  And  when  a  condition  is  doubtful, 
it  is  ahvays  taken  most  favourably  for  the  obligor,  and  against  the  obli- 
gee j  but  so  as  a  rcasonabb'  construction  be  made  as  near  as  can  be 
according  to  the  inti  '  ■  pai-iies.    Dijrr,  51. 

If  no  time  is  linii.  .  1  for  payment  of  the  money,  it  is  ih:o 

presently,  and  payable  en  ilt  niand.  I  llro^viil.  53.  lJul  the  judges 
have  sometimes  appointed  a  convenient  lime  for  payment,  having  regarti 
to  the  distance  of  place,  and  the  time  w  herein  the  thing  may  be  per- 
formed. And  if  a  condition  be  made  impossible  in  respect  to  lime,  as 
to  make  payment  of  money  on  the  30ili  of  J'cbruurij,  Sic.  it  shall  be 
paid  presently  ;  Jonin,  140.    See  1  Leon,  lol. 

A  boinl  made  to  enfeoff  two  persons,  il  one  dies  before  the  time  in 
past,  wherein  it  should  be  done,  the  obligor  nuisi  enfeoff  the  survivor 
of  them,  or  I  lie  condition  w  ill  be  broken  ;  and  if  it  be  that  L>.  and 
others  shall  enjoy  lanri,  and  the  obligor  and  B.  the  obligee  do  disturb 
the  rest  ;  li>  ibis  the  condition  is  broken.  4  y/n;.  Vll.  1.  Co.  Lit. 
384.  Wheie  one  is  bound  to  do  an  act  to  the  obligee  himself,  the 
douig  il  to  a  stranger  by  appointment  of  the  obligee,  will  not  be  a 
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performance  of  tin-  loniliiion.  2  Biilti.  149.  Btii  in  s*icli  case  equitf 
wcmld  reliev  e,  ;iii<l  piobiilily  a  j'ldgc,  on  such  uction  coming  before 
him,  would  order  pluiiitill'  lo  be  nuiisultud.  If  the  act  be  lo  be  done 
at  a  ccriiiin  pluce,  where  the  obligor  is  to  |jo,  to  Home,  Sec.  and  he  is 
to  do  llic  solo  act  wiihoiit  limitation  of  lime,  he  hath  term  during  life 
lo  perform  the  same  :  if  the  concm  rencc  of  the  obligor  and  obligee  is 
re<iuisjte,  it  may  be  hastened  by  the  request  of  the  oblit^fc.  6  Kefl. 
30.  1  Holl.  Jbr.  437.  Where  no  place  is  mentioned  for  performance 
of  a  condition,  the  obligor  is  fibliged  to  find  out  the  person  of  the  ob- 
ligee, if  he  be  in  Hn/ftattd,  and  tender  the  money,  otherwise  tlie  bond 
will  be  forfeited  :  but  when  a  place  is  appointed,  he  need  seek  no 
furtlier.  C's.  iiV.  210.  Lit.  S  tO.  And  if,  where  no  place  is  limited 
for  payment  of  money  due  on  a  bond,  the  oblijjor,  at  or  after  the  day 
of  payment,  meets  with  the  obligee,  and  tenders  him  the  money,  but 
he  goes  away  to  prevent  it,  the  obligor  shall  be  excused.    8  A'dw.  IV. 

The  obligor,  or  his  servant.  Sec.  may  tender  the  money  to  save  the 
forfeiture  of  the  bond,  and  it  shall  be  a  good  pcrfoniiance  of  the  con- 
dition, if  inude  to  the  obligee,  though  refused  by  him  ;  yet  if  the  ob- 
ligor be  afterwards  sued,  he  must  plead  that  he  is  still  ready  to  pay 
it,  and  tender  the  money  in  court.    Co.  Lit.  208. 

In  the  perfwmancc  of  the  condition  of  an  obligation,  the  intention 
of  Uic  parties  is  chiefly  to  be  regarded  :  and  therefore  a  performance 
in  siibstai^cc  is  sufficient,  though  it  differ  in  words  or  some  material 
circumstance  ;  as  if  one  be  bound  to  deliver  the  testament  of  the  tes- 
tator, if  he  plead  that  he  had  delivered  letters  testamentary,  it  is  suf- 
ficient.   Jlro.  Condition,  158.    17  Jidtv.  IV.  3.    1  Itoll.  Mr.  .(26. 

If  the  condition  of  an  obligation  be  to  procure  a  lawful  discharge, 
this  must  be  by  a  release,  or  some  discharge  that  is  Jtleadable,  and  not 
by  aci/uittfiiice,  which  is  but  evidence.    I  Keb.  7.39. 

If  the  party  w  ho  is  bound  to  perform  the  condition  disables  himself, 
this  is  a  breach  ;  as  where  the  condition  is,  that  the  feoft'ee  shall  reen- 
feofi',  or  make  a  gift  in  tail.  &c.  to  the  feoffor,  and  tlie  feoffee,  before 
he  performs  it,  make  a  feoffment  or  gift  in  tail,  or  lease  for  life  or 
years  in  ^trxt^cvti  or  fuluro  to  atiother  person,  or  marry,  or  grant  a 
rent-charge,  or  be  bound  in  a  statute,  or  recognisance,  or  become 
professed  ;  in  all  those  cases  the  condition  is  broken  :  for  the  feoffee 
has  either  disabled  himself  to  make  any  estate,  or  to  make  it  in  the 
same  plight  or  freedom  in  which  he  received  it ;  and  being  once  dis- 
abled, he  is  ever  disabled,  though  his  wife  should  die,  or  the  rent, 
&c.  should  be  discharged,  or  he  should  be  deraigned,  Etc.  before  the 
time  of  the  reconveyance.  Co.  iiV.  22!,  222.  Poph.  WO.  1  Co.  23.  a. 
1  Uolt.  .'Ibr.  417.   5  Co.  21.  a. 

Where  the  condition  is  in  the  cortjiinclive,  regularly  both  parts  must 
he  performed  :  yet,  to  supply  the  intention  of  the  parties,  it  is  held, 
that  if  a  condition  in  the  conjunctive  be  ns/  /tossible  to  he  performed, 
it  shall  be  taken  in  the  di.-junctivc  ;  as  if  the  condition  be,  that  he  and 
his  executors  shall  do  such  a  thing,  this  shall  be  taken  in  the  dinjunc- 
tivr,  because  he  cannot  have  an  executor  in  his  life -time  ;  so  if  the 
Condition  be,  that  he  and  his  assigns  siiall  sell  certain  goods,  this 
shall  be  taken  in  the  dixjunciive,  because  both  cannot  do  it.  1  Roll. 
Mr.  4+4.    Owen,  52.    1  Leon.  74.    Goulds.  71. 

See  further  this  /2;r/.  tit.  Condition,  Consideration,  Gaming,  Mar- 
riage ;  as  to  Henignalion  Bonds,  sec  tit.  Parson. 

A  bond  made  with  condition  not  to  give  evidence  against  a  felon, 
5tc.  is  void  J  but  the  defendant  must  plead  the  special  matter.  2  W'l/s. 
3ll.Stc.   Conditio^!  of  a  bond  to  indemnify  a  person  from  any  legal 
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prosecution  is  against  law,  and  void.  1  Lulw.  667.  And  if  a  sheriff 
takes  a  bond  as  a  reward  for  doing  of  a  thing,  it  is  void.    3  Halk.  75. 

V.  I.  Where  a  lesser  sum  is  paid  before  it  is  due,  and  the  payment 
is  accepted,  it  shall  be  good  in  satisfaction  of  a  greater  sum ;  but  af- 
ter the  money  is  due,  Ihena  lesser  sum,  though  accepted,  shall  not  be 
a  satisfaction  for  a  gieaVcr  sum.  Thus  in  debt  upon  boiul  conditioned 
to  pay  8/.  defendant  pleaded  paynu  nt  of  5/.  before  the  day  nicntioned 
in  the  condition,  which  the  obligee  accepted  in  satisfaction  of  the 
bond,  and  upon  demurrer  this  was  adjudged  a  good  plea,  jl/oor,  677. 
K/rff  3  Mii/.i!.  301.  Payment  after  the'  day,  of  a  /i  ss  sum,  is  not  good, 
as  the  bond  is  forfeited,  at  common  law ;  and  there  is  not  any  statute 
lo  relieve. 

Debt  upon  bond  of  16/.  conditioned  to  pay  8/.  10s.  on  a  certain  day  ; 
the  defendant  pleaded,  that  before  that  day,  he,  at  the  request  of  the 
plaintifl",  paid  to  him  5/.  which  he  accepted  in  satisfaction  of  the  debt; 
and  upon  deniuirer,  the  plainlllT  had  judgment,  because  the  defendant 
had  pleaded  the  payment  of  the  5/.  generally,  without  alleging  that  it 
was  in  stttiiifaction  of  the  debt.  It  is  true,  he  sets  forth,  that  it  was 
accepted  in  satisfaction  of  the  debt,  but  it  ought  likewise  to  be  /mid 
in  satisfaction.  5  Rr/i.  117.  Debt  upon  bond,  conditioned,  that  in 
consideration  the  plaintiff  had  paid  12/.  to  the  defendant;  he  became 
bound  to  pay  the  plaintiff  Vit.  if  he  lived  one  month  after  the  date  of 
that  bond  ;  and  if  not  pai.d  at  that  time,  then  to  pay  him  14/.  if  ho 
lived  si.x  months  after  the  date  of  the  bond  ;  the  defendant  pleaded, 
that  after  the  six  months  he  paid  the  plaintiff  8/.  and  then  gave  him 
another  bond  in  the  penalty  of  20/.  conditioned  to  pay  him  10/.  on  a 
certain  day,  in  full  satisfaction  of  the  other  bond,  and  that  the  plaintiff 
did  accordingly  accept  the  said  bond  ;  upon  a  demurrer  to  this  plea  it 
was  held  ill ;  for  admitting  that  one  bond  might  be  given  in  satisfac- 
tion of  another,  yet  it  cannot  be  after  the  other  is  forfeited,  as  it  was 
in  this  case  ;  because  after  the  forfeiture,  the  penalty  is  vested  in  the 
obligee,  and  a  less  sum  cannot  be  a  satisfaction  for  a  greater.  1  Luc. 
464. 

It  hath  been  adjudged,  that  the  acceptance  of  one  bond  cannot  be 
pleaded  in  satisfaction  of  another  bond.  Cro.  Car.  85.  Moor,  iT2, 
Cro.  KHz.  716.  727.  2  Cro.  579.  Thus  in  debt  on  a  bond  of  100/. 
conditioned  for  the  payment  of  52/.  lOs.  on  a  certain  da\j,  the  defendant 
pleaded  that  at  the  day,  £<c.  he  and  his  son  gave  a  «'  *oh(/  of  1 00/. 
conditioned  for  the  payment  of  52/.  10s.  at  another  day  then  to  come, 
which  the  plainlifl'  accepted  in  satisfaction  of  the  old  io7td  ;  and  upon 
denuirrcr  it  was  adjudged  for  the  plaintiff,  because  the  acceptance  of 
a  new  Ijond  to  pay  money  at  another  day,  could  not  be  a  present  satis- 
faction for  the  money  due  on  the  day  v.  hen  it  was  to  be  paid  on  the  old 
bond.  Hob.  68.  But  it  is  otherwise  where  the  second  bond  is  not  given 
by  the  obligor  ;  as  in  debt  \ipon  bond  against  the  defendant  as  heir,  Sec- 
he  pleaded  that  his  ancestor,  the  obligor,  died  intestate,  and  that  fC 
R.  adniir.islered,  who  gave  the  plaintifl'  another  bond,  in  satisfaction 
of  the  former  :  tiiere  was  a  verdict  for  the  defendant :  and  it  being 
moved  ill  arrest  of  judgment,  this  distinction  was  made  ;  that  if  the 
obligor,  who  gave  the  first  bond,  had  likewise  given  the  second,  it 
would  not  have  discharged  the  first ;  but  in  this  case  the  second  bond 
was  not  given  by  him  who  gave  the  first,  Init  liy  his  ' administrator, 
which  had  mended  the  security,  because  he  may  be  chargeable  de  bonis 
/trofiriia ;  and  for  that  reason  the  second  bond  was  held  to  be  a  dis- 
charj;e  of  the  first.    I  Mod.  225. 
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2.  A  bond  on  which  neillicr  principal  noi-  interest  has  been  dc^" 
mandcil  for  20  yc;irs,  will  be  presumed  in  c(|uity  to  be  satisfied,  and 
be  decreed  to  be  cancelled  ;  and  a  pcrpctu.il  injunciion  granted  to 
stay  proccedinRs  (hereon.  I  C/i.  lii/i.  79.  J'wch.  Ki  fi.  78.  See  Mod. 
Ca.  22.  But  satisfaction  may  be  presumed  within  a  less  period,  if  any 
evidence  be  ijiven  in  aid  of  the  presumpiion  ;  as  if  an  account  be- 
tween the  parties  has  been  settled  in  the  intermediate  time,  without 
any  notices  having  been  taken  of  such  a  demand.  Yet  length  of  lime 
is  no  U't^al  bar ;  it  is  only  a  ground  for  the  jury  to  presume  satisfac- 
tion.   I  Tn-m  Rc/i.  270. 

If  several  ol)ligors  are  bound  jointly  and  scvenilly,  and  the  obligeo 
make  one  of  them  his  executor,  it  is  a  release  of  the  del)l,  and  the 
executor  cannot  sue  the  other  obligor.  8  Co.  136.  1  Halle.  300.  And 
vide  I  Jun.  Ti/ti.  But  though  it  be  a  release  in  law,  in  regard  it  is  the 
proper  act  of  the  obligee,  yet  the  debt  by  this  is  not  absolutely  dis- 
charged but  it  remains  assets  in  his  hands,  to  pay  both  debts  and  lega- 
cies.   Cro.  Car.  373.    Yclv.  160.    See  tit.  Excculor,  IV.  8. 

If  afrme  sole  obligee  take  one  of  the  obligors  to  husband,  this  is 
said  to  be  a  release  in  law  of  the  debt,  being  her  own  act.  8  Co.  136.  a. 
Marc/i.  128. 

If  one  obligor  makes  the  executor  of  the  obligee  his  executor,  and 
leaves  assets,  the  debt  is  deemed  satisfied,  for  he  has  power,  by  way 
of  retainer,  to  satisfy  the  debt ;  and  neither  he  nor  the  administrator 
de  bonis  non,  &c.  of  the  obligee  can  ever  sue  the  surviving  obligor. 
//oA.  in. 

But  if  two  are  bound  jointly  and  severally  to  j}.  and  the  executor 
of  one  of  them  makes  the  obligee  his  executor,  yet  the  obligee  may 
sue  the  other  obligor.    2  I-rz:  73.    Sec  tit.  Kxfculur,  IVi  8. 

If  trvo  are  jointly  and  sevci  ally  bound  in  an  obligation,  and  the  ob- 
ligee release  to  one  of  them,  Ijoth  arc  discharged.    Co.  J.U.  232.  a. 

Three  were  bound  jointly  and  severally  in  an  obligation,  and  an  ac- 
tion was  brought  against  one  of  them,  w  ho  pleaded,  that  the  seal  of 
one  of  the  others  was  torn  off,  and  the  obligation  cancelled,  and 
therefore  void  against  all.  Upon  demurrer  it  was  adjudged,  that  the 
obligation,  by  the  tearing  off  the  seal  of  one  of  the  obligors,  became 
void  against  all,  notwithstanding  the  obligors  were  severally  bound.  2 
Lei:  220.    2  S/iow.  289.    Srd.  rjii. 

If  the  condition  of  a  bond  be,  that  a  clerk  shall  faitlifnlly  serve,  and 
account  for  all  money,  £cc.  to  the  obligee  and  his  executors  ;  this  docs 
not  make  the  obligor  liable  for  money  received  by  the  clerk  in 
the  service  of  the  executors  of  the  obligee,  who  continue  the  busi- 
ness, and  retain  the  clerk  in  the  same  employment,  with  the  addition 
of  other  business,  and  an  increase  of  salary.  I  '/'•  rm  J!e/i.  287.  But 
such  a  bond  is  not  discharged  by  the  obligees'  taking  another  partner 
into  their  house ;  it  is  only  a  sectirity  to  the  house  of  the  obligees. 
/4.291.M. 

VI.  In  a  /lond  where  several  are  bound  severally,  the  obligee  is,  at 
his  election,  to  sue  all  the  obligors  togcilier,  or  all  of  them  apait,  and 
have  several  jiidi;menls  and  executions  ;  lint  he  shall  have  satisfaction 
but  once,  h>r  if  it  be  of  one  only,  that  shall  discharge  the  rest.  Vijer, 
19.  310.  Where  two  or  more  arc  bound  in  a  joint  dond,  and  only  one: 
issued, he  nnist  plead  in  abatement,  that  two  more  sealed  the  bond,  &c. 
and  aver  that  they  arc  living,  and  so  pray  judgment  de  billa,  he.  And 
not  demur  to  the  derlaration.    Sid.  420. 
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If  action  be  brought  \ipon  a  hond  against  two  joint  and  several  ob- 
ligors ioinllv,  and  both  arc  taken  by  rn/Hos,  here  tlic  death  or  escape 
ol"  one  shall  not  release  the  other ;  bnt  the  same  kind  of  execution 
must  be  taken  forth  against  them  :  it  is  otherwise  when  they  arc 
sued  severally.    Uoh.  39. 

Also,  if  two  or  more  be  jointly  boiuid,  though  regularly  one  of  them 
alone  cannot  be  sued,  yet  if  proress  be  out  u;<;iiii!,l  all,  and  one 

of  them  only  appears,  but  the  otiu  rs  .suuiil  out  to  an  nuilawiy,  he  who 
appeared  shall  be  charged  with  the  whole  <lcbt.    'J  Co.  1 19. 

If  a  bond  is  made  to  three,  to  pay  money  to  one  of  them,  fliey 
must  all  join  in  the  action  because  they  are  but  as  one  obligee.  Ydv. 

So  if  an  obligation  be  made  to  three,  ;md  two  bring  their  action, 
they  ought  to  show  the  third  is  dead.  420.    1  Vcnl.  3-t. 

Though  there  be  several  obligees,  in  cannot  be  bound 

to  sexi  ral  p.  i  sons  severally  ;  and  thcR...!  .  ,iu  obligation  of  200/.  to 
two,  to  p.ij  i' II  J/,  to  the  one,  and  the  other  100/.  to  the  other,  is  a  void 
condition.  Dyn;  JjO.  a.  /d.  20.  Hob.  172.  2  Bro-.jnl.  207.  Yciv. 
177. 

If  J.  bind  himself  in  a  sum  to  S.  to  pay  to  C.  who  is  a  stranger,  a 
payment  to  C.  is  a  p,iyment  to  H.  and  in  an  action  upon  it,  tl>c  count 
must  he  upon  a  bond  payable  to  //.     1  .S{d,'2')5.    2  A'rb.Hl. 

Ill  lie  1)1  the  (kchiration  was,  tliat  the  defendant  became  bound  in  a 

bond  of  ,  fui  ilu-  paynieiil  of  to  him,  his  attorney  or  assigns, 

and  on  oyer  of  ihe  bond  it  appeared,  that  it  was  to  pay  to  the  plain- 
tifl's  attorney  or  assigns,  without  mention  of  himself;  and  on  dc- 
inurrcr  for  this  variance  'twas  said,  that  the  declaration  must  not  be 
according  to  the  lettrr  of  the  obligation,  but  accoi-ding  to  the  opera- 
tion of  the  law  there  upon.    6  M^jd.  228.    Jiabt-rt  v.  liarua^e. 

So  if  ./.  makes  a  bond  to  B.  to  pay  lo  such  person  as  he  shall  ap- 
point ;  if  B.  docs  appoint  one,  payment  lo  him  is  a  payinetit  to  It. 
and  if  B.  ajipoiiil  noise,  it  shall  be  paid  to  U.  himself.    6  Mod.  228. 

If  .1.  b\-  his  bill  obligatory,  acknowledges  himself  to  be  indebted  to 
I),  in  the  sum  of  lu/.  to  be  p.iid  at  a  day  lo  come,  and  binds  himself 
and  his  heirs  in  the  same  bill  in  20/.  but  does  not  iiieniion  lo  whom  he 
is  bound,  yet  the  obligation  is  good,  and  he  shall  be  intended  lo  be 
bound  to  £.  to  whom  he  acknowledged  before  the  10/.  to  be  due.  2 
Soli.  .'Ibr.  MB.  Franklin  v.  Turner. 

If  an  infant  seal  a  bond,  and  be  sued  thereon,  he  is  not  to  plead 
«0K  €sf,/iictnttij  but  must  avoid  the  bond  by  special  pleading  ;  for  this 
bond  is  only  voidable,  and  not  in  itself  void.  5  Ur/i.  119.  Uui  if  a 
hond  bo  made  by  ajlme  cover!,  she  may  plead  her  coverture,  and  con- 
clude non  esl  factum,  &c.  her  bond  being  void.  10  Uc/i.  1 19.  Or 
plead  H(.'i  est  factum,  and  give  coverture  in  evidence.  If  a  bond  de- 
pends upon  some  other  deed,  and  the  deed  becomes  void,  the  bond  is 
also  void. 

.'Is  to  the  fdiadini;  of  jierformance,  the  defendant  must  set  forth  in 
what  manner  he  hath  pciformed  it.  Thus,  in  debt  on  a  bond,  with 
condition  for  performance  of  several  things,  the  defendant  pleads  that 
the  c!)ntlilion  of  tlie  said  deed  was  never  broken  by  him,  and  held  an 
ill  plea  :  lic  raiisi-,  lor  saving  the  hond,  it  is  necessaiy  for  the  deleiidant 
10  show  huu  111  hutb  peilormitl  the  condition;  and  tllis.sort  of  plead- 
ing was  never  a(hiiiitc(l.    2  y<n'..  155. 

So  if  he  had  pleadctl  that  he  performed  every  thing,  it  had  been 
ill ;  for  the  particulars  being  expressed  in  the  condition,  he  ought  to 
plead  lo  each  particularly  :  but  if  tlio  condition  were  for  performance 
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of  covenants  in  an  indenture,  performance  were  generally  a  good 
plea.  1  Lev.  302.  Tliis  must  be  unclcrslood  where  tlic  covenants  arc 
set  forth,  and  appear  to  be  all  in  the  uffirmaiivc  For  if  sonic  arc  in 
the  ttffirmniive^  sonic  in  the  negative,  or  any  in  the  dhjuncUve,  the  dc- 
fcndanl  should  plead  n/ireially. 

In  debt  on  an  obligation  for  payment  of  money,  &c.  the  defendant 
pleads,  that  at  the  lime  anil  place  he  was  ready  to  pay  the  money,  but 
that  nobody  was  there  to  receive  it  :  and  held  ill  on  a  general  de- 
murrer, for  want  of  stating  a  tender,  for  ihe  lender  only  is  traversable. 
S  Lev.  104. 

In  debt  on  a  bond  with  condition,  the  defendant  pleads  a  collateral 
plea,  which  is  iiisuflicicnl  ;  the  plainlifT  demurs,  and  hath  judgment, 
without  assigning  a  breach  ;  for  the  defendant,  by  pleading  a  defec- 
tive plea,  by  which  he  would  excuse  his  non-performance  of  the  con- 
dition, saves  the  plaintiff  the  trouble  of  assigning  a  breach,  and  gives 
Iiim  advantage  of  putting  himself  on  the  judgment  of  the  court, 
whether  the  plea  be  good  or  not ;  but  if  the  plaintiff  had  admitted  the 
plea,  and  made  a  replication  which  showed  no  cause  of  action,  it  had 
been  otherwise  ;  but  if  the  replication  were  idle,  and  the  defendant 
demurred,  yet  the  plaintiff  should  have  judgment  without  assigning  a 
breach.  1  Lev.  55.  84.  3  Lev.  IT.  24.  Tliis  must  mean,  if  the  plea 
was  bad  in  substance. 

And  in  all  cases  of  debt  on  an  obligatioi>-wilh  condition,  (that  of  a 
bond  to  perform  an  award  only  excepted,)  if  the  defendant  plead  a 
special  matter,  that  admits  and  excuses  a  non-pciformancc,  the  plain- 
tiff need  only  answer,  and  falsify  the  st/ieeial  tuatrer  ntifgid  ;  for  he 
that  excuses  a  non-performance  admits  it,  and  the  plaintiff  need 
not  show  that  which  the  defendant  hath  supposed  and  admitted.  Sulk, 
138. 

But  if  the  defendant  pleads  a  performance  of  the  condition,  though 
it  be  not  well  pleaded,  the  plaintiff,  in  his  replication,  must  show  a 
breach  ;  for  then  he  has  no  cause  of  action,  unless  he  show  it  :  and 
this  difference  will  give  the  true  reason,  and  reconcile  the  following 
cases.  1  Salk.  138.  1  Lev.  55.  84.  226.  I  Samtil.  102.  159.317.  S 
Lev.  17.  24.     1  Vent.  114.    CVo.  Eliz.  320.     Yelv.  78. 

But  by  Stat.  4  ^Jnn.  e.  16.  if  an  action  of  debt  be  brought  on  single 
bill,  or  judgment,  after  money  paid,  such  payment  may  be  pleaded  in 
bar.  So  of  a  bond  with  a  condition,  upon  payment  of  principal  and 
interest  due  by  the  condition,  tliough  such  payment  was  not  strictly 
made  according  to  the  condition,  yet  it  may  be  pleaded  in  bar. 

By  Stat.  8  and  9  ll'm.  III.  r.  ll.§  8.  in  actions  on  bonds  for  per- 
formance of  covenants,  the  plaintiff  may  assign  as  many  breaches  as 
he  pleases,  and  the  jury  may  assess  damages.  The  defendant  paying 
the  damages,  execution  may  be  staid  j  but  the  judgmc;it  to  remain  to 
answer  any  future  breach,  and  plaintiff  may  then  have  sci.  fa.  agauist 
the  defendant  ;  and  so  loiies  quoiies. 

In  debt  on  a  bond,  the  defendant  may  have  several  picas  in  bar  ; 
as  if  the  plaintiff  sue  as  executor,  the  defendant  may  plead  the  re- 
lease of  the  testator  for  part,  and  for  the  residue  the  release  of  the 
plaintiff;  so  he  may  plead  payment  as  to  part,  and  as  to  the  rest  an  ac- 
yuillaner.     I  Sa/I:.  180. 

But  a  <lefendanl  in  an  action  on  a  bond  cannot  plead  non  est  factum, 
ar.tl  a  tender  as  to  part.    5  Term  Jic/i.  97. 

In  debt  on  an  obligation  the  defendant  cannot  plead  nil  debet,  but 
must  dcjiy  the  deed  by  pleading  won  est  factum  i  for  the  seal  of  the 
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party  continiiing,  it  must  be  dissolved  co  ligamine  quo  ligatui:  Hard. 
332.'    thh.  218. 

Ill  bonds  lo  save  harmless,  the  defendant  being  prosecuted,  is  to 
plead  «0K  damvificaltift^  &c. 

The  stealing  of  any  bond  or  bill,  &c.  for  money,  being  the  properly 
of  any  one,  made  felony,  as  if  ofl'endcrs  had  taken  other  goods  of  like 
value.    Stat.  2  Geo.  11.  c.  25.    See  tit.  Felony. 

BONDAGE,  Is  slavery ;  and  hondmeti,  in  Domrsdaij,  arc  called 
servi,  but  rendered  difi'crcnt  from  villani.  El  dc  loio  tcnemi-nlo,  quod 
de  i/iso  tenet  in  bondagio  in  &oca  de  Nortone  citm  Jiertin.  Man.  Angl. 
'2. /lar.  fol.  6i)9.    Sec  .Va((T'!M. 

BOND-TIiN.\NTS,  Cofiy holders,  and  cmtomary-tenanls,  arc  some- 
times so  called.  Culthorjic  on  Copyholds,  51.  54.  See  tit.  Copyhold 
Tenures, 

BONIS  NON  AMOVENDIS,  A  writ  directed  to  the  shcrifls  of 
London,  &c.  where  a  wiii  of  error  is  brought  ;  to  charge  them  that 
the  person  against  whom  judgment  is  obtained  bo  not  suflcrcd  lo  re- 
move his  goods,  till  the  error  is  tried  and  determined,  lieg.  Orig. 
131. 

BOOKS.  By  slat.  23  Hen.  VIII.  c.  15.  no  person  shall  buy  any 
printed  books  brought  from  ucyond  sea  to  sell  the  same  again,  and 
no  one  shall  buy  books  by  retail  brought  from  beyond  sea  by  any  stran- 
ger. Likewise  the  prices  of  books,  excessively  increased,  shall  be 
qualified  by  the  king's  great  officers.  See  lit.  Literary  Properly. 

By  slat.  7  c.  14.  §  10.  if  any  book  shall  be  taken,  or  otherwise 
lost  out  of  any  parochial  library,  any  justice  may  grant  his  warrant  to 
search  for  it  ;  and  if  it  shall  be  found,  it  shall,  by  oriler  of  such  jus- 
tice, be  resiorcd  lo  the  library. 

The  sole  right  of  printing  books,  bequeathed  to  the  two  universi- 
ties of  Jingtand,  the  four  universities  of  Scotland,  and  the  colleges  of 
Eton,  IVestminstcr  and  Winchester  is  secured  to  them,  by  slat.  15  Geo. 
III.  c.  53. 

From  the  seventh  to  the  eleventh  century,  books  were  very  scarce. 
To  that  was  chiefly  owing  the  universal  ignorance  which  prevailed  du- 
ring lhal  period.  After  the  Saracens  conquered  Egypt  in  the  sevenlh 
century,  ihe  communication  with  tliat  country  (as  lo  Europe,  ice.)  was 
almost  entirely  broken  oif,  and  the  papyrus  no  longer  in  use.  So  that 
paper  was  used,  and  as  the  price  of  tliat  Wiis  high,  books  became  ex- 
tremely rare,  and  of  gi  t  al  value.  Vide  Robertson's  History  of  Charlet 
the  Fifth,  vol.  1.  235,  -'J-l. 

In  the  eleventh  century  the  art  of  making  paper  was  invented,  the 
number  of  maimscripts  was  ilii  rcby  im  ix  astd,  and  die  suidy  of  the 
sciences  greatly  facililaled.  See  furiher  as  lo  books,  tit.  Literary 
Property. 

BOOK.  OF  RATES.    See  tit.  Customs. 

BOOK  OF  RESPONSES,  Is  that  which  the  director  of  the  chan- 
cer)' keeps,  particularly  to  note  a  seizure,  when  he  gives  order  to  the 
sherifi'  in  that  part  to  give  it  lo  an  heir,  whose  service  has  been  re- 
turned to  him.  The  form  of  it  is  respondeat  vice  comes,  &c.  Scotch 
Diet. 

BOOKSELLERS,  And  authors  of  books,  Sec.  Sec  tit.  Literary 
Property. 

BOOTING,  or  BOTING-CORN,  Rent-corn,  anciently  so  called. 
The  tenants  of  the  manor  of  Haddenham  in  com.  Bucks,  formerly  paid 
booting-corn  to  the  prior  of  Rochester.    Jntii/.  of  Purveyance,  fiil.  41». 

Vol.  I.  7.7. 
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It  is  thought  10  be  so  called,  as  being  paid  by  the  tenants  by  way  of 
bfji'  ^  or  /io-'r^  Ttz.  us  n  coiijputisulioii  lo  tiie  lord  t'ur  Itis  iit..kiii^  Lhuin 
leases.  Sec. 

BOROACnUM,  See  Bordtode. 

BOUOARIA,  A  cmtAvte,  from  the  Sax.  hord,  Jomus. 

BORDAIJII,  or  IJORDIMANNl.  Tliese  words  often  occur  in 
D'imc  dull,  and  some  think  tlicy  mean  Aoors,  husliandnicii,  or  cot- 
taj^crs.  In  the  Oomrsi/at/  inriuisition  Ihcy  were  distinct  from  the  vi7- 
;  and  seemed  to  be  those  of  a  less  servile  condition,  who  had  a 
i'ji  d  or  coitai^e,  witii  a  small  parcel  of  land  allowed  to  them,  on  con- 
dition they  should  supply  the  lord  with  poultry  and  e);ss,  and  other 
small  provisions,  for  his  ioard  or  entertainment.  Some  derive  the 
word  hordarii  li  om  the  old  ISalt.  /I'jrdi,  the  limits  or  extreme  parts  of 
ai-j'  extent ;  as  the  borders  of  u  country,  and  the  borderers,  inhabitants 
in  those  parts.  S/u/m. 

liORD-IlALfl'liNY,  Sax.  Aorrf,  a  table,  and  A<i//i»ni/,  or  half-penny. 
S/irlm.]  A  small  toll,  by  custom  paid  to  tlie  lord  of  the  town  for  set- 
lintr  np  hoard.i,  tables,  booths,  kc.  in  fairs  and  markets. 

IJOKDL.'VNDS,  The  demesnes  which  lords  keep  in  their  hands  for 
tlic  maintenance  of  their  bourd  or  table.  Brad.  lib.  4.  Iracl.  3.  c.  9. 
^/irlm. 

I50RUI.0DE,  or  BORO.VOK,  A  service  reqtiired  of  tenants  to 
carry  limber  out  of  the  woods  of  the  lord  to  his  house  :  or  it  is  sail! 
to  be  the  (luantily  of  food  or  provision  which  the  bordarity  or  bordmcitf 
paid  for  their  bord-lunds.  The  old  Scola  had  the  term  of  burd,  and 
vtee'-burdy  for  victuals  and  provisions;  and  burdni  mck,  for  a  sackful! 
of  provender  :  from  whence  it  is  probable  came  our  word  burden. 
Sja-tm. 

liORD-SERVICE,  A  tenure  of  bord-landa  ;  by  which  some  lands 
in  the  manor  of  J'ulbam  in  com.  Mid.  and  elsewliere,  are  held  of  the 
bishop  of  London^  and  the  tenants  do  now  jj.iy  six-pence  /ler  acre  in 
lieu  of  finding  provision,  anciently  for  their  lord's  board,  or  table. 
Hionnt. 

BORD-liRIC!ClI,  borg-bryce,  or  burg-brych.  Sax.]  A  breach  or 
violation  of  suretyship,  pledge-breach,  or  breach  of  mutual  fidelity. 

lU)UEL-FOLK,  i.  f.  Country  people,  from  the  l''r.  boure,  Jlocciis, 
because  tirey  covered  their  hca<ls  with  such  stuffs.  Dlounl. 

BORCiH  UPON  WEIR  OF  LAW,  Is  to  find  cauuon  to  answer 
as  law  will.    iScoic/t  Did. 

liOROUGII,  Vr.  burg,  Lat.  burgus.  Sax.  AorAoc]  Signifies  a  corpo- 
rate town,  which  is  not  a  city  ;  and  also  such  a  town  or  place  as  sends 
burgesses  to  parliament.  Versttgan  saith,  that  burg,  or  burgh,  where- 
of we  make  our  borough,  metaphorically  signifies  a  town  having  a  , 
wall,  or  some  kiiid  of  enclosure  about  it :  and  all  places  that,  in  old 
tinie,  had  among  our  ancestors  the  name  of  borough,  were  one  way  or 
other  fenced  or  fonilicd.  l.iil.%  164.  Hut  sometimes  it  is  used  tor 
villa  insigiiior,  or  a  country  town  of  more  than  ordinary  note,  not 
walled.  A  borough  is  a  place  of  safety,  piotcction  and  privilege,  ac- 
cording to  Somiirr  1  and  in  the  reign  of  King  IJr/i.  II.  burghs  had  so 
great  piivileges,  that  if  a  bondman  or  servant  remained  in  a  borough 
a  year  and  a  day,  he  was  by  that  residence  made  a  freeman.  Glanville. 
And  why  these  were  called  ,Aci  burghs,  and  the  tiadcsnicn  in  ihcm 
/;■(■.  burgr»ses.  Was  from  a  freedom  to  buy  and  sell,  without  tlistur- 
bance,  exempl  from  loll,  See.  granted  by  charier.  It  is  conjectured 
that  borhor^  or  borough,  was  also  formerly  taken  for  those  companies 
consisting  of  left  fiiimlics,  which  were  to  be  pledges  for  one  another : 
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and  we  ai-c  told  by  some  writers  timl  it  is  a  street  or  row  of  houses 
close  to  one  another.  Jiracl.  lib.  3.  Irad.  2.  cufi.  10.  iMmb.  Duly  nf 
(.'niHt.  fi.  8.  Piilr  Sr/uirr'a  Jingl'j  Santn  Govn  nmrnt,  236.  247.  251. 
254.258.  263.  26+.  Trading  iorouff/is  were  first  formed  in  the  time  of 
Alfrid.    A-r/iiirr,  2i7.  2i  I. 

A  boroiiRh  is  now  understood  to  be  a  town,  cither  corpprate  or  not, 
that  sends  burgesses  to  parliament.    I  Comm.  Sec  ifl.  Burgage- 

Teriir'r.  Puyiiamttil. 

BOROUGH  COURTS.    Viih  Couri.-,. 

BOROUtill-HOLDER.S,  nORSHOLDERS.or  BURbHOLDEUS, 
fftta  i  horlt'CaUlfr^.    See  lit.  Hcadtioroiigh. 

BOROUGH-ENGLISH,  A  custom  relative  to  the  descent  of  himls, 
in  sonic  ancient  bhrotighn^  and  copyhold  manors,  that  estates  shall 
descend  to  the  rjoungrst  son ;  or,  if  the  owner  hath  no  issue,  to  liis 
younger  brolhvr  ;    Lilt.  §  165.  as  in  Edmuntony  Sec.    ICiUli.  102. 

This  is  so  named,  in  contradistinction  as  it  were  to  the  jVorman 
customs,  and  is  noticed  by  Glunvillc,  lib.  7.  r.  3. 

Lililclon  gives  the  following  reason  for  this  custom.  Bec.iuse  the 
younger  son,  by  reason  of  his  tendi-r  age,  is  not  so  cajiable  as  the  rest 
of  his  brethcrn  to  help  himself.  Olhcr  authors  have  indeed  given  a 
much  stranger  I'easoii  for  this  custom,  as  if  the  lord  of  the  fee  had 
anciently  a  right  of  concubinage  with  his  tenant's  wife  on  her  wedfliiig 
night ;  and  that  therefore  the  yoiuigcst  son  was  most  certainly  the 
tenant's  offspring.  But  it  docs  not  appear  that  this  custom  ever  pte- 
'vailecl  in  England,  (nor  even  in  ^coiland.)  though  that  error  for  a  long 
time  prevailed.  See  this  Diet.  til.  A/erchriu  Ahtltrrum.  Possibly  iJiis 
custom  of  /^^'Tough-Englh/i  may  be  the  renmant  of  the  pastor.d  state 
of  ":    '  ml  (ierman  ancestors,  in  which  theyoungesl  child  was 

neci  .  ht  ipless.    See  2  Comm.  83. 

Tlu^  cusiuhi  goes  with  the  land,  and  guides  the  descent  to  th© 
youngeni  son^  allhotigh  there  be  a  devise  to  the  contrary.  2  I.t  v.  138. 
Jf  a  man  seised  in  fee  of  lands  in  Horovgh-Englhb^  UKikes  a  iVofiuicnl 
to  the  use  of  himself  and  the  heirs  male  of  his  boily,  according  to  the 
course  of  the  common  law,  and  afterwards  die  seised,  having  issue 
two  sons,  the  youngext  son  shall  have  the  lands  by  virtue  of  the  cus- 
tom, notwithstanding  the  feoffment.    Dyer.,  179. 

If  a  copyhold  in  Borough- I'.ngliitii  be  surrendered  to  the  use  of  a 
person  and  his  heirs,  the  right  w  ill  descend  to  the  youngext  son,  ac- 
cording to  the  custom.  1  Mod.  102.  And  a  you>ige:it  son  shall  in- 
herit an  estate  in  tail  in  Borough-Etiglish.  jVoy,  106.  But  an  heir  at 
common  law  shall  take  advantage  of  a  condition  annexed  to  I'.nrougli- 
Kngtish  land  ;  though  the  yoimgcst  son  shall  be  entitled  to  all  actions 
in  right  of  the  land,  &c.  I  .'VV.'s.  Mr.  336.  And  the  eldest  son  shall 
have  tithes  arising  out  of  land  Baroug/i-Engl>.ih  ;  for  tithes  of  com- 
mon right  are  not  inheritances  descendible  to  an  heir,  but  come  in 
succession  from  one  clergyman  to  another.    Ibid.  347. 

Borough-English  land  being  descendible  to  the  youngest  son,  if  a 
younger  son  dies  without  issue  male,  leaving  a  daughter,  such  dauifh- 
ler  shall  inherit  jure  rtfirsseniaiionis.  1  Sulk.  243.  It  hath  been  ad- 
judged where  a  man  hath  sri'eral  brorhern,  the  yoiingisi  mav  inherit 
lands  in  Borough- Engtinh  :  yet  it  is  said  where  a  custom  is,  that  land 
shall  go  to  the  iioungi si  son,  it  doth  not  give  It  to  the  yotaigest  uncle, 
for  customs  shall  be  taken  strictly  ;  and  those  which  fix  imd  order  the 
descents  of  inheritance,  can  be  altered  only  by  parliament.  X)ycT,179. 
4  icon.  384.    yc/;X-.  Cml.  220. 
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By  the  custom  of  Boroiigfi-linglh/i,  the  isidom  shall  have  the  whole 
of  her  husbund's  laiuls  in  (lower,  which  is  called  frer-bnich  ;  and 
this  is  given  to  her  llie  better  to  provide  for  the  younger  children, 
with  tlie  care  of  whom  she  is  entrusted.  Co.  Lin.  33.  111.  A",  .fl. 
150.    yVo.  /il.  566. 

Jloroiigh-F.nglifth  is  one  of  those  customs  of  which  the  law  takes 
particular  notice  ;  there  is  no  occasion  to  prove  that  such  custom  ac- 
tually exists,  but  only  lh:.t  the  lands  in  queslion  arc  subject  thereto. 
1  Comm.  76.  Hut  the  extension  of  the  custom  to  the  collateral  line 
must  be  specially  pleaded.  Jiothts.  on  (iavellc.  38.  .13.  93.  And  as 
Borough-Iiiiglish  may  be  extended  by  special  custom,  so  may  it  be  re- 
strained ;  and  therefore  the  customary  descent  may  be  confined  to 
fee-simple.  Atar.  34.  cited  Robint.  jifi/inidix.  Sec  1  Itisi.  1 10.  b. 
in  n. 

BOROUGH  GOODS,  As  to  their  being  devisable,  sec  tit.  Will, 

JLxfCllfor. 

BOUROAVING.  See  tit.  Baitmnil. 
BORSHOl.DERS,  See  tit.  Hradbonugh. 

BORTM.'VGAD,  Sax.  Borri,  domut  et  Magad.  ancilta.^  A  house- 
maid, fi/irhii. 

BOSCAGE,  boscagium.}  That  food  which  wood  and  trees  yield  to 
cattle  ;  as  mast,  Sec.  from  the  Ital.  bosco,  silva  :  but  Manwood  observes, 
to  be  quit  de  boAcagio^  is  to  be  discharj^ed  of  paying  any  duty  of  wind- 
fall wood  in  the  forest.    See  S/iclmaa  in  ji. 

BOSCARI.\,  Wood-houses,  from  bosais ;  or  ox-houses,  from  bot. 
Sec  l^osiar.    Alon.  ylngl.  lorn.  2.fol.  302. 

BOSCUS,  An  ancient  word,  signifyinf;^  all  manner  of  wood  :  bosco, 
Ital.  bois,  Fr.  Boscus  is  divided  into  hijth  wood  or  limber,  liaulboys, 
and  coppice  or  under-woods,  sub  bosciis,  s:ib  boi.s :  but  the  high  wood  is 
properly  called  .•^nl/us,  and  in  J-'lcia  we  read  it  macremium.  Cum  una 
Carecia  dc  mortuo  bosco.    Pat.  10  Hrji.  VI. 

BOSINNUS,  A  certain  rustical  pipe,  mentioned  in  ancient  tenures. 

BOSTAR,  An  ox  stall.    Mai.  Paris,  anno  1234. 

BOTE,  Sax.]  A  recompense,  satisfaction  or  amends.  The  Saxon 
bote  is  synonymous  to  the  word  estovers.  See  tit.  Common  of  Esto- 
vers. Housv-bote  is  a  sufficient  allowance  of  wood  to  repair,  or  bum 
in  the  house  ;  which  latter  is  sometimes  called  Jirc-bolc.  Plough-bote, 
and  cart-botr,  arc  wood  to  be  employed  in  making;  and  rcpaiiing  all 
instruments  of  husbandly  :  and  liuy-bote,  or  tn  dge-bote,  is  wood  for  re- 
pairing of  hays,  hedges  or  fences.  2  Comm.  35.  Hence  also  conies 
man-bole,  compensation,  or  amends  for  a  man  slain,  &c.  In  King  Im't 
laws  it  is  declared  what  rate  was  ordained  for  expiation  of  this  of- 
fence, according  to  the  (juality  of  the  person  slain.  Lamb.  ca/i.  99. 
From  hence,  likewise,  we  have  our  common  phrase  lo-boot,  i.  e.  com- 
jienstttioiiia  gratia. 

BOTELESS.  In  the  charter  of //en.  I.  to  'I'ho.  Archbishop  of  York, 
it  is  said  that  no  judgment  or  sum  of  money  shall  aci/uit  him  that 
commits  sacrilege ;  but  he  is  in  English  called  boletess,  viz.  « ithout 
emendation.  Lib.  .4lbus  ficnes  Caji.  de  Siiihnct.  int.  Plac.  Trin.  12 
£dw.  II.  £bor.  48.  We  retain  the  word  still  in  common  speech ;  as 
it  is  bootless  to  attempt  such  a  thing  ;  that  is,  it  is  in  vain  to  attempt  it. 

BOTELLARIA,  A  buttery  or  cellar,  in  which  the  butts  and  bottles 
of  wine,  and  other  li([Uors  are  deposited. 

BOTHA,  A  booth,  stall,  or  standing  in  a  fiur  or  market.  Mon.  Mgl. 
^./tctr./ol.  J32. 
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BOTHAGIUM,  Boothage,  m  customary  dues  paid  lo  the  lord  of 
Ihc  manor  or  soil,  for  the  pitching  and  standing  of  booths  in  fails  or 
markets.    Paroch.  .intiij.  fi.  680. 

BOTHNA,  or  huihna,  seems  to  be  a  park  whore  cattle  arc  en- 
closed and  fed.  Hrctor  liociliius,  lih.  1.  ca/i.  123.  7Jo//ie«a  also  big- 
iiiHes  a  barony,  lordship,  ice.  SXvnc. 

BOTILER  OF  THE  KING,  (fltncmw  rrg-ia.)  Is  an  officer  tltat  pro- 
vides the  king's  wines,  who  (according  lo  J-'leia)  may,  by  virtue  of  his 
office,  choose  out  of  cvci-y  sliip  laden  with  sale  w  ines,  one  cask  be- 
fore the  mast,  and  one  behind.  Una,  lib.  2.  ca/i.  21.  This  ofiiccr 
shall  not  take  more  wijic  than  he  is  connnanded,  of  which  notice  sliall 
be  given  by  the  strieard  of  the  king's  house.  Sec.  on  pain  ol  I'orfeiiiiig 
double  damages  to  the  party  grieved  ;  anil  also  to  be  imprisoncil  and 
ransomed  at  the  pleasure  of  the  king.  Slat.  25  Edia.  HI.  5.  cn//. 
21.    See  til.  Cuntomii. 

BOTTOMKY,  or  Ao'fomrff,y<rHu«  vauiicum.']  Is  generally  where  a 
j)crson  lends  money  lo  a  mcrcliant,  w-ho  wants  it  lo  trufiic,  and  is  to 
be  paid  a  greater  sum  at  the  return  of  a  ccrt.tin  shij),  standing  to  the 
hazard  of  the  voyage  ;  and  in  this  case,  tliotigh  ihe  intei  est  be  greater 
than  lhal  allowed  I  law ,  it  is  not  usury.  See  this  subject  more  lully 
treated  under  til.  biurance. 

BOVATA  TERRJ:,  As  much  land  as  one  ox  can  plough.  Mon. 
.i«gl.  /inr.  3.fol.  91.    See  Organg. 

BOUCHK  OF  COURT.  Conmionly  called  budge  of  court,  was  a 
certain  allov  ance  of  provision  from  the  king,  lo  his  knights  and  ser- 
vants that  atteniled  him  in  any  military  expedition.  The  French  avoir 
bouche  a  cf^urt,  is  to  have  an  allowance  at  court,  of  meal  and  drink  : 
from  bouche,  a  mouth.  But  sometimes  it  extended  only  lo  bread,  beer 
and  wine.  And  this  was  anciently  in  use  as  well  in  the  houses  of  no- 
blemen, as  in  the  king's  court. 

IJOVKUIUM,  or  boveria.  An  ox-house.  Mon.  ^ngl.  /lur.  2.  /ot. 
210. 

BOVIiTTUS,  A  young  steer  or  castrated  bullock.  Puroch.  jlntiq. 
ii.  287. 

BOVICUL.V,  A  heifer  or  young  cow  ;  which,  in  the  cast  riding  of 
Yorkshire,  is  called  a  r.'fire,  or  ■K'/ictf. 

BOUGH  or  A  TREE,  Seisin  of  land  given  by  it,  to  hold  of  the 
donor,  itt  caf,ite.  Matt.  Jixth.  1.62.    See  tit.  Entry. 

BOUND,  or  boundary,  bunda.}  The  utmost  limits  of  land,  where- 
by the  same  is  known  and  ascertained.  See  4  Inat.  3 1 8.  and  tit.  .Abul- 
Ittls. 

ROUND  BAILIFFS,  See  tit.  Bailiffs. 

BOUNTIES  ON  EXPORTATION,  See  Ut.  jVavigalion  Act. 

BOUNTY  OF  QUEEN  ANNE,  for  maintaining  poor  clergyman. 
See  Eirst  Emits. 

BOW-BEARER,  An  under  officer  of  the  forest,  whose  office  is  to 
oversee,  and  true  inquisition  make,  as  well  of  sworn  men  as  unsworn. 
In  every  bailiwick  of  the  forest  ;  and  of  all  manner  of  trespasses 
done,  cither  lo  vert  or  venison,  and  cause  them  to  be  presented,  with- 
out any  concealment,  in  the  next  court  of  ailachmcnt.  See.  Cram/tc 
Juris,  fol.  201. 

BOWYERS,  One  of  the  .incient  companies  of  the  city  of  London. 
By  Stat.  8  Eliz.  c.  W.Abowi/rr  dwelling  in  London,  was  lo  have  always 
ready  fifty  bows  of  elm,  witch-hasle  or  ash,  well  made  and  wrought, 
on  pain  of  10,?.  for  every  boit>  wanting;  and  to  sell  them  at  certain 
prices,  luidcr  ihc  penalty  of  40i.    And  bv  stat.  12  Edtr.  IV.  c.  2.  pa- 
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vents  and  masters  were  to  provide  for  their  sons  and  servants,  a  4oi» 
and  two  ti/m/^.ty  aiul  cause  Ihcm  to  exercise  shooiini^'.  on  pain  of  6». 
8rf.  S«c.    See  also  Stat.  3:5  //.  ;;.  VIIl.c.  6.  and  tit.  (lamr. 

BR.'VCKl.ETS,  Hounds,  or  rather  beagles  oflhe  smaller  and  slower 
kind.    Put.  1.  Mc/i.  II.  /i.  2.  m.  1. 

IiR,\CKN  .\KlUS,  l"r.  Araconnicr.]  A  huntsman,  or  master  of  the 
houj.ds.  lidiv.  I.  Not.lQ.in  dorso. 

IIR  -VCETUS,  A  hound  :  hrach'  iua  is  in  Fr.  hrac/ict,  braco  canii 
totrtix,  irulagafor  trfiorum  ;  so  hraco  was  prcpcriy  llic  larijje  fleet  houm] ; 
anil  hrarhvtuiii  the  smaller  bound ;  and  brachctc  the  bitch  of  that  kind. 
A/o'iai'ie.  .■*».§•.  torn.  2.  /(.  283. 

BK.'VCINUM,  A  brewing:  the  whole  quantity  of  ale  brewed  atone 
time,  for  which  lotsealor  was  paid  in  some  manors.  Brccina,  a  brew- 
house,  ;i/.V. 

BRANDING  ih  Mr  hand  or/uce,  with  a  hot  iron,  a  punishment  in- 
Hictc-d  by  law,  for  varioi;s  offences,  after  the  oflcnder  hath  been  al- 
iened cli-^iT"-    See  lit  Clrr^n,  bmfii  of. 

BR.VNDY,  A  liquor  made  cliirfly  in  France,  and  extracted  from 
the  lees  of  wine.  In  the  stat  20  Car.  11.  caji.  I.  upon  an  arguniem  in 
the  Exchequer,  annn  1668,  whether  brandy  were  a  ifrnn^  jmfcr  ot 
s//inV,  it  was  resolved  to  be  a  .\Jt;rit :  but  in  the  year  1669,  by  a  ffrand 
committee  of  the  whole  house  of  commons,  it  was  voted  lobe  a  strong 
viattr  perfectly  made.  See  the  stat.  22  Car.  II.  ea/i.  4.  See  tit.  Cia- 
fomx.  Krcifif,  .Vax'igatiou  Act. 

BRASIUM,  Malt:  in  the  ancient  statutes  Aras/afor  is  taken  fori 
brewer,  from  the  I"r.  brassnir  ;  and  at  this  day  is  used  for  a  maltster 
or  m.dt-nniker.    Paroth.  Anluj.  ji.  Vid. 

BR.\SS,  Is  to  be  sold  in  open  fairs  and  markets,  or  in  the  owners' 
housi  s,  on  pain  of  lOA  and  to  be  worked  accordir>ij^  to  the  goodness  of 
metal  wrought  in  Lmidon,  or  shall  be  forfeited  :  also  searchers  of  hratt 
and  pewter  are  to  be  appointed  in  evcre  cily  and  borough  by  bead  of- 
ficers, and  in  counties  by  justices  of  peace,  Sec.  and  in  default  thereof, 
any  other  person  skilful  in  that  mystery,  by  oversight  of  the  head  of- 
ficer, may  lake  upon  him  the  search  of  defective  brax.s,  to  be  for- 
feited, &c.  Slat.  19  //in.  \'II.  c.  6.  Ilranx  and  pewter,  bell-metal, 
&c.  shall  not  be  sent  out  of  the  kingdom,  on  pain  of  forfeiting  double 
value,  kc.   .Slats.  33  Hfti.  VUI.  r.  7.    2  and  3  F.d'.i!.  VI.  r.  57. 

BRAWLlNCi  OR  QUARRELLING  IN  THE  CHURCH.  Sec 
C/iri  -rb,  ('bwcb-:vtirdi  II. 

BREACH  OF  CLOSE.    See  tit.  Tresfiass. 

liRE.VClI  OK  COVENANT,  The  not  performing  of  any  covenanti 
expressed  or  implied,  in  a  deed  ;  or  the  doing  an  act,  which  the  party 
covenanted  not  to  do.    See  tit.  Covenant. 

BREACH  oy  DUTY,  The  not  executing  any  office,  employment 
or  trusi,  Sic.  in  a  due  and  legal  manner. 

BRE.^CH  oi  PE.\CE.  Offences  against  the  /lublic  /leace,  arc 
either  such  as  are  an  actiiai  breach  of  the  peace,  or  constructively  so, 
by  .iiding  to  make  others  break  it.    See  tit.  Peace. 

BREACH  OF  POUND,  The  breaking  any  pound  or  place  where 
cattle  or  goods  distrained  ai-c  deposited,  to  rescue  such  distress.  See 
til.  /)infre.s.t^  Pound-brittcb. 

BREACH  OF  PRISON.  See  tit.  F.seafir,  Prison-breaking. 

BREACH  OF  PROMISE,  violaiio  Jidri.']  A  breaking  or  violating  a 
man's  w'ord,  or  luidertaking  ;  as  where  a  person  commits  any  breach 
of  the  condition  of  a  bond,  or  his  covenant,  &c.  entered  into,  in  an 
action  on  llic  bond,  &c.  the  breach  must  be  assigned.  In  debt  on 
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bond,  conditioned  to  give  account  of  goods,  Sec.  a  breach  must  be  al- 
leged, or  liie  pUiiuifl'  wiil  have  no  cause  of  atlion.  I  Hauiul.  Iu2.  See 
tit.  f'.ond^  Cotidi/ion^  Cci'ttiunt . 

BREAD  AXD  BKER.  Tlie  assise  of  bread,  icrr,  and  ak,  &c.  is 
grai.lfd  to  liic  lord  niuyor  of  Luiuion  and  other  corporations  :  bakers, 
ixc.  not  ob.icrving  the  assise  to  be  set  in  the  pillory.  Stat.  51  Urn. 
III.  si.  I.  Ord.  Pisior.  and  51  //<■?<.  III.  si.  6.  i'idc  2  and  3  Jidw. 
VI.  c  15. 

By  Stat.  31  Gro.  II.  c.  29.  (explained  and  restrained  as  to  time  of 
prosecution  to  seven  days,  33  Cm.  111.  c.  37.)  containing  regulations 
concerning  the  assise  of  bread,  and  to  prevent  adulteration,  so  much  of 
Stat.  51  Hrti.  111.  St.  6.  entitled,  nnsim  /saitis  r{  ct-rvhiiC,  as  relates  to 
the  assise  of  bread,  and  the  slat.  8  vV«7x.  c.  18.  and  all  amendments  by 
subse(|ucnt  acts  are  rr/iralrd.  The  weight  of  the  peck  lo..f,  when 
well  baken,  is  fixed  at  I'lb.  6o:.  Jhtd/ia.  and  the  rest  in  proportion. 
The  weight  of  a  sack  of  flour,  at  2  cm.  2  i/rs.  or  280/4.  ml,  which  is 
to  produce  twenty  peck  loaves,  weighing  3-17M.\-.  Sor.  So  that  olb. 
6o:.  is  added  to  the  weight  of  the  flour  by  the  materials  of  each  peck 
loaf  when  baked.  And  see  farther  stat.  32  Geo.  II.  c.  18.  how  pctraU 
ties  not  appropriated  by  stat.  31  Cico.  II.  c.  29.  shall  be  <listrihiited. 
See  also  si.it  J  Geo.  111.  c.  6.  (for  .'irullaiid,)  &c.  and  c.  II.  wherein 
there  are  fartlier  regulations  concerning  the  assise  of  bread,  and  for 
preventing  the  adulteration  thereof. 

See  also  stat.  13  Geo.  111.  c.  62.  as  to  standard  whcalcn  bread.  And 
see  tit.  Corit. 

See  36  Geo.  III.  c.  22.  now  in  force,  and  amended  by  41  Geo.  III. 
(U.  K.)  c.  12.  respecting  inferior  sorts  of  bread.  37  Geo.  111.  c.  98. 
38  Geo.  III.  c.  62.  and  c.  55.  39  and  40  Geo.  III.  c.  7-1.  and  c.  97.  and 
45  Geo.  HI.  c.  23.  as  to  the  assise  and  price  of  brea<l  in  J.<iiuloii  and 
its  environs.  39  and  40  Geo.  111.  c.  18.  and  c.  74.  41  Geo.  III.  */.  I. 
c.  16,  17.  and  41  Geo.  111.  (U.  K.)  r .  1,  2.  for  temporary  regulations  to 
prevent  the  sale  of  bread  till  baked  twenty-four  hours. 

By  stat.  34  Geo.  III.  r.  61.  bakers  are  prohibited  from  canning  oH 
their  tnide  during  Sundays,  except  at  certain  hours. 

Under  these  statutes  bread  deficient  in  weight  or  quality,  mav  be 
seized  by  justices,  mayors,  kc.  anil  bread  is  to  be  marked  bv  the 
bakers  according  to  its  quality,  W.  for  whcateh,  and  H.  for  household. 

BRE.\D  OF  TuKET,  or  Tuitk,  fiunis  Iriiiei.^  Is  bread  mentioned 
in  tlie  statute  51  Hen.  111.  of  assise  of  bread  and  ale,  wherein  are  par- 
ticularized xuastit-bread,  cockei-bread,  and  bread  of  ireet,  which  an- 
swer to  the  three  sorts  of  bread  mentioned  in  the  statute  of  .V«nc, 
called  white,  wlieaten,  and  household  bread.  In  religious  houses 
they  heretofore  distinguished  bread  by  these  several  names  jianis  ar- 
niii^rroruniy  /lams  conveniualis,  fianis  fiuerorum  et  /lanis  famuiorum. 
Aniiq.  Kol. 

BREAKING  of  ARRESTMENT,  Is  an  action  wherein  it  is  narra- 
ted, that  though  arrestment  was  laid  on,  payment,  nevertheless,  was 
made  ;  the  pursuer  therefore  concludes,  that  the  breaker  should  re- 
found  him,  imd  besides  should  be  punished  according  to  law  Scotch 
Did. 

BRECCA,  From  the  Fr.  breche.']  A  breach  or  decay.  In  some  an- 
cient deeds  there  have  l>ce!,  i  ovcnants  for  repairing  muros  el  brcccas 
fiorias  et  fossala,i:fc.    I).  ai/u^  inirr  Woolwich  c;  Greenwich 

•u/iervidend.  J'at.  \(,.  I'i,h.  H.  .A  duty  of  3'/.  /j.  r  ton  on  shipping 
was  granted  for  ameiidins  aiid  stopping  of  Vugcn/iam  breach,  br  slat. 
12  Ann.  c.  17. 
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HRl-XINA.    '';(/(•  thachmm. 

liRliUK.  A  w(M(l  used  by  Bracion  for  broad  ;  as  too  large  and  toe 
iredi;  is  proverbially  too  long  and  too  broad.  Bract,  lib.  3.  Iraci.  2.  c. 
IS.  There  is  also  a  Sax.  word  bredc  signifying  ilcceit.  J.rg.  Catttu. 
c.  44. 

BRF.DWITE,  Sax.  dread  and  mile.']  .\  fine  or  penalty  imposed  for 
<lcf.iiilt»  in  the  assise  of  bread  :  to  be  exempt  from  which  was  a  spe- 
cial privilege  granted  to  the  tenants  of  the  honour  of  H'allingfurd  by 
Kint^  Ilrji.  U.    Pu^och.  Antiij.  1  14. 

BRfCHON  and  BRliHON  LAW.    Sec  tit.  IreUmd. 

BKKl.SNA,  Wether-sheep.    Mm.  Angl.  1.  c.  406. 

BUUNAGIU.VI,  A  p.iyment  in  bran,  which  tenants  anciently  made 
lo  feed  their  lord's  hounds.  [iUnint. 

BRETOYSK,  or  BRCTOISE,  The  law  of  the  inarches  of  Ha/«, 
in  privctii  e  among  the  ancient  IMims, 

BRKVE,  .V  writ  ;  by  which  a  man  is  summone<l  or  attached  to  an- 
swer in  action  ;  or  whereby  any  thing  is  commanded  to  be  done  in  the 
kind's  courts,  in  order  to  justice,  «c.  It  is  called  bme,  from  the 
brevity  of  it  ;  and  is  directed  cither  to  the  chancellor,  judges,  sheriffs, 
or  other  officers,  liract.  lib.  5.  trad.  5.  ca/t.  17.  See  Skene  dt  verb. 
Breve,  and  this /JiV'.  tit.  Writ. 

BREVE  PERQUIRERE,  To  purchase  a  writ  or  license  of  trial,  in 
the  king's  courts,  by  the  plaintiff,  </«/  breve  lirequisivit :  and  hence 
comes  the  usage  of  paying  6v.  8</.  fine  lo  the  king,  where  the  debt  is 
40/.  and  of  10.5.  where  the  debt  is  100/.  &c.  in  suits  and  trials  for  mo- 
ney due  tjpon  bond.  Sec. 

BREVE  DE  RECTO,  A  writ  of  right,  or  license  for  a  person 
ejected  out  of  an  estate,  to  sue  for  the  possession  of  it  when  detained 
from  him.    See  tit.  /iig/it. 

BliEVIA  TESTAT.\.  It  is  mentioned  by  the  fcodal  writers. 
Fide  J'eud.  I.  1.  64.  Our  modern  deeds  are  in  reality  nothing  more 
than  an  improvement  or  amplification  of  the  brevia  te$tala.  See  tit. 
Deed. 

BREVIBUS  ET  ROTULIS  LIBER.W'DIS,  A  mil  or  mandate 
to  a  sheriff  to  deliver  unto  his  successor  the  county,  and  the  appur- 
tenances, with  the  rolls,  briefs,  remembrances,  and  all  other  things 
belonging  to  that  office.    Jieg.  Orig.fol.  295. 

BREWERS.  As  to  the  dimensions  of  their  casks,  sec  tit.  Coofiers. 
By  Stat.  24  (ieo.  III.  nt.  2.  c.  41.  brewers  of  strong  and  small  beer  are  to 
take  out  annual  licenses  from  the  officers  of  excise.  Brewers  are  by 
this  and  other  acts  subject  to  various  regulations  under  the  excise  laws. 
Duties  of  excise  are  imposed  on  beer  and  ale  by  various  acts.  Notice 
to  the  excise  office  must  be  given,  and  entry  made,  of  places  for 
brewing  beer  and  ale.  See  stats.  12  Car.  II.  c.  24.  15  Car.  II.  r.  II. 
and  5  Gea.  III.  r.  43.  See  also  stats.  1  Wm.  iS  M.  si.  1.  c.  24.  ^  and 
8  Wm.  III.  f.  30.  3  and  9  /I'm.  Ill.r.  19.  33  Geo.  III.  r.  23.  42  Geo. 
III.  c  38.  to  prevent  frauds  by  brewers.  Private  persons  may  brew 
beer  in  their  own  houses,  for  their  family,  or  to  give  away,  but  must 
not  lend  their  brew -house  for  other  purposes,  on  penalty  of  50/.  Stat. 
22  and  23  Car.  II.  c  5.  §  10.  By  st.il.  32  Geo.  III.  c.i.%  I.  common 
brewers  must  not  sell  beer  in  less  quantities  than  casks  of  4  1-2 
gallons.  By  a  by-law  of  the  common  council,  brewers'  drays  shall  noc 
be  in  the  streets  of  London  after  eleven  in  the  forenoon  in  summer, 
and  one  in  winter,    i  Stra.  1085.    //</«/■:.■•.  405.    Jjidr.  91. 

BRIBERY,  From  the  I"r.  briber,  to  devour  or  cat  greedily.]  Is  a 
high  offence,  where  a  person,  in  i\  judicial  place*  takes  any  fee,  gift, 
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Mward  or  brocage,  for  doinij;  his  ofTice,  or  by  colour  of  his  office,  but 
of  the  king  ouly.    3  Inai.  1+5.    Ha',ok.  P.  C.  1.  r.  67. 

Taken  more  largely,  il  sisnifies  the  rcccivinj;,  or  offering,  any  un- 
due reivard,  to  or  by  any  person  coneerneil  in  the  administration  of 
public  justice,  whether  judge,  officer,  &c.  to  inlluence  his  behaviour 
in  his  office  ;  and  soiueliincs  it  signifies  the  takiiig  or  giving  a  reward 
for  appointing  another  lo  a  public  otfice.  3  Insi.  9.  4  Comm.  I3'.>. 
To  take  a  bribe  of  money,  though  sni;ill,  is  a  great  IV.ult ;  and  judges' 
servants  may  lie  punislie.d  fir  receiving  bribes  If  a  judge  refuse  a 
bribe  offered  hini,  the  offerer  is  punisliiible.    J-^orrrscufy  ca/t.  51. 

Bribi-ry  in  inferior  judicial  or  ministerial  officers  is  punished  by 
fine  and  imprisonment,  which  may  also  be  inllictid  on  those  who  offer 
a  bribe,  though  not  taken.  4  Comm.  140.  3  lit.'it.  147.  Bribery  in  a 
judge  was  anciently  looked  upon  as  so  heinous  an  oll'cncc,  that  it  wa* 
sometimes  punished  as  high  treason  ;  and  it  is  at  this  day  punishable 
willi  forfeiture  of  office,  fine,  and  impiisonment  ;  and  diief  justice 
T/ior/it'  was  hanged  for  this  ofl'ence  in  the  reign  of  Hdi:}.  III.  And  by 
stut.  U  //fii.  IV.  all  jutlges  and  oflicers  of  the  king,  convicted  of 
bribery,  shall  forfeit  treble  ilic  Iji-iov,  be  punished  at  the  king's  will, 
and  be  discharged  from  the  kiiig'.*i  service  forever.  4  Comm.  140. cites 
3  Innt.  146.  In  the  reign  of  King  Jamm  1.  il.c  carl  o(  Mklillfsrx,  lord 
treasurer  of  Kngla)ul^  being  impeached  by  the  commons  f<ir  refu.sing 
to  hear  petitions  referred  to  him  by  the  king,  till  he  had  received 
great  ifvi*.?,  Sec.  was,  by  sentence  of  the  lords,  deprived  of  all  liis  of- 
fices, and  disabled  to  hold  any  for  the  liuure,  or  to  sii  in  i)L.rli  .meiu  ; 
also  he  was  fined  fifty  thousand  pounds,  and  imjjri  J  lUu  ing  the 
king's  pleasure.  1  llavik.  P.  C.  c.  67.  §  7.  But  liu  iiu.  na?  remit- 
ted on  the  accession  of  Car.  I.  and  the  proceeding  appears  to  have 
been  instigated  rather  by  revenge  than  justice.  In  1 1th  King  Gt!/r-5-c 
I.  the  lord  chancellor  was  impeached  by  the  commons  with  great  zeal, 
for  bribery,  in  selling  the  pijces  of  musters  in  chancery,  for  exorbi- 
tant sums,  and  other  corrupt  practices,  tending  to  the  great  loss  and 
ruin  of  the  suitors  of  that  court  ;  a;al  the  charge  being  made  good 
against  him,  being  before  devested  of  his  office,  he  was  sentenced  by 
the  lords  to  pay  a  fine  of  thirty  thousand  pounds,  and  imprisoned  till 

11  u  nspaid.    See  6  .S.  T.  112. 

By  Stat.  12  Kicli.  II.  r.  2.  the  chancellor,  treasurer,  justices  of  both 
benches,  barons  of  the  exche<|uer,  &c.  shall  be  sworn  not  to  ordain  or 
nominate  any  person  in  any  office  for  any  gift,  brocage.  Sec.  .'Vnd  the 
sale  of  offices  corcerning  the  adniinisii'ation  cf  pul>tic  justice,  iic.  is 
prohibited  on  pain  of  forfeiture  and  dis.-bilily,  .  bv  5  and  6  £div. 
VI.  c.  16.  In  the  coivstructiou  of  the  li.sl-:iiciitioiHvl  staiute,  it  has 
been  resolved  that  the  offices  of  ihe  ecclesii.stical  ct^urts  .  re  wiihiu 
the  meaning  of  that  acl,  as  wi  ll  as  the  offices  in  the  i  onrts  of  com- 
mon law;  but  no  office  in  fee  is  wiiliin  i.he  si..uue,  and  it  hath  been 
adjudged,  that  one  who  contr..cl-,  for  an  oflice,  eoi.ir.iry  to  the  purport 
of  the  said  statute  5  and  6  I  dw.  VI.  c.  16.  is  so  disabled  to  hold  the 
same,  that  he  cannot  be  restored  to  the  Cup.icily  of  holding  it  by  any 
grant  or  dispensation  whatsoever.  CVo.  Jac.  269.  386.  1  Hawk.  P.  C. 
c.  67.  It  is  said  the  slat,  does  not  extend  to  the  plantations.  Sa/k.  41 1. 
1  /ratJk.  P.  C.  f.  67.  §  5. 

To  bribe  persons  either  by  giving  money  or  promises,  to  vote  at 
elections  for  members  of  corporations,  which  are  erected  for  the  s.ikc 
of  public  government,  is  an  offence  lor  which  .ai  i.  fi.nr  .iion  will  lie. 

12  Afod.  314.    2  Ld.  Maym.  1377.    1  i  lack.  383.   Hut  tlic  coiu't  wiPl 
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gi  jnt  such  iiilbrmalion  very  cauiiously,  since  the  additional  penalties 
by  slutiuc.    I  itiiick.  3S0.    Sttu  til.  J*ar/iamntt. 

An  jliempl  to  induce  a  man  to  advise  the  king  under  the  influence 
of  a  bribe,  is  criminal,  though  never  carried  into  excculion.  4  Jiurr. 
2.19':>.  OITering  inoncy  lo  a  privy  councilloi',  to  procure  the  rever- 
sion of  an  office  in  the  gifi  of  the  crown,  has  been  adjudged  a  misde- 
meanor anil  punishable  by  information.  Jirx  v.  faug/ian,  I  Hawk.  J'. 
C.  c.  67.  §  7.  til  note. 

As  lo  oflicers  of  customs,  &c.  taking  bribes,  sec  tit.  Custom. 

Taking  money  to  excuse  persons  from  serving  on  juries  subjects 
the  ofl'ender  In  a  fine,  not  exceeding  ten  pounds,  at  the  discretion  of 
the  judge.    Stat,  o  Geo.  II.  c.  25.  §  6. 

As  10  bribery  in  clcclions  lo  parliament,  see  tit.  Parliament  VI. 
(B.  3.)  and  further  in  general  lit.  Kxroriion. 

liUlBOUR,  Vr.  brihi  nr.']  Seems  to  signify  in  some  of  onr  old  sta- 
tutes, one  ihal  pilfers  other  men's  goods.    28  AV/?:*.  W.ca/i.  1. 

lil<KX)LLS,  .^n  engine  menliuiied  in  Blounl  by  whici)  walls  were 
beaten  down. 

BKICKS  AND  TILES.  By  stat.  ir  Eilw.  W.  c.  4.  the  earth  for 
tiles  is  to  be  digged  and  cast  up  before  the  first  of  .\'ovetttbvr  yearly, 
sluiicd  and  turned  before  the  first  of  I'rhrnary,  and  wrought  before 
the  fii"st  of  March  following.  Kvei-y  common  tile  must  be  10  1-2 
inches  long,  6  1-4  broad,  and  half  an  inch  thick.  Roof  tiles  13  inches 
long,  &C.  And  persons  selling  tiles  contrary  hereto,  forfeit  double 
the  value,  and  are  liable  to  fine. 

By  slat.  17  Geo.  III.  e.  42.  bricks  when  bunit  are  to  be  8  1-2 
inches  long,  2  1-2  thick,  and  four  wide.  Contracts  for  engrossing  and 
enhancing  the  price  of  bricks  made  void,  and  a  penalty  of  20/.  im- 
posed on  the  parlies,  and  directions  arc  given  as  to  pan-tiles. 

Bricks  and  tiles  arc  liable  to  duties  of  excise,  and  lo  regulations 
for  secirring  that  duty,  in  Great  Britain  and  Iretantl.  See  24  Gro.lW, 
si.  2.  r.  24.  25  Geo'.  III.  e.  66.  34  Geo.  III.  c.  15.  37  Geo.  III.  e.  14, 
15.  41  Geo.  HI.  (U.  K.)  c.  91.  43  Geo.  lU.  c.  69.  45  Geo.  III.  c. 
30. 

BRIDGE,  //oHfl.]  A  building  of  stone  or  wood  erected  aci-oss  a 
river,  for  the  conniion  ease  and  benefit  of  travellers.  Public  bridges, 
which  are  of  genei"d  convenience,  are  of  common  right  to  be  repaired 
by  ihe  whole  inhabitants  of  tiiat  county  in  which  they  lie.  J/tile*8  P. 
C.  143.     13  Co.  33.    Cro.  Car.  365. 

^\■hel•e  a  |x>rlicular  district  rebuilt  a  foot  bridge  over  a  more  con- 
venient part  of  the  stream,  and  convert  it  into  a  bridge  for  horses, 
carts  and  carriages ;  as  t!ie  district  was  not  bound  by  custom  to  build 
or  repair  such  a  bridge,  but  a  foot-bridge  only,  and  !is  they  built  quite 
a  difl'crcnl  bridge  in  a  ditl'ercnt  place,  which  proveil  of  common  pub- 
lic utility  to  the  coniuy,  the  counri/,  and  not  the  district,  arc  bound  to 
lep..ir  it.    Ilnrr.  2594.    B/ael:  685. 

But  a  corporation  aggregate,  either  in  respect  of  a  special  tenure 
of  certain  larids,  orin  respect  of  a  special  prescription;  also  any  other 
person,  by  reason  of  such  a  special  tenure,  may  be  coiupelled  to  re- 
pair them.    J/alr's  P.  C.  143.    Dalt.  c.  14.    6  ji/od.  307. 

A  tenant  at  will  of  a  house  wliich  adjoins  to  a  common  bridge,  al- 
though he  is  not  b(iiin<l  as  between  landlor<l  and  tenant  to  repair  the 
house,  yet  if  il  become  djngerously  ruinous  to  ihe  necessary  inter- 
course of  the  bridge,  ihe  tenant  is  bountl  by  reason  of  his  possession, 
to  repair  il  so  far  as  to  prevent  the  public  being  prejudiced.  lA. 
Jitii/m.  Sit. 
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Ai  common  law  iliosc  who  arc  lioimil  to  repair  public  bridges,  must 
make  ihem  of  such  height  and  struiigth  as  sb.  ll  be  answerable  to  the 
course  of  (lie  water;  and  ihcy  arc  not  irespasscis  if  Ukv  enter  on  any 
land  ailjoininjj  to  repair  themi  or  lay  the  materials  neeessaiT  for  the 
repairs  thereon.  Vali.  ca/i,  16.  If  a  man  erects  a  bridijc  for  his  own 
use,  and  the  people  travel  over  it  as  a  common  bridjje,  he  shall,  iiot- 
n  ithstuiiding,  repair  it :  thouj,'li  a  person  shall  not  be  boiinil  lo  rcp;.ir 
a  bridge,  built  by  himself  for  the  coninion  yood  and  public  conve- 
nience, but  the  county  must  repair  it.  2  /a.tt.  "01.  I  fiaH:  339. 
Where  inhabitants  of  a  county  are  indicted  for  not  repairing  a  bridge, 
they  must  set  forth  who  ought  to  repair  the  same,  and  traverse  that 
they  ought.  1  I'ml.  256.  Unless,  perhaps,  where  the  real  tjuestion 
is,  whether  it  be  a  public  or  a  common  bridge. 

A  vill  may  be  indicted  for  a  neglect  in  not  repairing  a  bridge  ;  and 
the  justices  of  peace  in  their  sessions  nmy  impose  a  fiite  for  defaults. 
And  any  particular  inhabit.tnt  of  a  county,  or  tenant  of  land  charged 
to  re])airs  of  a  bridge,  ni.-y  be  made  defendants  to  an  indictment  for 
not  repairing  it,  and  be  liable  to  pay  the  lino  assessed  by  the  court  for 
the  default  of  the  repairs,  who  aj-e  to  have  tlicir  remerly  at  law  foi"  a 
contribution  from  those  who  are  bound  to  bear  a  proportionable  share 
of  the  charge.    6  Mod.  307. 

If  a  manor  is  held  by  tentire  of  repairing  a  bridge  or  highway^ 
which  manor  afterwards  comes  into  several  hands,  in  such  case  eveiy 
tenant  of  any  parcel  of  ilie  demesnes  and  services,  is  liable  to'  the  wb.ole 
charge,  but  shall  have  contribution  of  tlie  rest;  and  this  though  the 
loitl  may  agree  with  the  purchasers  to  discharge  them  of  such  re- 
)>!urs,  which  only  binds  ihe  In;-!!.  ;  ud  'lo:i'i  not  alter  the  remedy  which 
the  public  hath.     \  Lh.  ',V8. 

So  if  a  manor,  subj^  :>^^s  into  the  hands  of  the 

crown,  yet  the  duty  upju  u  iouuhils  ;  auJ  any  person  claiming  af- 
terwards under  the  crown,  the  whole  ntanoi',  or  any  part  thereof,  shall 
he  liable  to  an  indictment  or  information,  for  want  of  due  repairs.  I 
.VaM-.  338. 

If  part  of  a  bridge  lie  within  a  franchise,  those  of  the  franchise  may 
be  charged  w'nh  llu-  repairs  for  so  much  :  also  by  a  ■-p,  cial  leiiiu-e,  a 
man  may  be  <  ;iafi;ccl  with  the  repairs  of  one  pari  of  a  brid;_;;;,  antl  liic 
inhabitants  of  the  county  arc  to  repair  the  rest.  1  Jiaiek,  P.  C.  c.  77. 
§  2.    liaum.  381,  385. 

Indictments  for  not  repairing  of  bridges,  will  not  lie  but  i'l  r:!^"  of 
common  bridges  on  highways;  though  it  hath  becnadjuc';  .1 
lie  for  a  bridge  on  a  common  footway.    Mwl.  Cas.  Sj*;.  ." 
up  a  ferry,  being  a  common  passage  for  all  the  king's  pecpk,  is  indict- 
able, as  well  as  not  keeping  up  bridges.    1  iiulk.  12. 

By  Stat.  22  Htn.  VIII.  c.  5.  all  householders  dwelling  in  any  county 
or  town,  whether  they  occupy  lands  or  not :  and  all  persons  who  have 
land  in  their  ov.'n  possession,  whether  they  dwell  in  the  same  cotmty  or 
not,  are  liable  to  be  taxed  as  inhabitants,  towards  the  repairs  of  a  pub- 
lic bridge.  Where  it  cannot  be  discovered  who  ought  to  repair  a 
bridge,  it  must  be  presented  by  the  grand  jmy  in  c|Uarter-sessions  j 
and  after  their  inquiry,  and  the  order  of  sessions  upon  it,  the  justices 
may  send  lor  the  constables  of  every  paiish,  to  appear  at  a  fixed  linte 
and  place,  to  make  a  tax  upon  every  inhabitant,  tec.  but  it  has  been 
visual,  in  the  levying  of  money  for  repairs  of  biidgcs,  to  charge 
every  bundled  with  a  snm  in  gross,  and  to  send  such  charge  to  the 
high  constables  of  each  hundred,  who  send  their  warrants  to  the  petty 
constables,  to  gather  it,  by  virtue  whereof  they  assess  the  iuliabitaiits  of 
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parishes  in  paiticulav  sums,  accordinp  to  a  fixed  rate,  and  collect  il ; 
and  ihin  they  l>;ty  ihc  same  to  the  high  coiistaliles,  who  hi  inij  it  to  the 
sessions. 

Tliis  method  of  raising:  money  was  lont;  observed  ;  hut  by  statute  I 
.inn.  cull.  18.  justices  in  sessioiis,  upon  presentment  made  of  want  of 
reparations,  arc  to  assess  every  town,  parish,  £cc  in  proprirtion,  to- 
wards the  repairs  of  a  bridge  ;  and  llic  money  assessed  is  to  l>e  levied 
by  tlic  constables  of  such  parishes,  5tc.  and  heinp;  demanded,  and  not 
paid  in  ten  days,  the  inliai>itants  shall  be  distrained  ;  and  when  tlie  tax 
is  levied,  the  constables  are  to  p.iy  it  to  the  high  constable  of  the  hun- 
dred ;  who  is  to  pay  the  same  to  such  persons  as  the  justices  shall  ap- 
point, to  be  employed  according  to  the  order  of  the  justices,  towards 
repairing  of  the  bridge  ;  and  the  justices  may  allow  any  person  con- 
cerned in  the  execution  of  the  act,  jrf.  per  poniid  out  of  the  money 
collected.  All  matters  ri .  itin^  to  the  rep.iirint^  and  amending  of 
bridges,  are  to  be  determined  in  the  comity  where  they  lie,  and  no 
presentment  or  indictment  sJnill  be  removed  by  rrT-fiomri.  ,\n<l  hy 
this  statute,  the  evidence  of  the  inhabitants  of  those  places  where  the 
bridijes  arc  in  decay,  shall  be  admitted  at  any  trial  upon  an  ir.forma- 
tion  or  indictment,  ice. 

By  U  Gro.  II.  r.  .>3.  the  justices  at  their  general  sessions,  may  pur- 
chuse  or  agree  with  persons  for  any  piece  of  land,  not  above  one  acre, 
Tiear  to  any  county  bridi^e,  in  order  to  erdarge  or  more  conveniently 
rebuild  it ;  and  the  ground  shall  be  paid  for  out  of  the  money  r-aisedhy 
statute  of  12  (riQ.  II.  f.  29.  for  better  assessing,  collecting  and  levying 
of  cou'ity  rates,  Etc.    See  til.  Counry  Rnir.i. 

By  the  said  stat.  12  G-o.  11.  r.  29.  §  14.  when  any  public  bridges, 
S:c.  are  to  lie  vep-iired  at  the  expense  of  the  county,  the  justices  at 
their  general  or  nw;.!'  v  ',  ^>l(i'is.  after  presentment  made  by  the 
gr.nul  \uvv.  (iftii^i  iiratio!;,  UKiy  lonir.ict  with  any  person 

for  rrhir]'!-!:!  .  ;  i  s.inie,  h)r  any  term  n"t  exceeding  seven 

3'i  i.iu..!  ^uiu.    They  are  to  i^i\e  public  notice  of  their 

in"'  ^'.H-'h  contracts,  which  arc  to  be  made  at  the  most 

re.ijoii  .M'  prii  .uul  security  given  by  the  contractors  for  perform- 
ance ;  which  contracts  arc  to  he  entered  with  the  clerk  of  the  peace. 

43  Gr-o.  111.  r.  59.  snrv^ynrs  ot  co»nity  hridr;es,  &c.  in  lingland,  eni- 
powi  red  t^i  yr  r.;.a ■  i is  lor  V.w  rep.iii-  <il  l>i  if;^c<iu  the  same  manner 
as  bnr\ tyiirs  di  i,i  s,  under  IJ  (.  ,.  111.  i .  rs.    Quarter  sessions 

may  widen  and  improve  or  alter  the  siluulion  ol  county  bridges,  kc. 
Id.  §  2.  Tools  and  materials  provided  by  the  fjuarter  sessions  vested 
in  the  surveyor,  /(/.  §  o.  Inhabit. ints  of  counties  may  sue  for  damage 
done  to  bridges  in  the  name  of  surveyors.  Id.  ^  i.  \Vhat  sort  of 
bridges  inhabitants  of  counties  shall  be  li.  ble  to  repair.  Jrl.  §  5.  Act 
shall  not  extend  to  bridges  repaired  by  tenure.  §7. 

No  personsare  r.ompell.ihle  lo  m.ike  a  new  bridge  but  by  act  of  p ir- 
liameiit ;  and  the  inhabit.uns  of  tlte  whole  county  cannot,  of  their  own 
authority,  change  a  bridge  fronj  one  pl.icc  to  another. 

If  a  man  has  toll  for  men  and  cattle,  p.issing  over  a  bridge,  he  is  to 
repair  it ;  and  toll  may  be  paid  in  these  cases,  by  prescription  or  sta- 
tute. 

BRIDfiF.-M.AjSTKKS  There  arc  li'-i<l!;-.maslrr»  of  I.ondon-firUlge, 
chosen  by  the  citizens,  who  have  cerli.in  fees  and  profits  belonging  lo 
their  office,  and  the  caie  of  the  said  hriilgi-,  Isfe,    {.rx  I.omlln.  283. 

BUIIM",  /ircvM.]  .•\n  abridgment  of  the  client's  case,  made  out  for 
the  insiniclion  of  counsel,  on  a  trial  at  lav/  ;  wherein  the  case  of  the 
party  is  to  be  brirjly  but  fully  stated,  the  proofs  nmst  be  placed  in  due 


B  R  1 


ur<l«r,  and  proper  answers  made  to  wliatcvcr  may  be  objected  a^wnsl 
the  client's  cause,  by  the  opposite  side  ;  and  herein  great  cure  is  re- 
quisite that   othing  be  oniiltid  to  cndiingcr  tliC  cuuse. 

An  atti;chmciit  has  been  granted  agaii  st  a  p..riy  and  his  attorney 
for  surreptitiously  Kcttii.g  possession  of  the  biii  1  of  a  counsel  on  the 
other  side,  smd  apjilying  the  same  to  an  improper  purpose  in  his  de- 
fence.   Sec  tiainmni  V.  Coiiiiau,  1  Kro.  P.  C.  519.  8vo.  ed. 

Though  a  brief  is  not  of  itself  evidence  against  the  parly  for  whom 
it  is  prepared,  yet,  as  a  discovery  of  the  secrets  and  ineiiis  of  his 
case  tnay  be  protluctivc  of  perjury,  or  subornation  of  perjury,  and 
thereby  obstruct  the  justice  of  the  court  ui  which  the  suit  is  depend- 
ing ;  the  obtaining  of  it  in  a  surre\)tiiious  manner  is  an  olTencc  liighly 
deserving  censure  ai.d  punishment.  Id. 

BuiF.i'  At.  "tiviiSQiE,  A  wiit  lo  the  bishop,  which  in  Qi:arr  Im/irdil, 
shall  go  to  remove  an  incumbent,  unless  he  recover,  or  be  presented 
tiendt  tiie  liic.    1  A'.  A.  380. 

BIMf.l"  OUT  OK  THE  CHANCERY,  Is  a  writ  or  command  from 
the  king  lo  a  judge,  lo  examine  by  an  inquest,  whether  a  man  be 
nearest  heir.    Scuh  Diet. 

BRIIil'  OF  DISTRKSS,  Is  a  writ  out  of  the  chancciT,  after  decree 
obtained  against  any  landlord  to  distress  his  readiest  goods,  according 
to  the  old  custom,  now  obsolete.    .SVo/rA  Diet. 

URIKK  or  MORTANCKSTRY,  Is  that  which  is  used  for  entering 
of  all  heirs  of  defuncts.    Scoirh  IJict. 

liRiKFS,  or  licenses  to  make  collection  for  repairing  churches,  re- 
storing loss  by  fire.  &c.    See  tit  C/iurr/tKanlens^  III.  1. 

BRIGA,  I'r.  Ar/^Kf.]    Debate  or  contention. 

BRiOANDINK,  Fr.  Lai.  lurira.]  A  coal  of  mail  or  ancient  armour, 
consisting  of  many  jointed  and  scale-like  plates,  vciT  pliant  and  easy 
for  the  body.  This  word  is  inentioricd  in  fiiat.  4  iJ"  5  ts'jl/.  ca/:.  2. 
and  some  confound  it  with  litmhry^i-on  ;  and  others  with  brigantine,  a 
long  but  low-built  vessel,  swifi  in  sailing. 

BRItJANTKS.  The  ancient  nanie  for  the  inhabitants  of  Yorki.!iirey 
JMiHaitliire.,  bisho]}rick  of  Dur/ianiy  ll't-stmoriatid  and  Cumberland. 
Slounl. 

BRIGBOTE.or  BRUG-BOTl:,  Sax.  brig,  fionius,  and  botr,  com/tn. 
tafio.^  The  contiibulion  lo  the  repair  of  bridges,  [walls  and  castles,J 
which,  by  the  old  laws  of  the  .-»^/o-.Saxon«,  might  not  be  remitted  ; 
but,  by  degrees,  immunities  were  granted  by  our  kings,  even  against 
this  duty  ;  and  then  to  be  rjuil  of  brig-bote  signified  lo  be  exempt 
irom  Iribute  or  contribution  towards  the  mending  or  re-cdifying  of 
bridges.  FIrlo,  lib.  1.  r.  47.  Hcldrn'a  Titles  of  Honour,  fil.  622. 
Sjt'lin.  V.  lirigliotr  and  liurgb'itr. 

BRISTOL,  A  great  ciiy.  famous  for  trade.  The  mayor,  burgesses, 
and  commonally  of  the  cily  of  lirisiol,  arc  conservators  of  the  river 
^voti,  from  above  the  bridge  there,  lo  King-road,  and  so  down  the 
Srvern  to  the  two  islands  called  Ihlmex  ;  and  the  mayor  and  justices 
of  the  said  city  may  make  rules  and  orders  for  preserving  the  river, 
and  regulating  pilots,  masters  of  ships,  Stc.  Also  for  the  government 
of  ihcir  markcls ;  and  the  streets  are  lo  be  kept  clean  and  paved,  and 
lamps  or  lights  hung  out  at  night.  Htai.  W  \>  )('.  III.  <■.  2,1.  No 
person  shall  act  as  a  broker  in  the  cWj  <A  Bristol,  till  admitted  and  li- 
censed by  the  mayor  and  aldermen,  ice.  on  pain  of  forfeiting  .'SOo/.  and 
those  who  employ  any  such,  lo  forfeit  50/  &c.  by  slat.  3  Geo.  II.  r.  31, 
By  the  slat.  22  a,  '..  11.  c.  20.  the  slut.  1 1  5.-^  1 2  III.  ii  rendered  more 
effectual,  so  far  as  it  relates  to  the  paving  and  enlightening  the  streets  ; 
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and  divers  rcKulaiions  ai  c  made  in  relation  lo  the  liackncy-coachnien, 
Iiullicrs,  draymen,  and  carters,  and  the  markets  and  sellers  of  hay  and 
straw  ,  within  the  said  cir) ,  and  liberties  thereof. 

liROC;.\riE,  /jrociiifium.]  The  wages  or  hire  of  a  broker,  which  is 
alson-rnu  il  hrokcrugr.    12  Kicli.  II.  r.  2. 

]iIU)CI".LI.A.  This  word,  as  interpreted  by  Dr.  TItoroten,  significth 
a  wood  ;  and  it  is  said  to  he  a  thiclvei  or  covert  of  bushes  and  brush- 
wood, from  tlie  olisolete  Lat.  brusca,  terra  bruscosa  ct  brocia,  Fr.  brocc, 
itrarrilf  ;  and  hence  is  our  brouce  of  wood,  and  broitfitiig  of  cattle. 

lil!OCII.'\,  Fr.  tror/ie.]  An  awl,  or  large  packing-needle.  A  spit 
in  some  parts  o(  England  is  called  a  troche  j  and  from  this  word  comes 
to  pierce  or  broach  a  barrel. 

UROCIIIA,  A  great  can  or  pitcher.  Brad.  lib.  2.  tract.  1.  ro/i.  6. 
Where  it  seems  thai  he  intends  saccut  to  carry  dry,  and  brochia  liquid 
things. 

BkODEIIALFPENY,  or  BROADHALFPENY.  See  Bordhalf. 
j'lCJty. 

IJROKF-US,  broccattjrcs,  broccarti  et  au.rioriarii.l^  Arc  those  that 
coiui'ive,  make,  and  conclude  bargains  and  contracts  between  mer- 
chants am\  tratlcsmcn,  in  matters  of  money  and  merchandise,  for 
w  liich  they  have  a  fee  or  reward.  These  arc  Jixchange  brokers  ;  and 
by  the  Stat.  10  KicJt.  II.  ca/t.  1.  they  are  called  broggfru  ;  also  broggcrs 
of  corn  is  used  in  a  proclamaiioji  of  Queen  Elizabeth,  for  badgers. 
Bakcr^s  Chrov.  fbl.  Tlic  original  <)f  the  word  is  from  a  trader 

broken,  and  thai  from  the  Sax.  bruc,  misfortune,  which  is  often  the 
true  reason  of  a  man's  breaking  ;  so  that  the  name  of  broker  came 
from  one  w  ho  v.-as  a  broken  trader  by  misfortune,  and  none  but  such 
were  formerly  admitted  to  that  employment  ;  and  they  were  lo  be 
freemen  of  the  city  of  Lomh^ti,  and  allowed  and  approved  by  the  lord 
mayor  and  aldermen,  for  their  ability  and  honesty. 

By  the  stat.  ft  .inn.  c.  16.  they  are  to  be  annually  licensed  in  Londm 
by  the  lord  mayor  and  aldermen,  who  administer  an  oath,  and  take  bond 
for  the  faithful  execution  of  their  offices.  If  any  person  shall  act  as 
brokers,  w  ithout  being  thus  licensed  and  admitted,  they  shall  forfeit 
the  sum  of  500/.  .Mid  persons  employing  them  50/.  and  brokers  are 
to  register  contracts,  S;c.  under  the  like  penalty  ;  also  brokers  shall  not 
deal  for  themselves,  on  puin  of  forfeiting  200/.  They  are  to  cany 
about  them  a  silver  medal,  having  the  king's  arms,  and  the  arms  of 
the  city,  S;c.  and  pay  40*.  a  year  to  the  chamber  of  the  city. 

As  to  brokers  in  Bri^i'A,  see  tit.  Bristol.  .\nd  us  to  Purjnbrokert, 
see  that  title.  As  to  Brokers  illegally  dealing  in  the  funds  or  stocks, 
who  arc  usually  known  by  the  appellation  of  stock-jobbers,  see  lit. 
I'lintts. 

BROK,  .\n  old  sword  or  dagger. 

BUDSSUS,  Bruised  or  injured  with  blows,  wounds,  or  other  casual- 
ty. Co-L-rl. 

BROTIIF.L-IIOUSES,  Lewd  places,  being  the  common  habitations 
of  proslitiitcs.  A  hrolhrlman  was  a  loose,  idle  fellow  ;  and  ix/cmc  bor- 
ilrlier  or  broihrlier,  a  common  whore ;  and  borelman  is  a  contraction  of 
hrothrlman.  •  Chaucrr.    See  Batvdy  House. 

BUUDBOTE.    See  Brigbotc 

BRUEKE,  I.at.  cr/ra."]  Signifies  heath-ground;  and  4rKfr/o, briars, 
thorns,  or  heath,  from  the  Sax.  Arirr,  briar.    Paroch.  jlntii/.  620. 

BRUILLUS,  A  wood  or  grove,  Fr.  brril,  bi.'uil,  a  thicket  or  clump 
of  trees  in  a  park  or  forest.  Hence  the  abliey  of  Brucr,  in  the  forest 
of  Wichwood,  in  com.  Oxon.  and  Briirl,  Brchut,  or  Brill,  a  hunting 
scat  of  our  ancient  kings  in  the  forest  of  Burnwood,  in  com.  Bucks. 
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KRUILLETUS,  A  small  coppice  or  wooJt. 
BRUNt  TA.  Piopcily  Burnria,  which  see. 
BRUSCIA,  Seems  to  signify  a  wood.    Mouant.  torn.  I. flag'  ?33- 
BRUSUA  and  BRUSULA,  Brouse  or  brushwood.    Man.  Jinsl.  emu 
1./0/.TT3. 

BUBBLES.  The  South  Sea  project,  and  various  other  schemes, 
similar  in  the  end  intended,  that  of  defrauding  the  subject,  though  dif- 
ferent as  to  tlie  means,  were  called  by  the  name  of  buhblra.  The  stat. 
6  nro.  I.  c.  IS.  makes  all  unwarrantable  undertakings,  by  unlawlul 
subscriptions,   subject  to  the    penalties   of  a  /immuuirc:    Sec  tit. 

BUCKLARIUM,  A  buckler.    C/au».  26  £d.  I.  m.  8.  inttu. 

BUCKSTALL,  A  toil  to  take  deer,  which,  by  the  stat.  19  ffen. 
VII.  c.  11.  is  not  to  be  kept  by  any  person  that  hath  not  a  park  of 
his  own,  under  /ifnallies.  Sec  also  3  Jtc.  1.  r.  13.  There  is  a  privi- 
lege of  being  quit  of  amerciaments  for  iuckstalis.  J'rivileg.  de  Semfi- 
tingham.    See  4  InsC.  306. 

BUCKWHEAT,  Fmch  wheat,  used  in  many  counties  of  this  king- 
Join  ;  in  lissex  it  is  called  brank,  antl  in  fVorcestcrs/iire,  cra/i.  It  ij5 
mentioned  in  the  stat.  15  Car,  II.  c.  5. 

BUCINUS,  A  militaiy  weapon  for  a  footman.    Tenures,/!.  74. 

BUGGERY,  or  Sodumy,  Conies  from  the  Italian  hugarone  or  bug-- 
gcrari  ,  and  it  is  defined  to  be  a  carnal  copulation  against  nature,  and 
tliis  is  either  by  the  confusion  of  species  ;  that  is  to  say,  a  man  or  a 
woman  with  a  brute  beast ;  or  of  sexes,  as  a  man  with  a  man,  or  man 
unnaturally  with  a  woman.  3  Insi.  58.  12  Co.  Kt/i.  36.  This  sin 
against  God,  nature,  and  the  law,  it  is  said,  was  brought  into  Jitigland 
by  the  Lombardn.  lioi.  Pari.  jO  Kd.  III.  iniwb.  58.  In  ancient  times, 
according  to  some  atithors,  it  was  punishable  with  burning,  though 
others  say  with  burying  alive  ;  but  at  this  day  it  is  felony  e.xcludetl 
clergy,  and  punished  as  other  felonies,  by  stat.  25  Hen.  VIII.  co/i.  6, 
enforced  by  5  Ktiz.  c.  17. 

By  the  articles  of  the  mvy,  {.'Irt.  29.  slat.  22  Cro.  II.  r.  33.)  if  any  pcr^, 
son  in  the  fleet  shall  conuiiit  the  unnatural  and  detestable  sin  of  bug* 
gery  or  sodomy  with  man  or  bi  ast,  he  shall  be  punished  with  death  bjT 
the  sentence  of  a  court  nurtial. 

It  is  felony  both  in  the  agent  and  patient  consenting,  except  the 
person  on  whom  it  is  committed  be  a  boy  undei'  the  age  of  discretion, 
(which  is  generally  reckoned  at  fourteen,)  when  it  is  felony  only  in 
the  agent  ;  all  persons  present,  aiding  and  abetting  to  this  crime,  arc 
all  principals,  and  the  statutes  make  it  felony  generally.  There  may 
be  accessaries  before  and  after  the  fact  ;  but  though  none  of  the  prin- 
cipal oflcnders  shall  be  admitted  to  clergy,  the  accessaries  arc  not  ex- 
cluded it.    1  Hale's  Hist.  P.  C.  670. 

In  every  indictment  for  this  offence,  there  must  be  the  words  rem. 
habttit  veneream  et  earnatiier  cognovit,  ijfc.  and  of  consequence  some' 
kind  of  penetration  and  emission  must  be  proved  ;  but  any  the  least 
degree  is  sufRcient.  1  Hamk.  P.  C.  c.  4.  The  general  words  of  these, 
indictments  are,  that  J.  B.  on  such  a  day,  ai,  &c.  with  force  and 
arms,  made  an  assault  upon  C.  D.  and  then  and  there  wickedly,  de- 
vilishly, feloniously,  and  against  the  order  of  nature,  committed  the 
venereal  act  with  the  said  f.  D.  and  carnally  knew  him,  and  then 
and  there  wickedly,  5cc.  did  with  him  that  so<iomitical  and  detestable 
sin  called  buggery,  (not  to  be  named  among  Christians,)  to  tlie  great 
displeasure  of  God,  and  disgrace  of  all  maijikind,  i;c.    This  crime  is 
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excepted  out  of  our  acts  of  general  pardon.  This,  sayS  lilacktiime^  h 
a  crime  which  ouj,hi  to  l)e  strictly  ai^d  impartially  proved,  and  then  as 
strictly  and  iniparliully  punished.  But  it  is  an  olTer.cc  of  so  dark  a 
nature,  so  easily  charjjed,  and  the  neijative  so  diflficuit  to  be  proved, 
that  the  accusation  should  be  clearly  made  out ;  for,  if  f.dse,  it  deserves 
a  punishment  inferior  only  to  that  of  tlie  crime  itself 

BUILDINGS.  If  a  house  new  built  exceeds  the  ancient  founda- 
tion, whereby  that  is  the  cause  of  liinderin};  the  li;<hts  or  air  of  an- 
other house,  action  lies  against  tlie  builder.  Ihh.  1.11.  In  London  a 
man  may  place  ladders  or  ])oles  upon  the  grouiid,  or  against  houses 
adjoining,  for  building  his  own,  but  he  may  not  break  ground  ;  and 
builders  of  houses  ought  to  have  license  fi'om  the  mayor  and  alder- 
men, &c  for  a  board  in  the  streets,  which  arc  not  to  be  encumbered. 
Cit.  Lib.  30.  146.  In  new  building  of  I^jOJidon  it  was  ordained,  that 
the  outsidcs  of  the  buildings  be  of  brick  or  stone,  and  the  houses  for 
the  pi'incipal  streets  to  be  four  stories  high,  haviug,  in  the  front,  bal- 
eonies.  Sec.  by  stat.  19  Car.  II.  c.  3. 

'i'he  law's  for  regulating  of  all  buildings  in  the  cities  of  London^uA 
iVcslndnstcr,  and  other  parishes  and  places  in  the  weekly  bills  of  mor- 
tality, the  parishes  of  St.  Mary-ti  -bout  and  Paddiugrojt^  St.  Pancras, 
and  6V.  Luke  at  CJu  Uca,  for  preventing  mischiefs  by  Hre,  are  reduced 
into  one  act  by  stat.  14  Geo.  111.  c.  7S.  The  regulations  of  this  law 
being  very  minute  and  technical,  we  must  refer  the  reader  to  the  sta- 
tute itself.    See  til.  J'ire. 

BULL,  bu(la.~\  A  brief  or  majidale  of  the  pope  or  bishop  of  Rome, 
from  the  lead,  or  sometimes  gold  seal  affixed  thereto,  which  Silat.  Pa- 
ris,  anno  1237,  thus  describes  :  In  huUiidoinini  /ta/ix  stat  imago  Pauli 
a  dextris  crucia  in  medio  bulU  Jigurata  ct  Petri  a  &inistris.  These  de- 
crees of  the  pope  are  often  mentioned  in  our  statutes,  as  25  Ed.  III. 
2S  Hin.  VIll.  ca/i.  16.  \  ^  -2  P.  M  c.  s.  and  13  Eliz.  cull.  2.  They 
were  heretofoie  used,  and  of  force,  in  this  land  ;  but  by  the  stat.  28 
Hen.  VlIl.  c.  16.  it  was  enacted,  That  all  bulls,  briefs,  and  dispensa- 
tions had  or  obtained  from  the  bishop  of  Romey  should  be  void.  And 
by  stat.  13  liUz.  c.  2,  (see  stat.  23  Eliz.c.  1.)  if  any  person  shall  obtiiin 
from  Komir  any  bull  or  writing,  to  absolve  or  reconcile  such  as  for- 
sake their  due  allegiance,  or  shall  give  or  receive  ab.>oluiion  by  co- 
lour of  such  bull,  or  use  or  publish  such  bull,  inc.  it  is  high  treason. 
See  Pome^  Pa/iitif. 

BULL  AxD  BC).-\R.  By  tlic  custom  of  some  places,  a  parson  may 
be  obliged  to  keep  a  buit  and  u  bow  for  the  use  of  the  parishioners,  in 
consideration  of  his  having  tithes  of  calves,  pigs,  ice.  1  Roll.  Mr,  Hi. 
4  .Mod.  211. 

BULI.IO  SALIS,  As  much  salt  as  is  made  at  one  ■wealing  or  ioiY- 
ing.  A  meastirc  of  salt,  supposed  to  be  twelve  gallons.  Aloti.  .4ng. 
torn.  2. 

BULLION,  Fr.  billriii.^  The  ore  or  metal  whereof  gold  is  mad6  ; 
and  signifies  with  us  gold  or  silver  in  billet,  in  the  mass  before  it  is 
coined,  yinno  9  Edzv.  III.  st.  2.  c.  2.  See  lit.  Coin,  Moneij.  Sec  43 
Geo.  III.  c.  49. 

BULTEL,  The  bran  or  refuse  of  meal  after  dressed  ;  also  the 
bag  wherein  it  is  dressed  is  called  a  bulier,  or  rixther  boulter.  The 
word  is  mentioned  in  the  statute  de  asiisd  /lanis  et  cervitite,  atiiw 
^\  Hen.  III.  Hence  conges  butted  or  boulted  bread,  being  the  coarsest 
bread. 

BUNDLES.  A  sort  of  records  of  the  Chancery,  lying  in  the  office 
of  the  Rolls  i  in  which  arc  contained,  thc^/cs  of  bills  and  answers; 
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ofAai.  etr.  cum  caum  ;  crrtiorarh  ;  atlacliiDCnt»,  &c.  ;  acire /aciaaea  i 
cciuficjtes  of  stattitc-suple  ;  cxlcnts  and  libcralcs  ;  su/urardcaaia  ; 
bails  oil  special  panlons  ;  bills  from  the  Exchequer  of  the  nanu  s  of 
sheriffs;  letters  patent  surrendered,  and  deeels  cancelled  ;  inc|uisitioh3  ; 
privy  seals  for  grams  ;  bills  signed  by  the  king  ;  warrants  of  escheat- 
ors,  customers,  &c. 

BURCHIiTA,  from  the  Fr.  tcrc/i-:]  A  kind  of  gun  used  in 
forests. 

BURCIFER  REGIS,  Purse-bearer,  or  keeper  of  the  king's  privy 
purse.    Pa/.  17  Ncn.  VIU. 

Bl'Rn  ARE,  To  jest  or  trine.    Mai.  Parh,  .IdJil.  /i.  U9. 

BURC;A(;E  tenure.    Scc  tit.  yVmir,*-,  111.  1 1. 

Tkncrk  is  Bt-RCAc.E,  is  described  by  (Hanvil,  {lib.  7.  r.  3.)  and  is 
expressly  said  by  Linlrtm,  §  IW.  to  be  but  tenure  in  socage  ;  and 
it  is  where  the  king  or  other  person  is  lord  of  an  ancient  borough,  in 
which  the  tenements  arc  held  by  a  rent  certain.    Lili.%  162,  163. 

It  is  indeed  only  a  kind  of  town-socagc  ;  as  comnion  socage,  by 
which  otlier  lands  are  hulden,  is  usually  of  a  rural  nature.  A  bo- 
rough is  usually  distinguished  from  other  towns  by  the  right  of  send- 
ing members  to  parliament ;  (see  tit.  P,iir'ju!(h  ;)  and  where  the  right  of 
election  is  by  burgage-tenure,  that  alone  is  a  proof  of  the  antitjuily  of 
the  borough.  Tinure  in  Jlurgage,  or  liurgngr  Tintirr,  tliercfore  is, 
where  houses,  or  lands  which  were  formerly  the  site  of  houses,  in 
an  ancient  borough,  are  held  of  some  lord  in  common  socage  by  a 
certain  established  rent.    3  Comm.  82. 

The  free  socage  in  which  these  tenements  are  held  seems  to  be 
plainly  a  remnant  of  Saxoti  liberty  ;  which  may  also  account  for  the 
great  variety  of  customs  affecting  many  of  these  tenements  so  held 
in  ancient  burgage,  the  principal  and  most  remarkable  of  which  is, 
that  called  Borough- Kngtiah.    Sec  that  title. 

Other  special  customs  there  are,  in  different  burgagc-tcmircs  ;  as 
in  some,  that  the  wi*.e  shall  be  endowed  of  alt  her  husband's  tene- 
ments, and  not  of  the  third  part  only,  as  at  common  law.  Lit!.%  166. 
In  others  that  a  man  might  (previous  to  Stat.  Htn.  V'lII.)  dispose  of 
his  tenements  by  will;  Lilt.  §  167.  though  this  power  of  disposal 
was  allowable  in  the  A'ajon  times,  a  pregnant  proof  that  these  liber- 
ties of  socage  tenure  were  fragments  of  6'axo'i  liberty.  2  Comm. 
84. 

BURG,  A  small  walled  town,  or  place  of  privilege,  &c.    See  So- 

rough. 

BURGBOTE,  from  burg,  taslellum,  and  bote,  comfienaalio.']  Is  a 
tribute  or  conliibulion  towards  the  building  or  repairing  of  castles, 
ov  walls  of  a  borough  or  city  ;  from  w  hich  clivers  had  exemption  by 
the  ancient  charters  of  the  Saxon  kings.  Hanfal.  burg-bote  signi/ica^ 
gui'^taniiam  rc/iaraiionia  murorujit  civiiatia  Vfi  biu'^i.  ■  J'^ltrtu,  lib.  I.  c. 
47.     S/irlni.  V.  Burghbolc. 

BURGESSES,  burgarii  el  burgrtiaea."]  Properly  men  of  trade,  or 
the  inhabitants  of  a  borough  or  walled  town ;  but  this  name  is  usual- 
ly given  to  the  iiiagisii  uics  of  corporate  towns. 

In  Grrina'rjy  and  oilicr  lountrics,  they  confound  burgcaa  and  citizen; 
but  we  distinguish  them,  as  appears  by  the  stat.  5  Kic/i.  II.  c.  4.  w  here 
the  classes  of  the  commonwtallh  arc  llms  eniimeraled  :  cauiii,  baron, 
banneret,  cliivalei  r  lie  coun'^i;  cilizeiti  di:  cite'  ,  />urgeas  de  burgli.  See 
Co.  Lit.  SO.  Those  are  also  called  burgeases,  who  serve  in  parlia- 
inent  for  any  borough  or  corporation.    Sec  tit.  Parliament.  Bnrgesse<i 
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of  our  towns  arc  Called,  in  Domesday,  ihc  homines  of  tlie  kinnj,  or 
of  some  ollicv  grcal  man;  Inil  lliis  only  showb  uliohc  i)r()iccljon  they 
were  nnder,  and  is  not  any  infringcniciil  of  llieir  civil  libvny.  fii/uircy 
*^ng.  Gov.  260.  n.    Burt^fiists  ct  /torninrs  burgorum  ct  viiiarum, 

Mailox.  JUi  chi-q.  I  ('.333.  Tlie  aid  of  burghs,  i6.  1  K.  600,  601.  Sec 
tit.  Boroiticlt. 

Bt'KCiH-BRECHE,  FidejuntionU  viotatio.  A  breach  of  pledge, 
S/i'lm.]  It  is  used  lor  a  fine  imposed  on  the  community  of  a  town,  for 
9k  broach  of  the  peace,  £cc.    Lt-g.  Otuuti,  fa/i.  55. 

IJUHCillKRlSTHK,  or  bnrgherichc,  used  in  Domcsday-boak  for  a 
brc.  ch  of  the  peace  in  a  city.  Blount. 

liUKGHHOTE.    See  Burgboic. 

IIUUCiMOTE,  A  court  of  a  borough.  LL.  Caauli,  MS.  ca/i.  44. 
Jin-ghniT)tc  is  diflerent ;  which  sec. 

HUIKIH  W,-\HE,  i/ttani  burgivrr.'j    A  citizen  or  burffrss. 

BURGL.\1{Y,  Hurgi  latrucinium  ;  by  cur  ancient  law  called  Aomf. 
trikruy  as  it  is  in  Scoilund  to  this  day.  4  Comm.  223.]  A  felony  at 
common  law,  in  (1)  breaking  and  entering  (2)  the  mansion-bouse  of 
another,  or  the  walls  or  gates  of  a  walled  town,  or  a  churchy  (ace 
Sacrilege,)  (3)  in  the  night,  (4)  to  the  intent  to  commit  some  felony 
within  the  same  ;  whether  the  felonious  intent  be  executed  or  not.  1 
Jiaivk.  P.  C.  e.  38.  §  I.  10.    4  Coram.  224. 

It  seems  the  plainest  method  to  consider  the  subject  according  to 
the  four  parts  of  the  above  definition  j  and  (5)  to  add  somelliing  on  the 
punishment  of  this  ofTt  nce. 

1.  There  must  be  both  a  treating  and  an  entry  to  complete  this  of- 
fence.   I  flatiit.  P.  C.  c.  38.  §  3. 

Every  entrance  into  the  house  by  a  trespasser  is  not  a  breaking  in 
this  case,  but  there  must  be  an  actual  breaking.  As  if  the  door  of  a 
mansion-house  stand  open,  and  the  thief  enters,  this  is  no  breaking. 
So  il  is  if  the  window  of  the  house  be  open,  and  a  thief,  with  a  hook 
or  other  engine,  di-awcth  out  some  of  the  goods  of  the  owner,  this  is 
no  burglar)-,  bcci.use  there  is  no  actual  breaking  of  the  house.  But 
if  the  thief  brcaketh  the  glass  of  the  window,  and  with  a  hook  or  other 
engine  drawcth  out  some  of  the  goods  of  the  owner,  this  is  burgla- 
!y,  for  there  was  an  actual  breaking  of  the  house.  3  Inst.  64.  But 
the  following  acts  amount  to  an  actual  breaking,  viz.  opening  the 
casement,  or  breaking  the  glass  window,  picking  open  the  lock  of  a 
door,  or  putting  back  the  lock,  or  the  leaf  of  a  w  indow,  or  unlatching 
the  door  that  is  only  latched.    I  /.'ale's  If  P.  C.  552. 

Having  entered  by  a  door  w  hich  he  found  open,  or  having  lain  in 
the  house  by  ilic  owner's  consent,  unlatching  a  chamber-door,  or 
coming  down  the  chimney.    1  Havk.  P.  C.  c.  3S.  §  4. 

If  thieves  pretend  business  to  get  into  a  honse  by  night,  and  there- 
upon the  owner  of  the  house  opens  his  door,  and  they  enter  and  rob 
the  house,  this  is  burglary.    A'et  42. 

So  if  persons  designing  to  rob  a  house,  take  lodgings  in  it,  and 
then  fall  on  the  landlord  and  rob  hhu  ;  or  where  persons  intending 
to  rob  a  house,  raise  a  hue  and  cry,  and  prevail  with  the  constable 
to  make  a  search  in  the  honse,  and  having  got  in  by  that  means, 
•with  the  owner's  conscnl,  bind  the  constable,  and  rob  the  inhabit- 
ants ;  in  both  these  instances  they  are  guilty  of  burglary,  for  these 
evasions  rather  increase  the  crinte.    1  Harjk.  P.  C.  e.  38.  §  5. 

If  a  person  be  wiihin  the  house,  and  steal  goods,  and  then  open 
the  house  on  the  inside,  ai  d  go  out  with  tlic  goods,  this  is  burgla- 
ry, though  the  tliitf  iU(J  not  bieat.  the  house.   3  Jnsc.  61.  But  this 
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•was  not  admitted  to  be  law  witli  anv  certainty  ;  and,  tlicrcforc,  by 
Mat.  M.'l'm.  .St.  I.  c.  7.  it  is  enacted,  "  that  il' anv  person  sliall  enter 
into  tlic  nuinsion-housc  of  another,  by  (lay  or  by  night,  without  break- 
ing the  same,  with  an  intent  to  coniniii  felony,  or  being  in  such 
house  shall  commit  any  felony,  and  shall,  in  the  night-time,  bnuk 
the  said  house  to  gel  out,  he  shall  be  guilty  of  bm-glary,  and  oust.-d 
of  the  benefit  of  clergy,  in  the  same  manner  as  if  he  had  broken 
and  entered  the  house  in  the  night-time,  with  intent  to  commit  fe- 
lony." 

Any  the  least  rn/n/,  either  with  the  whole,  or  with  but  part  of 
the  body,  or  with  any  instrument  or  weapon,  will  satisfy  tl-.c  word  •  n- 
Kred  in  an  indictment  for  burglary  ;  as  if  one  do  put  bis  fiiot  over  the 
threshold,  or  his  hand,  or  a  hook,  or  pistol,  witliin  a  window,  or  turn 
the  key  of  a  door  which  is  locked  on  the  inside,  or  discharge  a  loa<lcd 
gun  into  a  house,  &c.  1  Havjk.  P.  C.  c.  33.  §  7.  and  the  authorities 
there  cited.  But  where  thieves  had  bored  a  hole  through  ti.e  door, 
with  a  ctnlrr-bit,  and  part  of  the  chips  were  found  in  the  inside  of 
the  house,  yet  as  they  had  neillitr  got  in  themselves,  nor  introduced 
a  hand  or  instrument  for  the  purpose  of  taking  the  properly,  the  entry 
was  ruled  incomplete.    /(/.  ib.  in  note. 

When  several  come  with  a  design  to  commit  burglaiy,  and  one 
does  it  while  the  rest  watch  near  the  house,  here  his  act  is,  by  inter- 
pretation, the  act  of  all  of  them.  AikI,  upon  a  like  ground,  if  a  servant 
confederating  with  a  rogue,  let  him  in  to  rob  a  house,  il  has  been  dc- 
tei-mined  by  all  the  judges,  upon  a  special  verdict,  that  it  is  burglary 
I>oth  in  the  servant  and  the  thief.  Leach's  Ha'jik.  P.  C.  i.  c.  38.  §  9. 
and  71. 

2.  It  is  certainly  a  dangerous,  if  not  an  incurable  fault,  to  omit  the 
word  dv.'illhi,^  house  in  an  indictment  for  a  burglary  in  a  bouse.  But 
it  seems  not  necessnry  or  proper,  in  an  indictnrcnt  for  burglary  in  a 
church,  which,  by  all  the  ancient  authorities,  is  taken  as  a  distinct 
burglary.  Sec  1  Hawk.  P.  C.  c.  38.  §  10.  and  the  authorities  there 
cited. 

If  a  man  hath  two  houses,  and  resides,  sometimes  in  one  of  the 
houses,  and  sometimes  in  the  other,  if  the  house  he  doth  not  inhabit 
is  broken  by  any  person  in  the  niglit,  il  is  burglary.    Pofih.  52. 

A  chamber  in  an  inn  of  c(jurt,  kc.  where  one  usually  lotigcs,  is  a 
mansion-house  ;  for  every  one  huih  a  several  property  there.  But  a 
chamber  where  any  person  doth  lodge  as  an  iimiate,  cannot  be  called 
his  mansion  ;  though,  if  a  burglary  be  conunitted  in  his  lodgings,  the 
indictment  may  lay  the  offence  to  be  in  the  mansion-house  of  him  that 
let  them.  3  InsC.  65.  AW.  83.  If  the  owner  of  the  house  breaks  into 
the  rooms  of  his  lodgers,  and  steals  their  goods,  it  cannot  be  burgl.;ry 
to  break  into  hisown  house,  but  it  is  felony  to  steal  their  goods.  IVood'a 
Insi.  378.    But  see  contru.  1  na'.vk.  P.  C.  r.  38.  §  13,  14,  15. 

If  the  owner  live  under  the  same  roof  with  the  inmates,  there 
must  be  a  separate  outer  door,  or  the  whole  is  the  inansion  of  the 
owner  ;  but  if  the  owner  inhabit  no  pari  of  the  house  ;  or  even  if  he 
occupy  a  shop,  or  a  cellar  in  it,  but  do  not  sleep  therein,  il  is  the  man- 
sion of  each  lodger,  although  there  be  but  one  outer  door.  Leach's 
Ha-.ok.  P.  C.  c.  38.  §  15.  in  n.  There  being  only  one  door,  in  com- 
mon to  all  the  inhabitants,  makes  no  difference,  where  the  owner  does 
not  sleep  in  any  part  of  the  house,  for,  in  that  case,  each  apartment  is 
nsc/laratc  mansion.    Id.  ib.  §  l  i.  n. 

Chambers  in  iinis  of  court,  &c.  have  separate  outward  doors,  which 
are  the  extremity  of  obstruction,  and  »re  enjoyed  as  separate  property, 
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as  estates  of  inheritance  for  life,  or  dtiriiii^  residence.  So  a  house  di- 
vided into  separate  tenemciilb,  with  u  distinct  outward  door  to  each, 
■will  be  separate  houses.  Jil.il).  ^  13.  ii. 

Part  of. I  house  divided  from  the  rest,  having  a  door  of  its  own  to  llie 
street,  is  a  mansion-house  of  him  who  liircs  it.    AV/.  84. 

To  break  and  enter  a  .i/iop,  not  parcel  of  the  mansion-house,  in 
which  tlie  shop-keeper  never  lodges,  but  only  works  or  trades  tliere 
jr.  the  day-time,  is  not  burglary,  but  only  larceny  ;  but  if  he,  or  his 
servant,  usually  or  often  lodge  in  the  shop  at  night,  it  is  then  a  man- 
sion-house in  which  a  burglary  may  be  committed.  1  Hair's  H.  P.  C. 
537,  558.  Hut  see  stal.  13  GVo.  III.  c  38.  respecting  burglary  in  the 
■work-shops  of  the  plate-glass  manufactory,  w  iiicli  is  made  single  felony, 
anil  punishable  with  transportation  for  seven  years.  If  the  shop-keep- 
er sleep  in  any  pait  of  the  building,  however  distinct  that  pn.rt  is  from 
the  shop,  it  may  be  alleged  to  be  his  mansion-house,  provided  the 
owner  docs  not  sleep  under  the  same  roof  also.  Lrach\  Hawk.  P. 
C.  i.  c  38.  §  16.  ill  n. 

A  lodger  in  an  inn  hath  a  special  interest  in  liis  chamber,  so  that  if 
he  opens  his  chanibcr-door,  and  lakes  goods  in  the  house,  and  goes 
av  ay,  it  seems  not  to  be  burglary.  And  where  .7.  enters  into  the  house 
of  Ji.  in  the  night,  by  the  doors  open,  and  breaks  open  a  chest,  and 
steals  goods,  without  breaking  an  inner  door,  it  is  no  hurgiai^'  by  the 
common  law.  because  the  chest  is  no  part  of  the  house  ;  though  it  is 
felony,  ousted  of  clcrgj",  by  slat.  3  H'.  is*  M.  c.  9.  and  if  one  break 
open  a  counter  or  cupboard,  fixed  to  a  bouse,  it  is  burglary.  1  Halc't 
H.  P.  C.  55-i. 

All  out-buildings,  as  barns,  stables,  wan  '  '      adjoining  to  a 

house,  are  looked  u]>on  as  part  thereof,  .  iK-!!tly  burglary 

may  be  conimiUed  in  thcni.  J^ml  if  the  \v;li  .  ;i  .i^l,  uc.  be  parcel  of 
the  mansion-house,  and  within  the  same,  though  not  luider  the  same 
roof,  or  i  (  r:v;uous,  a  burglary  may  be  committed  therein.  But  an 
cu  -1  pied  with,  but  separated  from  the  dwelling-house  by 

ail  I  I  -c,  eight  feet  wide,  and  not  within  or  connected  by  any 
fer.ci-,  entluning  both,  is  not  within  the  curtilage  or  honicstall.  I.cacli't 
Hamk.  P.  C.  i.  c.  38.  §  12.  n.    4  Comm.  235. 

No  burglary  can  be  committed  by  breaking  into  any  ground  enclo- 
sed, or  booth,  or  tenl.kc.  but  by  slat.  5  &  6  £Uk:  VI.  c.  9.  clergy  is 
taken  from  this  oficnec.    See  Larcrny,  U,  I. ' 

3.  In  the  day-time  there  is  no  burglary.  As  to  what  is  reckoned 
night,  and  wliat  day.  for  this  purpose,  anciently  ihc  day  was  accounted 
to  begin  only  at  sur.-risiug,  and  to  end  immcdiati  ly  upon  suii-sct ; 
but  the  belter  opinion  seems  to  be,  that  if  there  be  day-light,  or  ere- 
■jimculum,  enough  begun  or  left  to  discern  a  man's  face  withal,  it  is  no 
burglary.  ISut  t'-.is  does  not  extend  to  moon-light ;  the  malignity  of 
the  offence,  not  so  properly  arising  from  its  bciiig  done  in  the  dark,  as 
at  the  dead  of  r.ignt,  when  sleep  has  disi:rmed  liic  owner,  and  render- 
ed his  castle  defenceless.     4  Comm.  224.    1  Hawk.  P.  C.  r.  38.  §  1- 

4.  The  breaking  and  entry  must  be  with  a  felonious  iiUcnt,  other- 
wise it  is  only  a  trespass  ;  and  it  is  the  same  whether  such  intent  be 
actually  carried  into  execution,  or  only  demonstrated  by  some  at- 
tempt, of  which  the  jur>-  is  to  judge.  And  then  fore  such  breaking 
and  entry,  with  intent  to  commit  a  robbery,  a  uiurder,  a  rape,  or  any 
other  felony,  is  burglary.  Nor  does  it  make  any  difVerence,  whether 
the  oflcnce  were  felory  at  common  law,  or  only  created  so  by  statute- 
i  Comm.  227.    1  Haisk.  P.  C.  c.  38.  §  IS,  19. 
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One  of  tlie  terfaura  of  the  house  opened  his  lady's  chamber-door, 
which  »  js  faslemd  with  a  brass  bolt,  wkh  dcbi);i)  to  coniniii  a  rape  ; 
and  il  »as  ruled  to  be  burglaiy,  and  the  del'tiidant  was  convicted  and 
transported.    i>lra.  481.    Kt  l.  67. 

A  servant  embezzled  money  entrusted  to  his  care  ;  left  ten  guineas 
in  liis  trunk  ;  <iuitted  his  master's  service  ;  returned  ;  broke  and 
entered  the  house  in  the  night,  and  look  away  the  ten  unineas,  and  ad- 
judged no  burglary.    Leach's  JiutvA:  P.  C.  i.  r.  3».  §  1«.  n.    Urtl  vide 

1  iVlOTO.  53. 

5.  Ex  cry  man's  house  is  considered  as  his  castle,  as  well  for  de- 
fence against  injury  and  violence,  as  for  repose.  5  Co.  92.  To  vio- 
late this  security  is  considered  of  so  atrocious  a  nature,  that  the 
alarmed  inhabitant,  whether  he  be  an  owner  or  a  mere  inmate,  (C-o. 
Car.  544.)  is  by  Stat.  24  Hen.  Vlll.  c.  5.  expressly  perniitiitd  to  repel 
the  violence  by  the  death  of  the  assailants,  w  itiiout  inturrini^  the  penal- 
ties even  of  excusable  homicide.  For  a  course  of  lime,  however, 
the  life  of  a  burglar  was  saveil  by  the  plea  of  clergy  ;  but  as  the  in- 
crease of  national  opulence  furnished  further  temptations,  additional 
terrors  became  necessary  ;  thereibrc,  by  stat.  18  Ji/iz.  c.  7.  clergy  is 
taken  away  from  the  offt  nce ;  and  by  stat.  3  Sc  4  (Jf  M.  c.  9.  from 
accessaries  before  the  fact. 

Still  further  to  encourage  the  prosecution  of  offenders,  it  is  enact- 
ed by  stat.  10  &  11  \V.  III.  r.  23.  that  whoever  shall  convict  a 
burglar,  shall  be  exempted  from  parish  and  ward  offices  where  the 
offcnoc  was  committed.  To  this,  stats.  5  Ajm.  c.  31.  and  6  (.ira.  I.  c. 
23.  have  superadded  a  reward  of  4U/.  And  if  an  accomplice,  being 
out  of  prison,  shall  convict  two  or  more  offenders,  he  is  entitled  also 
to  c.  pardon  of  the  felonies  as  enumerated  in  the  act.  Sec  tit.  Accct- 
Mry-t  Rrivards. 

See  likewise  stats.  25  Geo.  II.  r.  36.  27  Ceo.  11.  r.  3.  and  18  Geo.  III. 
c.  19.  which  provide.  That  the  charges  of  prosecuting  and  convicting 
a  burglar  shall  be  paitl  by  titc  treasurer  of  the  county  where  the 
burglary  was  committed,  to  the  prosecutor  and  poor  witnesses. 

To  remove  ohe  inducement  to  tlie  frequent  commission  of  burgla- 
ries, stat.  10  Geo.  III.  c.  48.  provides,  that  buyers  or  receivers  of 
stolen  jewels,  gold,  or  silver  plate,  where  the  stealing  shall  have  been 
accomp-micd  by  burglary,  (or  robbery,)  may  be  tried  and  transported 
for  fourteen  years,  before  the  conviction  of  the  principal. 

And  to  check  this  offence  in  its  progress,  stat.  23  Geo.  HI.  c.  88. 
enacts,  That  any  person  ap|>rchc!ide(l,  having  upon  him  any  pick-lock 
Key,  £;c.  or  other  implement,  with  intent  to  conmiit  a  bin'glary,  shall 
be  deemed  a  rogue  and  a  vagabond,  within  stat.  17  Geo.  II.  c.  i. 

For  further  matter,  sec  tit.  Clergy,  Felony,  Larceny. 

BURI,  Husbandmen.    Man.  Angl.  torn.  5. /i.  18.3. 

UL'KIALS.  Persons  dying  arc  to  be  buried  in  woollen,  on  pain 
of  forfeiting  5/.  And  affidavit  is  to  be  made  of  such  burying  before  a 
justice,  &c.  under  the  like  penalty.  Stat.  30  Cur.  II.  c.  3.  34  Geo. 
111.  c.  11.  repeals  the  duly  imposed  by  23  Geo.  c.  67.  25  Geo. 
111.  f.  75.  on  the  registry  of  burials,  U.c.  Bist  act  not  to  affect  the 
validity  of  any  register. 

BURNETA,  Cloili  made  of  dyed  wool.  A  ttimet  colour  must  be 
dyed ;  but  brunus  colour  may  be  made  ivith  wool  without  dying, 
which  arc  called  medleys  or  russets.  Lyndeivood.  Thus  much  is 
mentioned  because  ibis  word  is  sometimes  wrote  bruncia, 

BURNING  IS  THB  HAND.    Vide  Brandins. 
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BURNING,  Of  houses,  out-houses,  malicious  burnings,  8cc.  See 
til.  .Irson.  To  tilt-  malicious  burnings  mentioned  under  tit.  Jmoit, 
may  be  added,  that  by  stat.  6  Ciro.  I.  c  23.  assaulting  with  intention 
to  burn  the  gitrmcnls  of  another  in  the  public  street,  (by  aqua-foriis, 
&c.)  is  punishable  with  transportation.    By  stat.  22  8c  23  Car.  II.  r. 

II.  and  I  .inn.  .\/.  2.  c.  9.  to  bum  any  x/ii/i  to  the  prejudice  of  the 
owners  or  freighters  ;  and  by  stut.  4  Geo.  I.  c.  13.  to  the  prejudice 
of  the  underwriters,  is  made  felony  without  clcrp;y.    Ky  stat.  12  Gro. 

III.  r.  24.  to  burn  the  king's  ships  of  war  afloat  or  building,  dock- 
yards, or  any  of  the  arsenals  or  stores,  &c.  therein,  is  also  made  fe- 
lony without  clergy.  By  stat.  27  Gro.  II.  c.  \S.  '/ireatminj^,  hy  anony- 
mous or  fictitious  letters,  to  bum  houses,  barns,  Uc.  is  felony  without 
clergy.  As  to  penally  on  servants  setting  fire  to  houses  by  negli- 
gence, sec  tit.  J'ire.  Sec  further  titles,  J^'clotts,  jVavy,  Shi/ia,  Intu- 
riincr. 

BURNING  TO  DE.\TH.    Sec  tit.  Felony,  Treason. 

BURROCMIUM,  A  burrock,  or  small  wear  over  a  river,  where 
mIiccIs  arc  laid  for  the  taking  of  fish.  Cowel. 

BURROWS  OR  BURGH,  By  our  ancient  style,  signifies  caution. 
Scotch  Did. 

BURSA,  A  purse.    F.x  Chart,  vet. 

BURSARIA,  The  biirseru,  or  exchequer  of  collegiate  :md  conven- 
tual bodies ;  or  the  place  of  receiving  and  paying,  and  accounting  by 
the  hiirmrir  or  bursars.  Faroe.  Jiniii].  /i.  288.  But  the  word  bursa- 
rii  did  not  Only  signify  the  bursars  of  a  con\xnt  or  college  ;  but  for- 
merly sli])eniiiary  scholars  were  called  by  the  name  of  bursarii,  as 
tbty  livid  on  the  Intme  or  fund,  or  public  stock  of  the  university. 
At  I'ln-is,  :!iid  among  the  Cisuniun  monks,  they  were  particularly 
termed  by  this  name.    Johau.  Major.  Gt-st.  Scot.  lib.  I.  c.  5. 

BUllSE,  bursa,  cambium,  basilica.']  An  exchange  or  place  of  meeting 
of  nuM'chants. 

liUHSllOLDERS.    See  tit.  ITcadboroush. 

BUSO.XES  COMIT.VrUS.  llraa.  lib.  3.  tract.  2.  cafi.  1.  Bhunt 
says,  bitsoncs  is  used  for  barons. 

BUSSA,  .\  ship.  Blount's  Did.  The  vessels  used  in  the  herring 
fisheries  arc  called  Bmscs  and  Smacks. 

BUSSELLUS,  A  Inisliel;  from  baza,  bulla,  battis,  a  standing  mea- 
sure ;  and  hence  huttictlla,  biitticclliis,  bussellus,  a  less  measure.  Some 
derive  it  from  tin'  <ild  Er.  bouts,  leather  continents  of  wine  ;  whence 
come  our  Icalhci'  builget  and  bottles.    Kt'nnct's  Gloss. 

BUST.V  and  BUSTUS,  busca,  and  buscus,  Iffc.  Sec  Brucia  and 
Brusula. 

BUST.\RD,  A  large  bird  of  game,  usually  found  on  downs  and 
plains,  mentioned  in  the  stat.  25  Ilni.  WW.  c.  1 1.    See  tit.  Game. 

BUTCHERS.  These  were  anciently  compelled  by  statute  to  sell 
their  meat  at  reasonable  prices,  or  forfeit  double  the  value,  to  be  le- 
vied by  warrant  of  two  justices  of  peace,  &c.  And  were  not  to  buy 
any  fat  cattle  to  sell  again,  on  pain  of  forfeiting  the  value  ;  but  this 
not  to  extend  to  selling  calves,  lambs,  or  sheep,  dead,  fiom  one  but- 
cher to  another.  Stat.  23  Etiv.:  111.  c.  6.  By  slat.  2  &  3  Kdxf.  VI.  c. 
15.  (revived,  continued  and  confirmed  by  stat.  22  S:  23  Car.  II.  c.  19. 
which  is  now  expired,)  butchers  (and  others)  conspiring  to  sell  their 
victuals  at  certain  rates,  arc  liable  to  10/.  penally,  or  twenty  days 
imprisonment  for  the  first  offence — 20/.  or  pillory  for  the  second — 
and  40/.  or  pilloiT,  and  loss  of  ear  for  the  third.  The  offence  to  be 
tried  by  the  sessions  or  leet.  Sec  tiu  Consjiirac-i.  By  stat.  4  Hen. 
1 
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^'11.  f .  5.  no  butcher  shall  slay  any  beast  within  any  ivalled  town,  ex- 
cept Car/ink  and  Deriaick.  By  llic  ordinanct  for  bakirs,  iriccrl.  trm/i. 
butchers  are  not  to  sell  swine's  flcsli  nieuzled,  or  flesh  dead  of  the 
murrain.  By  stat.  3  Cur.  I.  c.  I.  butchers  arc  not  to  kill  or  sell  meat 
on  Siuiday.  By  stals.  1  Jac.  1.  c.  2'J.  and  9  ^im.  c.  11.  regulations 
are  made  as  to  the  watering  and  gashing  hides  ;  and  the  selling  pu- 
trefied and  rotten  hides  by  butchers  j  and  by  the  said  stat.  1  Jac.  no 
butcher  shall  be  a  tanner  or  currier. 

See  further  til.  Caillc,  forestalling,  I'ictuals. 

BUTLEH.    See  Doliler. 

BUTLER.\GE.    See  Prhaije. 

BUTHSCARLE,  iu'.secart,  buscarles,  {bmcarli  el  dul/uccarii,)  Marlv 
ners  or  seamen.    Stldcyi^s  JMare  Clauftumy  fol.  184. 

BUTT,  buiiicam.^  A  measure  of  wine,  S:c.  well  known  among 
mcrcluuits,  and  containing  126  gallons  of  Malmsey  wine,  by  stat.  I 
Rich.  111.  r.  13. 

BUTTER  AND  CHEESE.  By  stat.  9  lien.  VI.  c.  8.  a  weigh  of 
cheese  shall  contain  thirty-two  cloucs,  each  clone  7lb.=-2cwt.  Every 
kilderkin  of  butter  shall  contain  112  pounds,  the  firkin  56,  and  pot  \i 
pounds  of  good  butter,  (every  pound  1 6or.)  besides  the  casks  and  pots; 
and  old  bad  butter  shall  not  be  mixed  with  good,  nor  shall  butter  bo 
repacked  for  sale,  which  incurs  forfeiture  of  double  value.  Sec.  And 
sellers  and  packers  of  butter  shall  pack  it  in  good  casks,  and  set  their 
names  thereon,  with  tlic  weight  of  the  cask  and  butter,  on  pain  of  105* 
per  e'.vt.  Star.  13  St  1+  Car.  II.  mfi.  16.  Buyers  of  butter  arc  to  put 
marks  on  casks  ;  and  persons  opening  them  afterwards,  or  putting  in 
other  butter,  &r..  shall  forfeit  20s.  4  &  5  II'.  isr  M.  c.  7.  The  s.iid  stat  4 
&  5  IV.  M.  c.  7.  also  contains  regulations  to  compel  warehouse  keep- 
ers, weighers,  searchers,  and  shippers,  to  receive  all  butter  and  chees© 
for  the  London  market,  without  undue  preference.  The  stuts.  8  Geo. 
I.  c.  27.  and  17  Geo.  II.  r.  8.  regulate  the  sale  of  butler  ;  the  former 
in  the  city  of  York,  the  latter  at  Mallon  ;  explained  by  §  18.  of 

stat.  36  Geo.  III.  c.  86.  38  Gro.  111.  c.  73.  ^  1.  such  regulations  not 
to  extend  to  vessels  not  continuing  more  titan  14/4.  nor  to  Scotland.. 
See  tit.  Il'<ii(lir^  -.tv.d  Measures. 

BU  TTONS.  Foreign  buttons  arc  not  to  be  imported  on  penalty  of 
100/.  on  the  iniporit  r,  and  30/.  on  the  seller,  by  stats.  13  &  14  Car.  II. 
c.  13.  and  4  W.  i?  c.  10.  And  by  the  same  statutes,  a  justice  may 
issue  his  warrant  to  soarcli  for  and  seize  the  same. 

By  stat.  10  11'.  III.  r.  2.  no  person  shall  nuike,  sell,  or  set  on,  any  but- 
tons made  of  wood  only,  and  lunu'd  in  imitation  of  other  buttons,  tin- 
der penalty  of  a  dozen.  A  shaitk  of  wire  being  added  to  the  but- 
ton makes  no  difTerence.    Ld.  Jiaytn.  712. 

By  the  said  slat.  /('.  III.  no  person  shall  make,  sell,  or  set  on,  but- 
tons made  of  cloth,  or  other  stuffs  of  which  clothes  are  usually  made, 
on  penalty  of  40.?. 

By  stat.  S  ylnn.  e.  (>.  no  laulor,  or  ol/ier  /lerson,  shall  make,  sell,  set 
on,  use  or  bind,  on  any  clothes,  any  buttons  or  button-holes  of  cloth, 
Sec.  on  pain  of  51.  a  dozen.  By  this  act  no  power  is  given  to  mako 
distress. 

Stat.  4  Get).  I.  c.  7.  is  said  in  Hum's  Justice  (lit.  Buttons)  to  be  a 
loose,  injudicious,  ungiammatical  act,  and  which,  by  its  fi-orA,  may 
seem  to  have  been  drawn  up  by  taylors,  or  button  makers.  This  act 
imposes  (indistinctly  enough)  40s.  a  dozen,  on  all  such  buttons  and 
bmtou-holcs,  with  aji  esgcptivn  of  velvet;  it  seems  levelled  against 
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the  taylors  only,  but  clothes  with  siicli  buttons  and  button  holes  tn- 
posed  to  sale,  arc  to  be  lorfcited  and  seized. 

By  slat.  7  (iro.  1.  m.  I.e.  12.  no  person  shall  use  or  wear,  on  any 
cIoUics,  (velvet  excepted.)  any  such  buttons  or  button-holes,  on  pain  of 
40«.  a  dozen,  half  to  the  witness  on  wliose  oath  Ihey  arc  convicted  ; 
an  application  of  the  penalty  deservedly  reprobated  as  nearly  singular, 
and  on  a  principle  not  reconcilcable  to  the  usual  rules  of  evidence. 
This  statute  is  also  incorrect,  particularly  in  makinj;  no  disposal  of  a 
moiety  of  the  penalty,  in  case  of  conviction  or  confession  by  the 
party. 

These  acts  arc  seldom  enforced,  and  do  not  seem  very  consistent 
with  general  policy.  See  tit.  Tay/om.  See  .36  Geo.  111.  c.  60.  regu- 
lates the  making  and  vending  of  metal  buttons. 

BUTTS,  The  i)lacc  where  archers  meet  with  their  bows  and  ar- 
rows to  shoot  at  a  mark,  which  we  call  shooting  at  the  dutie.  Also 
hulls  are  the  ends  or  short  pieces  of  land  in  arable  ridges  and  fur- 
rows ;   btitiittti  frrrg,  a  butt  of  land.    See  tit.  ^dbuttats. 

BUTLEIi.'XGE  of  WINES.    Sec  tit.  Customs. 

BUZONIS,  The  shaft  of  an  arrow,  before  it  is  fledged  or  feather* 
ed.    Stat.  Ed.  1. 

BY.  Words  ending  in  Ay  or  bee,  signify  a  dwelling-place  or  habit- 
ation, from  the  Sax.  b\i,  habilafio. 

BY-LAW.S,  bilagiyirs,  from  Sax.  by,  Jiat(u.i,  civitas,  and  tagen,  lex. 
i.  e.  the  laws  of  cities,  S/iehn.v.  Bi  Uaginrs.  Or  perhaps  laws  made  obifrr, 
or  by  the  by.]  Certain  orders  arjd  constitutions  of  corporations,  for 
the  governing  of  their  members  ;  of  courts-leet  and  court-baron  ; 
commoners  or  inhabitants  in  vills,  I^c.  made  by  common  assent,  for 
the  good  of  those  that  made  them,  in  particular  cases,  whercunto  the 
public  law  doth  not  extend  ;  so  that  they  lay  renlriciions  on  the  par- 
ties, not  iniposcd  by  the  common  or  statute  law.  Guilds  and  frater- 
nities of  trades,  by  letters  patent  or  incorpoi-ation,  may  likewise  make 
by-laws,  for  the  better  regulation  of  trade  among  themselves,  or  with 
others.    Knc/i.  15.  72.    6  Rc/i.  63. 

In  Scotland  those  laws  arc  called  laws  of  birlaw,  or  burla-.i\  which 
are  made  by  neighbours  elected  by  common  consent  in  the  birlaw- 
court.1,  wherein  knowledge  is  taken  of  complaints  betwixt  neighbour 
and  neighbour  ;  which  men  so  chosen  are  judges  and  arbitratoi'S,  and 
styled  birlatv-mrn.  .\nd  birlawtt,  according  to  Skene,  are  leges  rustico- 
Turn,  laws  made  by  husbandmen,  or  townships,  concerning  neighbour- 
hood amongst  them.    Skene,/!.  33. 

The  power  of  making  by-lwius,  being  included  in  the  very  act  of  in- 
corporating a  corporation,  and  most  by-Liws  being  made  by  corpora- 
lions,  it  seems  more  regular  to  consider  the  nature  and  effect  of  them 
under  that  head.    See  lit.  Cor/ioralions. 

In  this  place,  therefore,  we  shall  chiefly  consider,  1.  who  may  make 
by-laws;  and,  2.  llie  general  rc(niisilcs  of  them. 

I.  The  inhabitants  of  a  town,  m  IiIicui  any  custom,  may  make  ordi- 
nances or  hy-lams,  for  repairing  of  a  church,  or  highway,  or  any  such 
tiling,  which  h  for  llir  general  good  of  the  public;  and  ui  such  ca.ses, 
the  greater  part  shall  bind  all  ;  though  if  it  be  for  their  own  private 
profit,  as  for  the  well  ordering  of  their  common,  or  the  like,  they  can- 
not make  by-lavs  without  a  custom  to  warrant  it ;  and  if  there  be  a 
custom,  the  greatest  part  shall  not  bind  the  rest  in  these  cases,  unless 
it  be  waiTantcd  by  the  custom.  5  Ke/i.  63.  A  custom  to  iiudic  a  by- 
tew,  may  be  alleged  in  an  ancient  city  or  borough.    So  in  an  upland 
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town,  which  is  neither  city  nor  borough.  1  Insl.  110.  b.  Cro.  Car. 
498.     Jlot  312. 

The  ficcJioltlcrs  in  a  court-lcet  may  make  by-laws  rclaUng  to  the 
public  good,  which  shall  bind  every  one  williin  the  lect.  2  /'onv. 
457.  Mo.  579.  584.  And  a  coun-biuon  may  make  by-laws,  by  cus- 
tom, and  add  a  penalty  for  the  non-performance  of  them.  So  by  cus- 
tom the  icnajils  of  a  manor  mav  make  by-laws,  for  the  good  order  ol 
the  tenants.  \  Holt.  Mr.  Z6C>.  t.  ii.  Mo.TS.  //o*.  212.  So  may  the 
homage.  I  Roll.  Mr.  Dyer,  322.  (o).  But  not  without  a  custom.  Suv. 
74.  And  a  custom  that  the  steward  with  the  consent  of  the  homage 
may  make  them,  is  not  good.    3  Lev.  49. 

2.  .\ll  by-laws  are  to  be  reasonable ;  and  ought  to  be  for  the  com- 
mon benefi'i,  and  not  private  advantage  of  any  particular  persons ;  and 
must  be  consonant  to  the  public  laws  and  statutes,  as  subordinate  to 
them.  And  by  stat.  19  Heu.  VII.  r.  7.  by-laws  made  by  corporations 
are  to  be  approved  by  the  Lord  Chancellor,  or  Chief  Justices,  £;c.  on 
pain  of  40/. 

A  by-law  may  be  reasonable,  though  the  penalty  be  to  be  paid  to 
those  who  make  the  by-law.  1  Salk.  397.  And  generally  it  shall 
be  reasonable,  if  it  l)c  for  the  public  good  of  tlie  corporation.  Carth. 
482. 

By-laws  made  in  retttrainl  of  trade  are  not  favoured,  but  the  dis- 
tinction between  such  as  are  made  to  reiitram.,  and  those  made  to  re- 
gulaii-  trade  seems  very  nice.  Sec  tit.  Cor/toralion.  Uitdcr  a  general 
power  to  make  by-lavjn,  a  by-law  cannot  be  made  to  restrain  trade.  1 
Jiurr.  12.  A  ciiKtom  that  no  foreign  tradesman  shall  use  or  exercise 
a  trade  in  a  town,  5cc.  will  warrant  that  which  a  grant  cannot  do  ;  and 
where  custom  has  restrained,  a  by-law  may  be  made,  that  upon  com- 
position foreigners  may  exercise  a  trade.  Carler,  120.  See  4  Burr. 
1951. 

So  by-laws  may  regulate,  but  not  totally  restrain  a  private  right,  as 
in  cases  of  common,  isfc.  See  Com.  Dig.  tit.  By-law,  (B.  2.)  and 
(C.  4.) 

If  a  by-law  impose  a  charge  without  any  apparent  benefit  to  the 
party,  it  will  bu  void.  li.  Raym.  328.  And  a  by-law  being  entire, 
if  it  be  unreasonable  for  any  particular,  shall  be  void  for  the  whole. 
2  ycni.  183. 

A  by-law  cannot  impose  an  oath,  nor  empower  any  person  to  admi- 
nister it.    Hira.  536. 

Where  bylaws  are  good,  notice  of  them  is  not  necessary,  because 
they  are  presumed  for  the  better  government  and  benefit  of  all  per- 
sons living  in  those  particular  limits  where  made  ;  and  therefore  all 
persons  therein  arc  boiintl  to  take  notice  of  them.  1  Littiv.  404.  Cro. 
Car.  498.     5  MmI.  4VZ.     1  Nalk.  142.     Ciirlli.  484. 

It  a  by-law  docs  not  mention  how  the  penalty  shall  be  recovered, 
drill  lies  for  it.  1  Roll.  jlbr.  366.  /.  48.  Sec  5  Co.  64  Hob.  279.  Or 
action  on  the  case  on  annumfisit.  2  Lev.  252.  It  seems  that  a  by-law 
to  levy  the  penalty  by  distress,  sale,  or  im/irisonment,  is  void,  unless 
by  custom.    See  Com.  Dig.  tit.  By-latv,  (D.  I.)  (E.  !,  2.) 

The  court  of  K.  B.  will  not  enter  into  a  question  on  the  validity  of 
a  by-law,  on  the  return  of  a  hub.  cor.  cum  cfitisa,  from  any  corporation 
except  the  city  of  London,  where  it  always  doth  ;  but  the  plaintifi'must 
declare  there,  and  defendant  may  demur  if  he  has  objections  to  the 
hy-la».    2  Burr.  775. 
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CAHALI-A,  from  the  Liit.  caballus.]  Belonging  to  a  liorsc.  Doino. 
ilau. 

CABBAC.KS.    See  Turni/is. 

CAUINIVr  COUNCIL.    Sec  Privv  Council. 

CABLISH,  cat!liciuml\  Si);nilics  brush-woml,  accofding  to  the  wri- 
ters of  tlic  forest  laws  ;  but  S/ir/man  thinks  it  more  properly  wiiidfall- 
vood,  because  it  was  written  of  old  cadihttlunu  from  caderc  ;  or  if  de- 
rived from  the  I'r.  chahilh,  it  also  must  be  wimlfall-wood. 

CABl.l'.S,  For  shipping,  made  of  old  or  damaged  materials,  liable 
to  I'lirfoiture  ;  and  llic  rci;iilatioii3  for  manufacturiiip;  them  settled  by 
Stat.  25  Gin   III  r.  56. 

CACHEPOLUS,  or  CACHERELLUS,  An  inferior  bailiff,  a  catch- 
polc.    Sec  Cousvriud.  domus  de  J'^arrndoti^  AfS,yi/.  ^23.  and  T/iorn. 

CADE,  Of  herrings  is  300,  of  sprats  1,000.  But  it  is  said,  that  an- 
ciently. 600  made  the  cadi-  of  herrings,  and  six  score  to  the  hundred, 
1\*hich  is  called  Alo^num  Cciniim. 

CADl'.T,  The  younger  son  of  a  gentleman,  particularly  applied  to 
a  volunteer  in  the  army,  wailing  for  some  post. 

CAEP  GILDUM.    See  Ceafigitde. 

CAG1.'\,  .\  cage  or  coop  for  bii-ds.    Hot.  C7aus.  38  ffeit.  III. 

CALANCilUM  AND  CALAlS'GIA,  A  challenge,  chiim,  or  dispute. 
ihri.  J'tgl.  turn-  2.  fol.  2.i2. 

CjVLCI-.TUM,  CALCEA,  a  causey,  or  common  hard  way,  main- 
tained and  repaired  with  stones  and  rubbish,  from  the  Lat.  fa/-r,  chalk, 
Fr.  c//«M.r,  whence  their  cliauHsee  and  our  causcwat/y  or  path  raised  with 
earth,  and  paved  with  chalkstohes,  or  gravel.  Calcrarium  o/trraHoneit 
were  the  w  ork  and  labour  done  by  the  adjoining  tenants  ;  and  ctdca- 
gium  was  the  tax  or  contribution  paid  by  the  neighbouring  inhabitants 
towards  the  making  and  repairing  such  common  roads ;  from 
which  some  persons  were  especially  exempted  by  royal  charter. 
Kcniict's  Gloss. 

C.ALEF.AOIUM,  A  right  to  take  fuel  yearly,  niount. 

CALENDAR.  See  stat.  24  Gro.  Il.f.  23  '  for  the  establishment  of 
tbe  new  style,  and  stat.  25  Gro  11.  r.  30.  which  enacts,  that  the  open- 
ing of  common  lands,  and  other  things  depending  on  the  moveable 
feasts  shall  be  according  to  the  new  calendar.  Sec  tit.  Isisscxlih, 
Year. 

CALENDAR  MONTH,  Consists  of  30  or  31  days,  (except  feb. 
28,  and  in  Leap  Year  29,)  according  to  the  culcndur  See  the 
preceding  article,  and  st.it   16  Car.  l\  c.  7.     See  tit.  7V'mr,  Monlh. 

CALENDAR  of  PRISONERS,  A  list  of  all  the  prisoners'  names, 
in  the  custody  of  each  respective  sheriff.  Where  prisoners  are  capi- 
tally convicted  at  the  assises,  the  judge  may  command  execution  to 
be  done,  without  any  writ.  And  the  usage  now  is,  for  the  judge  to 
sign  the  calendar,  which  contains  all  the  prisouei's'  names,  without 
their  several  judgments  in  the  margin,  and  this  calendar  is  left  with 
the  sheriff.  As,  for  a  capital  felony,  it  is  written  opposite  to  the  pri- 
soner's name,  "  hanged  by  the  neck."  Formerly  in  the  days  of  Latin 
and  abbreviation,  "  sus.  Jicr  coll,"  for  "  eue/icndalur  Jtcr  co/lum." 
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Hlmindeford's  P.  C.  182.  See  4  Comm.  403.  and  tit.  Tria/,  Felon, 
Pardon. 

C.'VLENDS,  calcndt.']  Among  Ihc  Komam  was  the  first  day  of  cvc- 
rj'  moiitli,  being  spoken  oi  by  itself,  or  tlie  vei^  day  of  the  new  nuion, 
which  usually  happi  n  together;  and  i{ /iridic,  the  day  before,  be  add- 
ed to  it,  then  it  is  the  last  day  of  the  fiiregoing  moi.lh,  as /inViV  ca- 
lend.  Sr/iiemb.  is  the  last  day  of  ylugu.it.  If  any  number  be  placed 
with  ii,  it  signifies  that  day  in  the  former  month,  which  comes  so 
much  before  the  month  named  ;  as  the  tenth  ca/nuls  o(  Ocfoi' r  is  the 
2()th  day  of  St/ilnn6ir ;  for  if  one  reckons  backwards,  bcgiiming  at 
Octobrr,  the  20lli  day  of  Siiitember  makes  the  loth  d.iy  before  Ocio- 
ber.  In  March,  May,  July,  and  Ocloirr,  the  catrnds  begin  at  the  six- 
teenth day,  but  in  other  months  at  the  fourteenth  ;  which  cal<  ids 
must  ever  bear  the  name  of  the  month  following,  and  be  numbered 
backwards  from  the  first  d.,y  of  the  said  following  months.  Uo/iion't 
Concord,  /i.  69.  In  the  dales  of  deeds,  the  day  of  the  month,  by  nones, 
idm,  or  (ulaulu,  is  suflicient.    2  //;,?/.  675     See  Ides. 

CALIliURNE,  The  famous  sword  of  the  great  King  .Arthur.  Hove- 
dcn  and  Bromftlon  in  Vila  11. 

CALICO.  No  person  shall  «  car  in  apparel  any  printed  or  dyed  ca- 
lico, on  pain  of  forfeiting  .'>.'■  And  dr.ipcis  selling  any  such  calico,  shall 
forfeit  20/.  But  this  docs  h<a  extend  to  calicoes  dyed  all  blue,  stat. 
7  Geo.  I.  c.  7  Persons  nray  wear  slufT,  made  of  linen  yarn  and  cotton 
wool,  manufactured  and  printed  with  any  colours  in  Gnai  Jintain  ; 
so  as  tlie  warp  be  all  Jinen  yarn,  without  incurring  any  penalty,  by 
stat  9  Geo  11.  c  i.  By  slat  I  t  Geo.  III.  <•  72  stuffs  wholly  made  of 
raw  cotton  wool  within  this  kingdom,  are  not  to  be  considered  as  ca- 
licoes, and  every  person  may  use  the  same.  These  are  disiinguished 
by  three  blue  stripes  in  the  selvage.  See  tit.  /.ihch,  and  Bnrn^s  Justice, 
tit.  Excise  X. 

CALLING  THE  PL.\INTIFF.  It  is  usual  for  a  plaintiff,  when  he 
or  his  counsel  perceives  that  he  has  not  given  evidence  sufficient  to 
mairitain  his  issue,  to  be  voluntarily  nonsuicid,  or  withdraw  himself  ; 
whereupon  the  crier  is  ordered  to  call  /Ac  lUainiiff ;  when  neither 
he  nor  any  for  him  appears,    bee  lit.  jVonsuit,  Trial. 

CALLIS,  The  king's  highway,  mentioned  in  some  of  our  ancient 
authors.     Huntingdon,  lib.  1. 

C.\MIiRICK.  There  were  formerly  several  statutes  against  the 
importation  and  use  of  Catnbric Ics,  or  J'rcnclt  lawns,  (slats.  IS  Geo. 
II.  c.  36.  21  Geo.  II.  c.  26.)  but  now  by  43  Geo.  III.  c.  68.  (consoli- 
dation of  cusioms)  the  duly  payable  on  the  importation  of  cambricks 
and  lawns,  commonly  called  French  lawns,  is  regulated  ;  and  Frenclt 
lawns  (commonly  called  canibiicks  or  French  lawns)  legally  import- 
ed, and  having  paid  duty,  may  be  worn  and  sold  in  Great  Britain. 
§  21. 

By  stats.  4  Geo.  III.  c.  37.  and  7  Geo.  III.  e.  43.  several  regula- 
tions are  made  concerning  the  manufaclinnng  and  stamping  cani- 
iSricks  and  lawns  made  in  England;  and  forging  or  counterfeit- 
ing the  stamp  is  felony  without  clergy.  See  further  tit.  Linen,  A'avi- 
gatiou  ./lets. 

CAMEU.\,  Fiom  the  old  Germ.  Cam.  Cummer,  crooked  ;  whence 
comes  our  English,  kiinbo,  arms  in  kimbo.  But  camera  at  first  signi- 
fied any  winding  or  crooked  plat  of  ground  :  as  unam  canierani  ferrte, 
i.  e.  a  nook  of  land.  Du  F'-rsn.  Afterwards  ihe  word  was  applied 
to  any  vaulted  or  arched  building;  and  it  was  used  in  the  Latin  law 
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proceedings,  for  Uie  judge's  chamber,  Sec.  Camera  Siellala,  the  Star 
Ch^iinber,  &c. 

CAMISIA,  A  gai-mcnl  belonging  to  priests,  called  the  .ilb-Pel. 

CAMOCA,  A  garment  of  silk,  or  soniclhinj;  better.  .1>on.  jingl. 
torn.  3  /'.  81. 

C.\.MP.-^N.\  B.\JULA,  A  small  hand-bell,  much  in  use  in  the 
ccroniDiiies  of  the  Koniaii  church  ;  and  retained  among  us  by  scx- 
loris,  parish  clevks  and  criers.  Oirald.  Camh.  u/iiiil  ll'/iurton,  j]ngl. 
Sarr.  Jiiir.  1.  637 

C.\MP.\KTU.M,  Any  pait  or  i»rtion  of  a  larger  field  or  ground; 
which  would  otherwise  be  in  gross  or  common.  Prinne  Histor.  Col. 
vol-  3.  89. 

C.-\MPI".RTUM,  A  corn-fKld.    Pn.  in  Pari.  30  Edw.  I. 

C.XMP-I'KillT,  The  fighting  of  two  champions  or  combatants  in 
the  field.     3  Insi.  221.    Sec  .icri-Pig/il,  Ballrl,  C/iaiii/iion. 

C.WIPUS  M,\II,  or  M.\RTII,  \i\  assembly  of  the  people  every 
year  in  March  or  Mau,  where  they  confederated  together  to  defend 
the  country  against  all  enemies.  J-cS'"  Jidw.  Canfcssor,  caji.  35.  Sim. 
Ditnrlm.  Jinno  1094. 

C.\NCELLING  Dekds  and  Wills,  Sec  those  titles. 

CANOLES  AND  CHANDLERS.  If  any  wax-chaiidlcrs  mix  with 
their  wares  any  thing  deceitfully,  ice.  the  candles  shall  be  forfeited. 
Stat.  23  KHz.  c.  8.    'rallow-chai.dlcrs  and  wax-chandlers,  arc  by  stat. 

24  (Via.  ill.  »t  2.  r.  41.   to  take  out  annual  licenses.    .\nd  by  siaL 

25  (ira.  111.  c.  74.  makers  of  candles  shall  be  only  such  persons  as 
are  rated  to  the  parish  rates.  The  duties  .ire  regulated  by  stat.  27 
Gro.  111.  r.  13.  lirr  lb.  of  which  was  repealed  by  stat.  32  Geo.  III. 
e.  7.)  These  duties,  and  the  varioiis  it:gul..tions  lo  enforce  them, 
form  one  of  the  numerous  branches  of  the  Excise  L-.tws,  and  depend 
on  a  variety  of  suitutes;  a  pi-ovision  in  one  of  which  is  not  much 
known,  though  genei-.dly  interesting,  viz.  "  during  the  continuance  of 
the  duties  upon  candles,  no  person  shall  use  in  the  inside  of  his  house 
any  lamp,  wl\erein  any  oil  or  fat  (oii>er  than  oil  made  of  fish  within 
Great  Kritaiti)  shall  be  hunied  for  giving  light,  on  pain  of  40s.  Stat.  8 
.imt.  e.  9.  5  18.  The  makers  of  candles  are  not  to  use  melting-houses 
without  making  a  true  eniiT.  on  pain  of  100/.  and  to  give  notice  of 
making  candles  to  the  Excise  officer  for  the  duties,  and  of  the  num- 
ber, kc.  or  shall  forfeit  50A  Slats.  8  .^iin.  r.  6.  II  Geo.  I.  cafl  SO. 
Vide  stat.  23  Gro.  II.  r.  21.  36  Geo.  111.  f.  5.  prohibited  the  exporta- 
tion of  candles  for  a  limited  time. 

C.-VNnLEM.\S-UAY,  The  feast  of  \\\c /wrifeaiion  of  the  Bleued 
Virgin  Marii,  b-:ing  the  sreumt  day  of  Frbruarii,  instituted  in  memory 
and  honour  of  the  purificrtion  of  the  virgin  in  the  temple  of  Jerusalem, 
and  the  presentation  of  our  blessed  Lord.  It  is  called  Candlemas,  or 
a  Max.t  of  Candlm.  because  before  mass  was  said  that  d.iy,  the  Komith 
church  consecrated  and  set  apart,  for  sacred  use.  candles  for  the  whole 
year  ;  and  made  a  procession  with  hallowed  cafidtes  in  remembrance 
of  the  divine  lii-,ht  wherewith  our  Saviour  Uluminated  the  whole  church 
at  his  presi  nialion  hi  the  temple. 

This  festival  is  no  day  in  court,  for  the  judges  sit  not ;  and  it  is  the 
grand  day  in  that  term  of  all  the  inns  of  court,  whereon  the  judges 
anciently  observed  many  ceremonies,  and  the  societies  seemed  to 
vie  with  each  other,  in  sumpiuous  entertainments,  accompanied  witU 
music,  and  almost  all  kinds  of  diversions. 
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CANES  OPERTL€,  Dogs  with  whole  feet,  not  luwcil.  ^niiq, 
fuKiumar.  (le  Surlori  Col/iild. 

CANESTELLUS,  A  basket.  In  the  in<|uisiuoii  of  serjeancies,  and 
knighis'  fees,  o«Mo  12  &  IJ  of  Kinsj  John,  for  Exscx  and  Hcriforil.  it 
appears  that  one  John  of  Lision  held  a  manor  by  the  service  ol  making 
llie  kin},''s  baskets.    Ex  Libra  Hub.  Scare,  fil.  1ST. 

CANFARA,  A  trial  by  hot  iron  formerly  used  in  this  kingdom. 
Sec  Ordeal. 

CANIPULUS,  A  short  sword.  Slouni. 

C.\NA,  A  rod,  or  distance  in  the  measure  of  ground.  Ex  Brg'mtr. 
H'all.  Ciffard  .4rchir/tisc.  Ebar.f.  45. 

CANON,  A  law  or  ordinance  of  the  church  ;  from  tlic  Creek  word 
cano7j,  u  rule. 

TiiK  C.\soN  Law  consists  partly  of  certain  rules  taken  out  of  the 
scripture  ;  partly  of  the  writings  of  the  ancient  fathers  of  the  church; 
partly  of  the  ordinances  of  general  and  provincial  councils  ;  and  part- 
ly of  tlie  decrees  of  the  Popes  in  former  ages.  And  it  i.s  contained 
in  two  principal  parts,  tlie  decrees  and  the  decretals.  The  decrees 
are  ecclesiastical  constitutions  made  by  the  Popes  and  Cardinals,  and 
ivcre  first  gathered  by  li'O  bishop  of  Curnat,  who  lived  about  the  year 
11 1 -t,  but  afterwards  perfected  by  Grarian.,  a  Brticdiccinr  monk,  in  the 
year  l|.m,  and  allowed  by  Pope  Euginlus,  to  be  read  in  schools,  and 
alleged  for  law.  They  arc  the  most  ancient,  as  having  their  begin- 
ning from  the  time  of  Constantiae  the  Great,  the  first  Christian  Em- 
peror of  Jiomr. 

The  decrcfals  arc  canonical  epistles  written  by  the  Pope,  or  by  the 
Pope  and  Cardinals,  at  the  suit  of  one  or  more  persons  for  the  order- 
ing and  determining  of  some  matter  of  controversy,  and  have  the  au- 
thority of  a  law  ;  and  of  these  there  are  three  vohinies,  the  first 
whereol  was  compiled  by  Jiayimindns  Ilaycintu--fy  chaplain  to  Grrffonj 
the  Ninth,  and  at  his  command  abo\it  tlic  year  r2;>l.  The  second  vo- 
hmie  is  the  work  of  7ion//(jf r  the  Eighth,  collected  in  the  year  129a. 
And  the  third  volinne,  called  the  Clfmrnrinfs,  was  nvudc  by  Pope 
Clemini  the  Kiftii,  and  published  by  him  in  the  council  of  Virunay  about 
the  year  130S.  And  to  these  may  be  added  some  novel  constitutions 
of  John  XXU.  and  some  other  bishops  of  Home. 

As  the  decrees  set  out  the  origin  of  the  canon  law,  and  the  rights, 
dignities  and  decrees  of  ecclesiastical  persons,  with  their  manner  of 
election,  ordination,  Sic.  so  the  Jecrttalu  contain  the  law  to  he  used  in 
the  ecclesiastical  courts  ;  and  the  first  title  in  every  of  them,  is  ilic 
title  of  the  Blessed  Trinity,  and  of  the  catholic  faitli,  which  is  follow- 
ed with  constitutions  and  customs,  judgments  and  determinations  in 
such  mutters  and  causes  as  are  li.ible  to  ecclesiastical  cognis;mce,  the 
lives  and  conversation  of  the  clergy,  of  matrimony  and  divorces,  inqui- 
sition of  criminal  matters,  purgation,  penance,  excommunication,  Sec. 
But  some  of  the  titles  of  the  canon  law  are  now  out  of  use,  and  be- 
long to  the  common  law  ;  and  others  are  introduced,  such  as  trials  of 
wills,  bastardy,  defamation,  &c. 

T riala  of  tiihcs  were  anciently  in  all  cases  had  by  the  ecclesiasti- 
cal law  ;  though  at  this  time  this  law  only  takes  place  in  some  par- 
ticular cases. 

Thus  much  for  the  canon  law  in  general ;  and  as  to  the  canon  law 
of  ihis  kingdom,  by  the  Stat.  25  Hen.  Vlll.  c.  IS.  revived  and  confirm- 
ed by  Stat.  I  Eli:,  c.  1.  it  is  declared,  ilu,t  .ill  canons  not  repugnant  to 
the  king's  prerogative,  nor  to  the  la\vs,  statutes  and  customs  of  the 
realm,  shall  be  used  and  executed. 
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As  for  the  cnnoiis  enacted  l>y  the  clergy  miiler  Jac.  I.  D.  1603, 
and  never  confiinied  in  p;irliumcnt,  it  lias  been  solemnly  bdjn(l|;cd 
upon  the  principles  of  law  and  the  constitution,  that  where  they  arc 
not  merely  declaratory  of  the  ancient  canon  law,  bnt  arc  introductory 
of  new  regulations,  tlity  do  not  bind  the  laity  ;  whatever  regard  the 
clergy  may  think  proper  to  pay  them.    Ulra.  1057. 

Lord  Ilardwkki-  cites  the  opinion  of  Lor<l  Hull,  and  declares  it  is 
not  denied  by  any  one,  that  it  is  very  ph.in  all  the  clergy  arc  bound  by 
the  canons,  confirmed  by  the  king  only  ;  hnt  they  must  be  confirmed 
by  the  parliament  to  bind  the  laily.  2  Jik.  605.  Hence  if  the  Arch- 
bishop of  Caiiirrbury  grants  a  dispensation  to  hold  two  livings  distinct 
from  each  other,  more  thi.n  thirty  miles,  no  a<lvaiuage  can  be  taken 
of  It  by  lapse,  or  otherwise  in  the  temporal  courts  ;  for  the  restriction 
to  thirty  miles  was  introduced  by  a  canon  made  since  the  Slat.  2s  Hm. 
VIII.    See  2  niack.  liiji.  968. 

Tlierc  arc  four  species  of  courts  in  which  the  canon  laws  (and 
the  civil  lu-j>s  also,  see  tit.  C/i'f7  La-jis)  arc  permitted  under  different 
restrictions  to  be  used.  I.  The  courts  of  the  archbishops  and  bi- 
shops, and  their  derivative  officers  ;  usually  called  in  our  law  <  ourts, 
Christian,  or  Thr  i'.cct'i'iosticut  Courts.  2.  The  Military  Courts, 
or  Courts  of  Chivalry.  3.  The  Courts  of  .^dmiratty.  4.  The  ^ourla 
of  thr  tnvo  Vnivrrsitirs.  In  all,  the  reception  of  those  laws  in  gene- 
ral, and  the  different  degree  of  that  reception,  are  grounded  eniircly 
upoi  custom  ;  corroborated  as  to  the  Universilies  by  act  of  parliament^ 
ratilying  those  charters  which  confiim  tlicir  customary  laws.  1  Comm. 
83. 

For  the  peculiar  jurisdiction,  &C.  of  these  courts.  See  this  Diet. 
til.  Cr.urts.  The  following  particulars  relate  to  them  all,  and  to  this 
subject,  ill  general. 

1.  The  courts  of  common  law  have  the  sulierinlcndcncy  over  these 
courts,  to  keep  them  within  tiieir  jurisdictions,  to  determine  wherein 
they  exceed  them,  to  restrain  and  prohibit  such  excess;  and  in  case 
of  contumacy,  to  punish  the  olTicer  who  executes,  and  in  some  Ciiscs 
tlic  judge  who  enforces  the  sentence,  so  declared  to  be  illegal.  Sec 
til.  Jurisdiction.,  Prohibition. 

2.  Tlie  common  law  has  reserved  to  itself  the  exposition  of  all 
such  stanilcs  as  concern  either  the  extent  of  these  courts,  or  Uic  mat- 
ters depending  before  them.  And  therefore  if  these  courts  cither  refuse 
to  allow  those  acts  of  parliament,  or  will  expound  them  in  any  other 
sense  than  what  the  law  puts  on  them,  the  courts  at  Wcstmimtcr 
will  grant  prohibitions  to  restrain  and  control  them.  See  lit. 
tutcs. 

3.  An  a/ifiral  lies  from  all  these  courts  to  the  king  in  the  last  re- 
sort ;  «  hich  proves  that  the  jurisdiction  exercised  in  them,  is  derived 
from  the  crown  of  Kut^iund,  not  from  any  foreign  potentate,  or  in- 
tiihsic  authority  of  their  oivn.    See  slat.  23  Ho.  V'lII.  r.  21. 

From  these  three  strong  marks  and  ensigns  of  superiority,  it  appeal's 
beyond  a  doubt  that  the  canon  (and  civil)  laws,  though  a<lmitled  in  some 
cases  by  custom  in  some  courts,  are  only  subordinate,  ct  leges  subgra- 
viorc  ligc  i  and  that  thus  admitted,  restrained,  altered,  new-modelled 
and  amended,  they  are  by  no  means  a  distinct,  independent  species  of 
laws,  but  inferior  branches  of  the  customary  or  unwritten  laws  of  K"- 
gland,  properly  called  the  King's  ecclesiastical,  militanj,  maritime,  or 
academical  laws.     1  Connn.  84. 

CANON  RELIGIOSOKUM,  A  book  tvheicin  the  Religious  of 
convene  had  a  fair  transcript  of  the  rules  of  their  order,  which  were 
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frequently  read  amon^  them  as  their  locul  statutes  ;  and  this  book  was 
therefore  CiiMed  Kcgula  and  Canou.  Tlic  public  books  of  the  rehgious 
were  the  four  follon  ing.    1.  which  contained  all  their  othces 

of  devotion.  2.  Martyrologium,  a  register  of  their  peculiar  saints 
and  martyrs,  with  the  place  and  time  of  passion.  3.  Cunoii  or  Kr- 
gula,  the  institutions  and  rules  of  lluir  order.  4.  Mcrotugrum  ov  Obi- 
warium,m  which  they  entered  the  deaths  of  their  founders  and  bene- 
factors, to  observe  the  days  of  coinmemoralioii  of  tliem.  Kenmi  s 
GIdBS.  ■  .  ,  , 

CANTEL,  cantfllum.}  Seems  to  signify  the  same  witli  what  we 
now  call  lump,  as  to  buy  by  measure,  or  by  the  lump  ;  but  accord- 
ing to  Blouni,  it  is  that  which  is  added  above  me.is-.ire.  St  .1.  de 
fisior.  cafi.  9.  Also,  a  piece  of  any  thing,  as  a  canici  of  ireatl, 
and  the  like.  . 

CANTRED,  cantredus,  a  Sri!is/i  word  from  cant,  or  cantre,  Brit. 
etntum,  and  Irct,  a  town  or  village.]  In  Walea  a  hundred  villages; 
for  the  IVehh  divide  their  counties  into  cauirrds,  as  ilic  English  do 
into  hundreds.  Tliis  word  is  ii  id  slat.  28  Il^n.WU.c.  3.  See 
Mon.  .lugl.  /lar.  1. ,/(,/.  :■,!'.>.  wlurr  il  is  wriuen  Kmllre/i. 

CAPACITY,  ca/iaciuii.}  An  abiliiy,  or  fiiiiuss  to  receive  ;  and  in 
law  it  is  where  a  man,  or  body  politic,  is  able  to  give  or  take  lands, 
or  other  ihintjs,  or  to  sue  actions.  Our  law  allows  the  king  two  ca- 
pacities ;  a  naluiMl  ..nd  a  poiiiic.  In  the  first,  he  may  purchase  lands 
10  liini  and  his  hcii  s  ;  in  tlu-  lalter,  to  him  and  his  successors.  An 
alien  born  hulh  sufficient  cafiaciitj  to  sue  in  any  personal  action,  and  is 
capable  of  personal  estate  ;  but  he  is  not  cap.ible  of  lands  of  inherit- 
ance. See  tit.  .'Ilirn.  Persons  attainted  ol  treason  or  felony,  idiots, 
lunatics,  infants,  feme  covens  without  their  husbands,  &c.  are  not 
capable  to  make  any  deed  of  gift,  grant  or  conveyance,  unless  it  be 
in  some  special  cases.  Co.  Lilt.  171,  172.  Sec  tit.  jtge,  Infant,  iai 
other  suitable  titles. 

CAPE,  J.at.  A  writ  judicial,  touching  plea  of  lands  or  tenements; 
so  termed,  as  most  writs  are,  of  that  word  in  it  which  carries  the  chief 
intention  or  end  thereof ;  and  this  writ  is  divided  into  cajic  magnum 
and  ca/ie  fiarvum,  both  of  which  concern  things  immoveable.  Termet 
de  la  ky. 

C.APU  Magnum,  or  the  Grand  Ca/ic,  Is  a  writ  that  lies  before  ap- 
pearance to  summon  the  tenant  to  answ  cr  the  default,  and  also  over  to 
the  demandant  ;  and  in  the  Old  A'ut.  ISrev.  it  is  defined  to  be,  where 
a  man  hatli  brought  a/irxci/ie  i/wjU  reddai  of  a  thing  touching  plea  of 
land,  and  the  tenant  makes  default  at  the  day  to  him  given  in  the 
original  writ,  then  this  writ  shall  go  for  the  king  to  Uike  the  land  in- 
to his  hands  ;  and  if  the  tenant  come  not  at  the  Uay  given  him  there- 
by, he  loscth  his  land,  &c.  See  Krg.  Jud.fol.  1.  Bract,  lib.  3.  tract. 
3.  c.  1 

Cape  Parvi'm,  or  fietil  cafie,  Is  where  the  tenant  is  summoned  in 
plea  of  land,  and  comes  on  the  summons,  and  his  appearance  is  re- 
corded ;  if  at  the  day  given  him  he  prays  the  view,  and  having  it 
granted  makes  default  ;  then  tliis  writ  shall  issue  for  the  king,  &c. 
Old  .Val.  r.rn:  162. 

The  diflcrence  between  the  grand  cafie  and  firlit  ca/ic  is,  that  the 
grandca/if  isawarded  upon  the  tenant's  not  appearing  ordemandiiig  liic 
view  in  such  real  actions,  where  the  original  n  rit  docs  not  meiitioi.  the 
particulars  demanded  ;  and  the  /n'tii  cu/n  is  after  appearance  or  view 
granted;  and  whereas  the, «//;/■  summons  the  tenant  to  answer  the 
default,  iuiil  likewise  over  to  tl\e  deujandanl;  /jf!;'(  ca/x  summons  the- 
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tenant  to  answer  tlic  default  only  ;  ami  llici-clbrc  it  is  called //rdV  cajie, 
though  sonic  say  il  lialh  ils  name,  nol  because  it  is  of  small  force,  but 
by  reason  it  consisls  of  few  words.  Keg.  Jud./ol.  2.  I'trta,  lib.  2.  c.  44. 
Tcrmcs  dr  ta  Iry. 

Cape  a»  Valentiam.  This  is  a  species  of  cafir  magnum,  and  is 
where  I  am  impleaded  of  lands,  and  vouch  to  warrant  another,  against 
whom  the  suttinionf:  utt  wnrrantizuudiim  hath  been  awarded,  and  he 
comes  not  at  the  day  f^ivcn  ;  then  if  the  demandant  recover  against 
me,  1  shall  have  this  writ  against  the  vouchee,  and  recover  so  much 
ill  Tciliir  of  the  lands  of  the  vouchee,  if  he  hath  so  much  ;  if  not,  I 
shall  have  execution  of  such  lands  and  tenements,  as  shall  afterwards 
descend  to  him  in  fee  ;  or  if  he  purchases  afterwards,  I  shall  have 
3|:;ainst  him  a  resummons,  &c.  And  this  writ  lies  before  appearance. 
Old  jWii.  lirrv.  Ifil.    ?tKC  \\\.  Fine  and  liicovcrii. 

CAI'KLL.'V,  Before  the  word  chapel  was  restrained  to  an  oratory  or 
depcndini^;  place  of  divine  worship  ;  it  was  used  also  foi-  any  son  of 
chest,  cabinet,  or  other  rei>ository  of  precious  things,  especially  of 
reli^io\is  relic|ncs.    /C'-miei'n  Pcirocli.  jinliij.  /;.  580. 

C.VPELLUS,  A  cap,  honiiet,  or  other  covering  for  the  head.  Tenurtt, 
p.  32.  Caltrllua  fcrrnis^  i  helmet  or  iron  head-piece.  Ifoveden,  fl.  61. 
Cafirllus  niiliiis  is  likewise  .1  helmet  or  mililan'  head  piece.  Comue- 
Cud.  doinns  dr  Farendon,  MS./rjt.  21. 

CAPIAS,  A  writ  or  process  of  two  sorts;  one  whereof  in  the  court 
of  C.  P.  is  called  rajtian  ad  rfs/ioiideudum,  before  judgment,  where  an 
original  is  sued  out,  S:c.  to  take  the  defendant  anil  make  him  answer 
tho  plaintiff;  and  ihc  other  a  writ  of  execution,  after  judgment,  be- 
ing of  divers  kinds,  as  ca/iias  ad  satitifacienduniy  ca/iias  utla^atum,  SJ'c. 

The  Capias  ad  Respondendum  in  C.  B.  is  drawn  from  the  /(r<f- 
ci/ify  which  serves  boih  for  the  origiiiat  and  ca/iias,  and  ihe  return 
of  the  original  is  the  teste  of  the  ca/iias.  If  a  ca/iias  be  special,  in 
case,  co^-enant,  See.  the  cause  of  action  must  be  recited  at  large^ 
and  the  substance  of  the  intended  declaration  set  forth,  as  also  in  the 
original. 

This  cajiias  is  a  writ  commanding  the  sheriff  to  take  the  body  of 
the  defcnclanl,  if  he  may  be  found  in  his  bailiwick  or  county,  and 
him  safely  to  keep,  so  that  he  may  have  hiu)  ih  court,  on  the  ilay  of 
the  i\  uii  II,  to  answer  to  the  plaintiff'  of  a  plea  of  debt,  trespass,  Stc.  as 
ihr  CISC  Ilia)'  be.  ^ 

In  cases  of  injury  accompanied  with  force,  the  law,  to  punish  the 
brcaeli  of  the  peace,  :uid  prevent  its  distnrbance.  pin'.  idcd  a  process 
against  the  defend;uit's  /lersoii,  hi  case  he  neglected  to  appear  on  the 
process  of  ;iltaclunent  against  his  goods,  or  had  no  substance  whereby 
fo  be  attached,  (see  tit.  .^Ilurhiaim-nia  dononiin  and  Procrs-t.)  subject- 
ing his  body  to  imprisonment  by  this  writ  of  <-a/iia.i  ail  re.i/iomlen- 
duvi.  5  Ur/i.  12.  lint  the  immunity  of  the  (IctVndani's  person,  in 
rase  /iiareablc,  though  frandnleni  injuries,  producing  a  great  con- 
tempt of  the  law  in  indigent  wrong-doers,  a  ca/iius  was  also  allowed 
to  arrest  the  person  in  actions  of  ucconnf,  though  no  breach  of  the 
peace  be  suggested  by  stal.  .1/<;rrt.  52  I/ni.  III.  c.  23.  ll'ratm.  2. 
13  Edm.  I.  f.  11.  In  actions  of  dr/tt  iuid  driinstr  by  stat.  25  Edw. 
III.  c.  17.  And  in  all  actions  ou  the  case  by  stat.  19  Urn.  VII. 
r.  9. 

Before  this  last  statute,  a  practice  had  been  introduced  of  com- 
inenring  the  suit,  by  bringing  an  original  writ  of  trespass  i/uarr 
itaiiitum  frrgit,  for  breaking  the  plainti(I''s  close  vi  ri  armin,  which  by 
the  old  common  law,  subjected  the  defendant's  person  to  be  arrest- 
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edby  writ  of  cafiiat ;  and  then  afterwards  by  connivance  of  the  court, 
the  plalntiflT  nuglit  proceed  to  prosecute  for  any  other  less  forcible  in- 
jury. This  praclice  (thi-ouRh  custom  rather  than  necessily,  aiid  for 
saving  some  trouble  and  expense,  in  suing  out  a  special  original 
adapted  to  the  particular  injury)  still  continues  in  almost  all  cases, ex- 
cept in  actions  of  debt  ;  though  now  by  virtue  of  the  above  and  other 
statutes,  a.  ca/iiua  might  be  had  upon  almost  every  species  of  com- 
plaint. See  til.  C'Qmm'jn  Ptras,  Jlc  rtiiim,  Procraa. 

It  is  now  also  usual  in  practice  to  sue  out  the  ca/iiax  in  the  first  in- 
stance, on  a  supposed  reluni  of  ihc  slierifl',  (that  the  defendant  being 
sunmioncd  or  aitjche<l,  made  tiefuult,  or  that  be  had  no  substance 
whereby  to  he  allathed,)  and  alterwaiils  a  fitliiious  original  is  drawn 
up,  if  the  party  is  called  upon  so  to  do,  with  a  proper  icturn 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regulari- 
ty. When  this  caftius  is  delivered  to  the  sheriff,  he,  by  his  under- 
sherifl',  grants  a  warrant  to  his  bailitVs  to  execute  it. 

If  the  sheiin'of  tlie  county  in  which  the  injui'y  is  supposed  to  be 
committed,  and  the  action  is  laid,  cannot  fnid  the  defendant  in  his  ju- 
risdiction, he  returns  non  mvctttun  ;  whereupon  aiiothei"  writ  issues, 
called  a  trutatum  culiiany  directed  to  the  sherilV  of  the  coimly  where 
the  defendant  is  supposed  to  reside,  reciting  the  former  writ,  and  that 
it  is  tcsliged,  Icsiuium  rsi,  that  the  defendant  lurks  or  wanders  in 
bailiwick,  wherefore  Ac  is  commanded  to  take  him,  as  in  the  former 
ca/iiatt.  Here  also  when  the  action  is  brought  in  one  county,  and  the 
defendant  lives  in  another,  it  is  usual  for  saving  trouble,  time  and  ex- 
pense, to  make  out  a  teftfafum  ca/tias  at  the  fii-st ;  supposing  nut  only 
an  original,  but  also  a  former  ca/iiaa  to  have  been  granted.  .'Vnd  this 
fiction  being  beneficial  to  all  parlies,  is  readily  acquiesced  in,  and  is 
now  become  the  settled  practice. 

hut  where  the  defendant  absconds,  and  the  plaintiff  would  proceed  to 
an  outlawry  ag.iinsl  him,  an  original  writ  must  then  be  sued  out  regu- 
larly, and  after  thai  ica/Uas.  .\nd  if  the  sheriff  cannot  find  the  defendant 
upon  the  first  writ  of  ca/iia\^  and  returns  a  «o»  cat  invrniuny  there  is- 
sues out  an  alias  writ,  and  after  that  a  fituries^  to  the  same  effect  as 
the  former  ;  only  after  these  words,  IVe  command  :jou^  this  clause  is 
inserted,  as  ivc  have  formerly  (alias')  or  often  Qilurics)  commanded  you. 
See  further  tit.  Outlawry.  On  the  subject  also  of  process  in  C.  P.  see 
this  Diet.  til.  Common  Pleat.-^  and  3  Comm.  282.  Sec. 

A  Capias  is  also  in  use  in  criminal  cases.  The  proper  process  on 
an  indictment  for  any  petty  misdemeanor,  or  on  a  penal  statute,  is 
a  writ  of  v<  nire  facias.,  which  is  in  the  nature  of  a  summons  to 
cause  the  p.irly  to  appear.  .\nd  if  liy  the  return  to  such  z'cmif,  it 
appears  that  ihe  parly  hath  lands  in  tiie  county  whereby  he  may  be 
distrained,  then  a  distress  injinite  shall  be  issued  from  lime  to  lime  till 
he  appears.  But  if  the  sheriff  returns  that  he  halh  no  lands  in  his 
bailiwick,  then  upon  his  non-appearance,  a  writ  oS  cu/iias  shall  issue, 
which  commands  the  sheriff  to  take  his  body,  and  have  him  at  the 
next  assises ;  and  if  he  cannot  be  taken  upon  the  first  ca/iias,  an  alian 
and  a  /iluries  shall  issue.  Bui  on  indictments  for  treason  or  felony,  a 
cafiias  is  the  first  process  ;  and  for  treason  or  homicide,  only  one  shall 
be  allowed  to  issue,  or  two  in  the  case  of  other  felonies,  by  slat.  25 
Etlm.  III.  c.  U.  though  the  usage  is  to  issue  only  one  in  any  felony,  the 
provisions  of  this  statute  being  in  most  cases  found  impracticable.  2 
Hate's  P.  C.  19i.  .'Vnd  so  in  the  case  of  misdemeanors,  it  is  now  the 
usual  practice  for  any  judge  of  the  court  of  A'.  S.  upon  certificate  of 
an  indictment  found,  to  award  a  writofcoA/'as  immediately,  in  order 
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to  bring  in  the  dclciidant.  liut  in  tliis,  as  in  civil  cu3c»,  if  he  absconds, 
and  it  is  iliouglu  proper  lo  pursue  hin>  to  an  outlawry,  n  greater  ex- 
actness is  necessary,    -i  C\nim.  318.    Sec  tit.  Outlatvrij. 

Capias  ad  S.\  risyAciESDLM,  (sliortly  termed  a  Ca.  Sa.)  A  judicial 
writ  of  execution  whicli  issues  out  on  the  record  of  a  judgment,  where 
there  is  a  recovei^  in  the  courts  at  WcsiminnCvr^  oi  debt,  dainagest 
&c.  .'Vnd  by  tliis  writ  the  sheriff  is  commanded  to  take  the  body  of 
the  defendant  in  execution,  and  hitn  safely  tu  keep,  so  that  he  have 
his  body  in  court  at  the  return  of  the  writ,  to  satisfy  tlic  plaintiff  his 
debt  and  damages.  Vide  1  Lill.  Jbr.  249.  And  if  he  does  not 
then  make  satisfaction  lie  must  remain  in  custody  till  he  docs.  When 
the  body  is  taken  upon  a  ca.  no.  and  the  writ  is  returned  and  Hied, 
it  is  an  absolute  and  perfect  execution  of  the  highest  nature  against 
the  defendant,  and  no  other  execution  can  be  afterwards  had  against 
his  lands  or  goods  ;  except  where  a  person  dies  in  execution,  then  his 
lands  and  goods  arc  liable  to  satisfy  the  judgment,  by  stat.  21  Jac.  I.  c. 
24.    See  Holl.  Mr.  904. 

Properly  speaking,  this  writ  cannot  be  sued  out  against  any  but  such 
as  were  liable  to  be  taken  upon  the  ca/iiaa  mentioned  in  the  preceding 
article.  3  Rrfi.  12.  Mo.  707.  The  intent  of  it  is  to  imprison  the 
body  of  the  debtor,  till  satisfaction  be  made  for  the  debt,  costs  and 
damages;  this  writ,  therefore,  doth  not  lie  against  any  privileged 
persons,  peers,  or  members  of  parliament ;  nor  against  executors  or 
administrators  ;  (except  on  a  devastavit  returned  by  the  sheriff.  1 
Liu.  250.)  nor  against  such  other  persons  as  could  not  be  originally 
held  to  bail. 

This  writ  may  be  sued  out  (as  may  all  other  executory  process)  for 
costs,  against  a  plaintiff  as  well  as  a  defendant,  where  judgment  is  bad 
against  him. 

In  case  two  persons  are  bound  jointly  and  severally,  and  prosecuted 
in  two  courts,  whereupon  the  plainlifi"  had  judgment,  and  execution  by 
ca.  sa.  against  one  of  them  ;  if  he  after  have  an  elegit  against  the 
other,  and  his  lands  and  goods  are  delivered  upon  it,  then  he  that  is 
in  prison  shall  have  audita  i^uercia.  Hob.  2.  57.  Where  one  taken  on 
a  ca.  sa.  escapes  from  the  sherifT,  and  no  return  is  made  of  the  writ,  nor 
any  record  of  the  aw  ard  of  the  ca/iics  ;  the  plaintiff  may  bring  a  scire  fa- 
cias against  him,  and  on  that  what  execution  he  will.  No/i.  904.  .\nd  if 
the  defendant  rescue  himself,  the  plaintiff  shall  have  a  new  ca/iias,  the 
fii'sl  writ  not  being  returned.    Hid.  901. 

If  a  defendant  cannot  be  taken  upon  a  ea.  sa,  in  the  county  where 
the  action  is  laid,  there  may  issue  a  testatum  ca.  sa.  into  anotlicr  coun- 
ty ;  and  so  of  the  other  writs.    Sec  ante,  tit.  Ca/iias. 

For  further  matter,  see  lit.  £xecut!on,  J'ieri  facias. 

Capias  Uii.acatum,  Is  a  writ  that  lies  agaijist  a  person  who  is 
outlawed  in  any  action,  by  which  the  sheriff  is  commanded  to  appre- 
hend the  body  of  the  party  outlawed,  for  not  appearing  upon  the  exi- 
ge?il,  and  keep  him  in  safe  custody  lill  the  day  of  return,  and  then 
present  him  to  the  Court,  there  to  be  dealt  with  for  his  contempt ; 
■who,  in  the  Common  Pleas,  was  in  former  times  lo  be  ccnnniitcd  to 
the  J-'lret,  there  to  remain  till  he  had  sued  out  the  king's  pardon,  and 
appeared  to  the  action.  Antl  by  a  special  ca/iius  ul/affatum,  (against 
the  body,  lands,  and  goods  in  the  same  writ,)  the  sherilV  is  commanded 
to  seize  all  the  defendant's  lands, goods  and  chattels,  for  the  contempt  to 
the  king  ;  and  the  plainlifr(afteran  inquisition  taken  thereupon,  and  re- 
turned into  the  Excliec|uer)  may  have  the  lands  extended,  and  a  grant 
of  the  goods,  Sec.  whereby  to  compel  the  defendant  to  appear  j  which) 
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VI  lien  lie  doth,  if  he  reverse  llic  oullawiT,  ihe  same  shall  be  restored 
to  him.  Old  .Vat.  BrciK  154.  When  a  person  is  taken  upon  a  cu/iius 
iitlagaium,  llie  slierilT  is  lo  take  an  attorney's  engagement  to  appear  for 
liim,  where  special  bail  is  not  required  ;  and  his  bond  with  sureties  to 
appear,  where  it  is  required.  Stat.  4  &  S  W.  Iff  M.  c.  18.  See  Out- 
taivru. 

Capias  pko  Fine.  Anciently,  when  judgment  was  given  in  favour 
of  the  plaintiff,  in  any  action  in  the  king's  courts,  it  was  considered 
that  the  plaintiff  be  arrested  for  his  wilful  delay  of  justice,  or  ca/iiatur 
he  taken  till  he  paid  a  /«f  to  the  king,  considering  it  as  a  public  mis- 
demeanor coupled  with  the  private  injury.  But  now  in  cases  of  irrs- 
ftastfy  rjfctmt  jii,  nfit.uutl.^  ami  fuUv  im/iriaoiiminf^  it  is  provitled  by  slat. 
5  &  fi  ()'.  b"  M.  f.  12.  that  no  writ  of  ca/iias  shall  issue  far  t/ir  fine, 
nor  any  fine  be  paid  :  but  the  plaintiff  shall  pay  5s.  8;/.  to  the  proper 
officer,  and  be  allowed  it  aijaiiist  the  dcfcndaut  among  his  other  costs. 
See  lit.  Judgmcnl.     Sec  also  lit.  J'hu  s  fjy  Offences. 

Capias  in  Withkrnam,  A  writ  lying  (where  a  distress  taken  is 
driven  out  of  the  county,  so  that  the  sheriff  cannot  make  delivci'ance 
in  replevin)  commanding  the  sheriff  to  take  as  many  beasts  of  the  dis- 
trainer. Sec.    Ret^.  Orig.  82,  81?.  .  See  tit.  Uiatresny  IVii/ieruam. 

CAPIATUR.    See  til.  Cu/iias ]iro  fine. 

CAPITA,  dixiribuiion  /"r.]  i.  e.  To  every  man  an  equal  share 
of  /lertoiuit  estate,  when  all  the  claimants  claim  in  their  own  rights, 
as  in  equal  degree  of  kindred,  and  not  jure  re/ire&eiitatioms.  See  tit. 
Mxecutor,  V.  8. 

CAPITA,  sueeession  /ler.']  Where  the  claiiniuits  are  next  in  de- 
gree 10  the  ancestor,  in  their  own  right,  and  not  by  right  of  represent- 
ation.   See  lit.  Descent. 

CAPITAL.E,  A  thing  which  is  stolen,  or  the  value  of  it.  Leg. 
Hen.  I.  ca/i.  59. 

CAPITALI'.  VIVENS,  Live  cattle.    Leg.  MheUian. 

CAPITE,  from  ca/ml.  i.  c.  Rexj  wide  tenere  m  capite,  est  tenere  de 
tege,  omnium  terrarum  c-<\\i\iv.~\  Teni  be  is  Capite,  was  an  ancient 
tenure,  whereby  a  man  held  lands  of  the  king  immediately  as  of  the 
crown,  whether  by  knight's  service,  or  in  socage.  This  tenure  was 
likewise  called,  tenure  holding  of  the  person  of  the  king  ;  and  a  per- 
son might  hold  of  the  king,  and  not  in  culiite  ;  that  is,  not  immeilijtcly 
of  the  crown,  but  by  means  of  some  honour,  castle,  or  manor  belong- 
ing to  it.  According  lo  Kiielien,  one  might  hold  land  of  the  king  by 
knight*n  nervice.,  and  not  in  ca/iite;  because  it  might  be  held  of  some 
honour  in  the  king's  hands  descended  to  him  from  his  ancestors,  and 
not  immediately  ol  the  king,  as  of  his  crown.  JCitc/i.  129.  Dyer,  44. 
J-'.       J}.  5. 

The  very  ancient  tenure  in  capite,  was  of  two  sorts  ;  Ihe  one  firin- 
ci/ial  and  genera/,  and  the  other  s/iecial  or  subaltern.  The  /irinci/ial 
and  general  was  of  the  king,  as  ra/;H(  regni,el  en/iuf  generalissimum  om- 
niumfeodorum,  the  fountain  whence  all  feuds  and  tenures  have  their 
main  original  ;  the  s/u  ciol  was  of  a  particnlar  subject,  as  ca/iur  feudi, 
ieu  tcrrx  i/lius,  so  called  from  his  being  the  first  that  granted  the  land 
in  such  manner  of  teiiure  ;  from  whence  he  was  styled  ea/iiia/is  do- 
minus,  is'c.  But  tenure  in  ca/ille  is  now  abolished  ;  and  by  slat.  12 
Car.  II.  c.  24.  ail  tenures  are  turned  intoyrrr  and  common  socage;  so 
tint  tenures  hereafter  to  he  created  by  the  king  are  to  be  in  com- 
inon  socage  only ;  and  not  by  ca/iiie,  knight's  service,  &c.  Blount.  See 
lit.  Tenures. 

CAPITILITIUM,  Poll-money.  Diet. 
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C  APITITIUM,  A  covering  for  ihc  head.  It  is  inemioncd  in  tlic 
]  Hen.  W.  and  oilier  old  sl;itutcs,  whicli  prescribe  what  dresses  shall 
be  worn  bv  all  (lcj;rccs  of  persons. 

CAPITULI  AGKI,  Tlic  head-lands,  lands  that  lie  at  the  head  or 
upper  entls  of  the  lands  or  furrows.    Keniirt's  Paroch.  .Hntiq.ji,  137. 

CAIMTULA  KURALIA,  Assemblies,  or  chapters  held  by  lural 
dciins  anil  parochial  clergy  within  the  precinct  of  every  distinct  dean- 
ery ;  "  hich  at  first  were  every  three  weeks,  afterwards  once  a  month, 
and  more  sulenuily  once  a  quarter.  CoiveL 

CAPTAIN,  fa/jiVa>u!is.]  One  that  leadeth  or  hath  the  command  of 
a  company  of  soidirrs  ;  and  is  either  general,  as  he  that  hath  the  govern- 
ance of  the  whole  army ;  or  special,  as  lie  that  leads  but  one  band. 
There  is  also  another  sort  of  ca/itatTis.  Qui  urbium  lirtefecti  sunt,  isfe. 
Blount. 

CAPTION,  c(7/;«o.]  That  part  of  a  legal  instrument,  as  a  commis. 
sion,  indictment,  Wr.  which  shows  where,  when,  and  by  what  authority 
it  is  taken,  found,  or  e.recuird.  Thus,  when  a  commission  is  executed, 
the  commissioners  subscribe  their  names  to  a  ccrtiliratc,  declaring 
when  and  where  the  commission  was  executed.  These  kinds  of 
ca/!tio72s  i-elate  chiefly  to  business  of  three  kinds,  i.  c.  to  commissions 
to  take  fines  of  lands,  to  take  answers  in  chancery,  and  deposilior,s  of 
^vitnesses ;  on  the  taking  of  a  fine  it  is  thus  :  Taken  and  acknoivledgcd 

lite  day  of,  ijfe.  at,  ts^c.    The  word  ca/irion  is  also  used  (raliier 

vulgarly)  for  an  arrest.    Sec  lit.  Indictment. 

CAPTIVES.  An  act  was  made  for  relief  of  ea/iiives,  taken  by 
Turkish,  Moorish,  and  olher  pirates,  and  to  prevent  the  taking  of 
others  in  time  to  come.  Stat.  16  k  17  Car.  II.  r.  24.  See  tit.  ATegro, 
Slavery. 

CAPTUUF.,  eaf!tura.~\  The  taking  of  a  prey,  an  arrest, or  seizure; 
and  it  p.irucuKirly  ri  hars  to  /!ri:es  taken  by  privateers,  in  time  of 
war.     Sl'i."  lit.  .!d:nival,  Injiuranrr,  ,\'uvy.  Privateer. 

CAPUT.^GIUM.  Some  think  tliis  word  signifies  head  or  poll- 
money,  or  the  payment  of  it ;  but  it  seems  rather  what  we  otherwise 
call  chevatfiurn. 

CAPUT  ANNI,  New-year's  day,  upon  which  of  old  was  observed 
ii\c  fesfum  s.'uiton/ni. 

CAPUT  R  A  HO  XI.'.".,  Is  the  costlc  or  chief  seat  of  a  nobleman; 
which  dcbCi  iuK  in  ilu  eldest  daughter,  if  there  be  no  son,  and  must 
not  be  divided  anioi.gsl  the  daughters,  like  unto  lands,  Sec.  See  tit. 
Coparceners,  Doruer. 

CAPUT  JEJUNII,  In  our  records  is  used  for  ./^s/^  fVednesday,  be- 
ing the  head,  or  first  day  of  ihc  beginning  of  the  Lent  J'ast.  Paroch. 
Antic].  fi.  132. 

CAPUT  LOCI.  The  head  or  upper  end  of  any  place  ;  ad  cafiut 
vilU,  at  the  end  of  the  town. 

CAPUT  LUPINUM.  Anciently  an  outlawed  felon  ivas  said  to 
have  eoj'.ui  lufiinum,  and  might  be  knocked  on  the  head  like  a  wolf. 

the  wilful  killing  of  such  a  one  would  be  murder.  1  Hale's  P. 
C.  497.    Vide  Braaon.fol.  125.    See  tit.  Ouitaviry. 

CAR  AND  CHAR,  The  names  of  places  beginning  with  ear  and 
r*ar  signify  a  city,  from  the  Brit,  eaer,  Civitas  ;  as  Carlisle,  fsfc. 

CARAVANNA,  A  caravan,  or  joint  company  of  travellers  in  the 
eastern  countries,  for  mutual  conduct  and  defence.  Gaufrid.  Vinesau 
liiehardi  Pegis,  Iter  Hierosol.  lib.  5.  cafi.  52. 

CAUCAN,  Is  sometimes  expounded  for  a  pillory ;  as  is  forcanni/m 
lor  a  prison.  LL.  Canuii  Regis. 
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CARCATUS,  Loading;  a  ship  freighted.    Pat.  10  Tiirh.  U. 

CARDS  AND  DICE.  Duties,  under  the  control  of  the  stamp  com- 
missioners, arc  imposed  in  Grrnr  JSriiain,  on  cards,  2s.  6rf.  per  pack, 
and  dice  I/,  per  pair,  by  \\  Geo.  III.  r.  98.  In  Ireland,  cards  2s.  and 
dice  Ijji.  under  the  Excise.    45  Gro.  III.  r.  19. 

By  Stat.  10  c.  19.  no  playinj^  cards  or  dice  shall  he  imported. 
Selling  second-hand  cards  incurs  a  penalty  of  20/.  slat.  29  Geo.  II.  c. 
13.5  10.  and  of  3/.  per  pack  by  slat.  16  Geo.  HI.  e.  3  t.  Several  oilier 
regulations  are  made  by  statute  to  prevent  frauds  in  manufacturing  the 
above  articles.  If  cards  or  dice  unstamped  are  used  in  any  public 
gaming  house,  a  penalty  of  5/.  attaches  on  the  seller.  10  ^nn.  e.  19. 
§  162.  See  also  Stat.  5  Geo.  111.  r.  46.  §  9 — 17.  and  the  acts  for  impo- 
sing the  duties. 

CARECTA  ASD  CARECTATA.  A  cart  and  cart-load.  Mon. 
•itngl.  torn.  2.  fol.  340. 

CARETARIUS,  on  CARECTARIUS,  A  carter.  Bhuni.  Sec 
Carreta. 

CHRISTIA,  Dearth,  scarcity,  dcarncss.    Pal.  8  Ji<hv.  I. 

CARITAS,  Jid  caritatem, /-orH/am  caritatis.]  A  grare-ciip ;  or  an 
extraordinary  allowance  of  the  best  wine,  or  other  lifpior,  wherein  the 
religious  at  festivals  drank  in  commemoration  of  their  founders  and 
benefactors.  Cariular.  jibal.  Glaeion.  A.  S.  fol.  29.  Sec  Cowel.  It  is 
sometimes  written  Karile. 

CARK,  A  t|uaniity  of  wool,  whereof  thirty  make  a  sarplcr.  Stat. 
27  Hen.  VI.  e.  2. 

CARI.E.    Sec  Karle. 

CARNARIUM,  A  charnel-house,  or  repository  for  the  bones  of 
the  dead. 

CAllNO.  This  word  halh  been  used  for  an  immunity  or  privilege, 
as  appears  in  Crom/i.  Jurhdict.  fol.  191. 

CARPEMEALS,  Cloth  made  in  the  northern  parts  of  England,  of 
a  coarse  kind,  mentioned  in  7yur.  I.  eafi.  16. 

C.\RR,  Is  a  kind  of  can  with  wheels.    Vide  Caruca. 

CARR.\T,  .\  weight  of  four  grains  in  diamonds,  &c.  And  this 
word,  it  is  said,  was  formerly  used  for  any  weight  or  burden. 

CARRETA,  A  carriage,  cart  or  wain  load  ;  as  Carreta  fcrni  is 
used  in  an  old  charter  for  a  load  of  hay.  Kennel's  Gloss. 

CARRELS,  Closets,  or  apartments  for  privacy  and  retiremcnl. 
Three  pews  or  carrels,  where  every  one  of  the  old  monks,  alter  they 
had  dined,  did  resort,  and  there  study.  Davie's  A/on.  of  Diirlmm,  /;. 
31. 

CARRICK,  or  CARRACK,  cornielia.^  A  ship  of  great  burden,  so 
called  of  the  Italian  word  earico  or  carco,  whicli  signifies  a  burden  or 
charge.  It  is  mentioned  in  the  statute  2  Rie/i.  II.  e.  4.  They  were 
not  only  used  in  trade,  but  also  in  war.  Sec  IValsini;!,.  in  Hen  V  fol 
.394.  '    ■•'  ■ 

CARRIER.    A  person  that  carries  goods  for  others  for  his  hire. 

I.  fVI,o  are   to  be  considered  as  Carriers ;  and  S"terallu  how 
chargeable. 

II.  J'or  what  Defaults  answerable ;  and  the  £xce/itions  in  their 
favour. 

III.  Jt'hat  Circumstances  must  concur  to  charge  them. 

I.  All  persons  carr}'ing  goods  for  hire,  as  masters  and  owners  of 
ships,  lightermen,  stage-coachmen,  (but  not  hackney-coachmen  in  Lon- 
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don,)  and  the  like,  come  under  llic  denomination  ofcommon  rarricrsj 
and  are  chargeable  on  the  general  ciislom  ofllie  realm  for  their  faults 
or  miscarriages  Sec  I  Coin,  lir/i.  25.  lUdl.  J\'.  P.  70.  yVnd  as  to 
the  duty  iuid  engagement  of  a  cai  rier,  sec  til.  liuilmeni  5.  and  V. 

In  un  iicllon  on  thr  case  upon  tiic  ciisloni  of  the  realm  against  the 
defendant,  master  of  a  xiagr-coacli,  the  plaintilV  set  forth,  that  he  took 
a  place  in  the  coach  for  snch  a  town,  and  that  in  Ihc  journey  the  de- 
fendant, by  negligence,  lost  the  plaintiff's  trunk ;  upon  noi  guitiy 
pleaded,  the  evidence  was,  that  the  plaintiff  gave  the  trunk  to  the  man 
who  di'ove  the  coach,  who  promised  to  take  care  of  it,  hut  lost  it  ;  and 
thctjuesiion  was,  whether  the  ma.tlrr  w.is  chargeable  ;  and  adjudged 
that  he  was  not,  uidcss  tJie  iiuix/rr  lakes  a  /trtcf  for  the  carriage  of  the 
goodx  as  well  as  for  the  rarriagr  of  the  /icr.'iOUy  and  then  he  is  within  the 
custom  us  a  carrier;  that  a  masirr  is  not  chargeable  for  the  acts  of  his 
trrvani ;  but  when  they  arc  done  in  execution  of  the  authority  given  by 
Ihc  master,  then  the  act  of  the  servant  is  the  act  of  the  master.  1  Salk. 
282.  But  by  the  custom  and  usage  of  stages,  every  passenger  pays 
for  the  carriage  of  goods  above  a  certain  weight ;  and  there  the  coach- 
man shall  be  charged  for  the  loss  of  goods  beyond  such  weight. 
1  Com.  Hr/i.  2S. 

If  a  common  carrier  loses  goods  he  is  entrusted  to  carry,  a 
special  action  on  the  case  lies  against  him,  on  the  custom  of  the 
realm  ;  and  so  of  a  common  carrier  by  boat.  I  JioIL  jJdr.  6.  An 
action  will  lie  against  a  porter,  carrier  or  bargeman,  upon  his  bare 
receipt  of  the  goods,  if  they  are  lost  by  negligence.  I  Sid.  36.  Also 
a  lighlernian  S|>oiling  goods  he  is  to  carry,  by  letting  water  come  to 
them,  action  on  the  case  lies  against  him  on  the  common  custom. 
Palm.  528. 

If  one  be  not  a  common  carrier,  and  takes  hire,  he  may  be  charged 
on  a  special  assuni/i.tii  ;  for  where  hire  is  taken,  a  promise  is  im- 
plied. Cro.  Jac.  262.  So  if  a  man  who  is  not  a  common  carrier, 
and  who  is  not  to  receive  a  premium,  uridcrtakes  to  carry  goods  safe- 
ly, he  is  answerable  for  any  damages  they  may  sustain  through  his 
lieglcct  or  default.  This  was  the  express  point  determined  in  Coggt 
V.  Brrnardy  1  Cow.  Ht/t.  153.  <s^c.    See  tit.  Bailment. 

Where  a  carrier  entrusted  with  goods,  opens  the  pack,  and  takes 
away  and  disposes  of  part  of  the  goods,  this,  showing  an  intent  of 
stealing  them,  will  make  him  guilty  of  felony.  /fa/r\t  P.  C.  61.  And 
it  is  the  same  if  the  carrier  receives  goods  to  carry  them  to  a  certain 
place,  and  carrieth  them  to  some  other  place,  and  not  to  the  place 
agreed.  3  IiisC.  36".  That  is,  if  he  do  it  with  intent  to  defraud  the 
owner  of  them.  If  a  carrier,  after  he  hath  brought  goods  to  the  place 
appointed,  take  them  away  privately,  he  is  guilty  of  felony  ;  for  the 
possession  which  he  received  from  the  owner  being  determined,  his 
second  taking  is  in  all  respects  the  same  as  if  he  were  a  mere  stran- 
ger.   I  Huivt;.  P.  C.  c.  33.  §  5.    See  Larreyiy,  b"'f. 

If  a  common  carrier,  who  is  offered  his  hire,  and  who  has  conve- 
nience, refuse  to  carry  goods,  he  is  liable  to  an  action  in  the  same 
manner  as  an  innkeeper  who  refuses  to  entertain  a  guest,  or  a  smith 
who  refuses  to  shoe  a  horse.  2  Shovj.  Jie/t.  327.  lJut  a  carrier  may 
refuse  to  admit  goods  into  his  waiehouse  at  an  unseasonable  time,  or 
before  he  is  ready  to  take  his  journey.    Ld.  Kai/m.  652. 

A  common  carrier  may  lia\c  action  of  trover  or  trespass  for  goods 
taken  out  of  his  possession  by  a  stranger  ;  he  having  a  special  pro- 
perty in  the  goods,  and  being  liable  to  make  satisfaction  for  them  to 
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the  owner  ;  »nd  where  goods  arc  stolen  from  a  carrier,  he  may  bring 
an  indiclmciit  against  the  fcloii  as  for  his  own  goods,  though  he  has 
only  the  possessor)-,  and  not  tlic  ahsolutc  properly  ;  and  the  owner 
may  likewise  prefer  an  indictment  against  the  lelon.    Krl.  39.^ 

By  Stat.  3  Car.  I.  <■  I.  carriers  are  not  to  travel  on  the  Lords  Day. 

By  the  Stat.  3  IV.  iS  .M.  c.  12.  the  justices  are  annually  to  assess  the 
price  of  land-carriage  of  goods  to  be  brought  into  any  place  within 
their  jurisdiction,  by  any  common  carrier,  who  is  not  to  take  more, 
under  the  penally  of  5/.  And  by  the  stal.  21  Geo.  II.  c.  28.  §  3.  a  car- 
rier is  not  to  take  more,  for  carrying  goods  from  any  place  (a  London, 
than  is  settled  by  the  justices  for  the  canning  goods  from  London  to 
such  a  place,  under  the  same  peiralty. 

By  Stat,  it  Geo.  II.  e.  8.  §  9.  commissioners  for  regulating  the  navi- 
gation of  the  river  T/iumea  arc  to  rate  the  price  of  water  carriage. 

By  stal.  30  Geo.  II.  e.  22.  §  3.  justices  of  the  city  of  London  arc  to 
assess  the  latcs  of  carrying  goods  between  London  and  Weatminnter. 

Carriers  and  waggoners  arc  to  write  or  paint  on  their  waggons  or 
carts  their  names  and  places  of  abode.    See  tit.  Carls,  Highways. 

II.  At  common  law  a  carrier  is  liable  by  the  custom  of  the  realm 
to  make  good  all  losses  of  goods  entrusted  to  him  to  carry,  ctcept  such 
losses  as  arise  (I)  from  the  act  of  God,  or  inevitable  accident  ;  or  (2) 
from  the  act  of  the  king's  enemies;  to  which  may  be  added  (3)  the 
default  of  the  party  sending  them.  1  Inst.  89.  Co^ifs  v.  Bernard, 
-i  Ld.  fiaum.909.    Esf  -       P-  619. 

1.  Where  the  defendant's  hoy  in  coming  thix)ugh  London  bridge, 
was  by  a  sudden  gust  of  tvind  driven  against  the  arch  and  sunk,  the 
owner  of  the  hoy  was  held  not  to  be  liable,  the  damage  having  been 
occasioned  by  the  act  of  Ciod,  which  no  cai"C  of  the  defendant  could 
provide  against  or  foresee.  lint  in  this  case  it  was  held  that  if  the 
hoyman  had  gone  out  voluntarily  in  bad  weather,  so  thai  there  was  a 
probability  of  his  being  lost,  he  would  have  been  liable.  Andes  v. 
.'ite/ihens,  I  Stra.  123. 

Upon  this  ground  of  its  being  the  act  of  God,  if  a  bargeman  in  a 
tempest,  for  the  safety  of  the  lives  of  his  iMssengers,  throws  overboard 
any  trunks  or  packages  of  value,  he  is  not  liable  for  the  loss.  I  RoU. 
Re/i.  79.  and  sec  Buhc.  280.  and  I  I'l  'il.  190.    I  IVih.  281. 

The  defendant  having  lodged  his  waggon  in  an  inn,  an  accidental 
tire  broke  out,  which  consumed  it  ;  he  was  adjudged  liable,  and  it 
was  held  that  negligence  docs  not  ent,;r  into  the  grounds  of  this  ac- 
tion, for  though  i/ie  carrier  uses  all  /tro/ter  care,  yet  in  case  of  a  loss 
he  is  liable.    J-oruHtrd  v.  Pinard,  I  Term  Rep.  27. 

But  where  a  common  carrier,  between  two  places,  (Sfour/tort  and 
Manchester,)  employed  to  carry  goods  fi-om  one  place  to  the  other,  to 
be  for^varded  from  thence  to  a  third  place,  (Sioci/iort,)  carried  them 
to  Slourfiorl,  there  put  them  in  his  warehouse,  in  which  they  were 
destroyed  by  an  accidental  lire,  before  he  had  an  opportunity  of  for- 
warding them  :  in  this  case  the  earlier  was  held  not  to  he  iablc,  the 
keeping  them  In  the  warehouse  In  this  case  being  not  for  the  conve- 
nience of  tlic  carrier,  but  of  the  owner.    4  Term  Rrfi.  K.  U.  581. 

2,  If  a  carrier  is  robbed,  he  shall  be  liable  for  the  loss  ;  not  on  the 
ground  that  he  may  charge  the  hundred  under  the  statute  of  Win- 
chester, but  because  if  it  were  otherwise,  he  might  by  collusion  with 
robbers,  defraud  the  owner  of  the  goods;  and  so  in  oiher  cases, 
where  the  grounds  are  the  same.    1  RoU.  Mr.  338.    1  Snlk.  I  i?,. 
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But  if  a  carrier  be  robbed  of  p^oods,  cither  he  or  tlic  owner  may  bring' 
an  iiction  ajjainst  ibc  bundrcd»  to  make  it  good.    2  itauml,  380. 

Where  in  tlie  case  of  a  master  of  a  ship  it  appeared  there  was  a 
suDicient  crew  for  tlic  ship,  but  that  at  iiig^ht  eleven  persons  boarded 
the  ship  as  pirates  under  the  pretence  of  pressin;;,  and  plundered  her 
of  the  };oods,  it  was  adjud)i;ed  the  master  (the  sliip  being  infra  cQr/ma 
comiialus)  was  liable,  for  sui>crior  force  shall  not  excuse  him.  Moric 
V.  Slur,  I  yail.  I  Oil.  2  Lrv.  69.  I  Mod.  85.  Jiarclaij  v.  Higgint, 
Ji.  2-t  Geo.  111.  cited  1  Trrm  Heji.  33. 

3.  In  an  action  ag;ainst  a  carrier,  for  negli^;enlly  carrying  a  pipe  of 
wine,  w  hich  by  that  means  burst,  and  the  wine  was  spilt,  it  was  good 
evidence  for  the  defendant  that  the  loss  happened  while  he  was  driving 
gently,  and  arose  from  the  wine  being  in  a  ferment  ;  so  that  the  loss 
w;ui  occasionctl  by  its  being  sent  in  thai  state.  Bull.  A'.  P.  "4.  So  it 
a  carrier's  waggon  is  full,  and  yet  a  person  forces  goods  on  him,  and 
they  arc  lost,  the  carrier  is  not  liable.    Lovert  v.  llobbs,  2  Shaw.  127. 

4.  But  the  following  exemptions  by  statute  have  been  found  neces- 
sary for  the  security  of  ownem  of  ships. 

By  Stat.  7  Geo.  II.  r.  15.  no  owners  of  any  ship  shall  be  liable  to 
ans«'er  any  loss  by  reason  of  entbezzlfmrnt  by  the  master  or  mariners, 
of  any  gold,  silver,  or  oilier  goods  shipped  on  board,  or  for  any  act 
tlonc  by  the  master  or  mariners,  without  the  owner's  privity  ;  beyond 
the  value  of  the  ship  and  freight. 

By  Stat.  26  Geo.  III.  c.  86.  no  owners  of  any  ship  shall  be  subject  to 
make  good  any  loss  by  reason  of  any  robbery  embezzlement,  secreting 
or  making  away  with  any  gold,  silver,  jewels,  diamonds,  precious 
stones  or  other  goodti  from  on  board  ;  or  for  ami  act  or  forfeiture  done 
or  occasioned  without  tlie  knowledge  of  such  owner,  beyond  the  value 
nf  the  ship  and  freight,  although  the  master  or  mariners  shall  not  be 
concerned  in,  or  privy  to,  such  robbery.  Sec. 

These  acts  do  not  impeach  any  remedy  for  fraudulent  embezzle- 
ment, and  if  several  proprietors  or  freighters  sustain  such  loss,  and 
the  value  of  the  ship  and  freight  is  not  sulTicient  to  make  full  com- 
pensation, the  loss  shall  be  averaged  amongst  them. 

No  owner  shall  be  subject  to  answer  for  loss  happening  by  fire  on 
board  ship.    Stat.  26  Geo.  HI.  c.  86.  §  2. 

No  master  or  0Tvne*-s  shall  be  subject  to  answer  for  anij  loss  of  gold, 
silver,  diamonds,  &c.  by  reason  of  any  robbery,  &e.  unless  the  shipper 
of  such  goods  insert  the  true  nature,  f/ualtty,  and  value  of  the  gold, 
5<c.  in  his  bills  of  lading.    Stat.  26  Geo.  111.  c.  86. 

Previous  to  this  last  statute  it  was  determined,  that  the  owner  of  a 
ship  was  not  liable  beyond  the  value  of  the  ship  and  freight,  under 
Stat.  7  Geo.  II.  c.  15.  in  the  case  of  a  robbenj,  (of  ilollars,)  in  which 
one  of  the  mariners  was  concerned,  by  giving  intelligence,  and  after- 
wards sharing  the  spoil ;  Sunou  v.  Mitchell,  I  Term  Jie/i.  18.  where  it 
was  said,  the  statute  was  made  to  protect  the  owners  against  all 
trcacherij  in  the  master  or  mariners. 

A  carrier  by  water  contracting  to  carry  goods  for  hire,  im/iliedli/ 
promises  that  the  vessel  shall  be  light  and  lit  for  the  purpose,  and  is 
answerable  for  damage  arising  from  leakage.  And  this,  though  he 
had  given  notice  "  that  he  would  not  be  answerable  for  any  damage 
unless  occasioned  by  want  of  ordinary  care  in  the  master  or  crew  of 
the  vessel,  in  which  case  lie  would  pay  10  /ler  cent,  upon  such  damage, 
so  as  the  w  hole  did  not  exceed  the  value  of  the  vessel  and  freight." 
I'or  a  loss  happening  by  the  /lersonat  default  of  the  carrier  liimsel£, 
(such  as  the  not  providing  a  sufficient  vessel.)  is  not  within  the  scope 
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6f  bucli  notice,  tvliich  was  mcaiit  to  exempt  the  carrier  from  losses 
by  accident  or  chance,  &c.  even  if  it  were  coinpetcnt  to  a  common 
carrier  to  exempt  himself  liy  a  special  cxceplance  from  the  rcsponsi- 
bility  cast  upon  him  by  the  common  law  for  a  reasonable  reward  to 
make  good  all  losses  not  arising;  from  the  act  of  God,  or  the  king's 
enemies.    Lyon  v.  AMh,  5  Kasi,  428. 

Where  no  lien  exists  at  common  law,  it  can  only  arise  by  con- 
tract with  the  particular  party,  citlicr  express  or  implied  ;  it  may 
be  implied  either  from  previous  dealiiij^s  between  the  same  par- 
ties upon  the  footinf;  of  such  a  lien,  or  even  from  a  usage  of  the  trade 
so  general  as  that  the  jury  must  reasonably  presume  that  the  parties 
knew  of  and  adopted  it  in  tlieir  dealing.  But  whereas  in  the  case  of  a 
common  carrier  claiming  a  lien  for  his  general  balance,  such  a  lien  is 
against  the  policy  of  the  conmion  law  and  custom  of  the  realm,  which 
only  gives  iiim  a  lien  for  the  carriage  price  of  the  particular  goods, 
there  ought  to  be  very  strong  evidence  of  a  general  usage  for  such  a 
lien  to  induce  a  jury  to  infer  the  knowledge  and  adoption  of  it  by  the 
particular  parties  in  their  contract,  and  the  jury  having  negatived  such 
a  gei»eral  usage,  though  provt<l  to  have  been  fre(|uently  exercised  by 
the  defendant  and  various  other  common  carriers  throughout  the  north 
for  ten  or  12  years  before,  and  in  one  instance,  so  far  back  as  30  years, 
and  not  opposed  by  other  evidence,  the  court  refused  to  grant  a  new 
trial.    Rushfcjrth  v.  Handficld.,  7  Kasl,  224. 

III.  Ill  order  to  c/iarge  the  carrier,  these  circumstances  arc  to  be 
observed. 

1.  The  goods  must  be  lost  while  in  the  possession  of  the  carrier 
himself,  or  in  his  sole  care.  Tliercforc,  where  the  plaintiffs,  the  liatt 
India  Com/ianti,  sent  their  servants  with  the  goo<ls  in  question  on 
board  the  vessel,  who  took  charge  of  iheni,  and  they  were  lost,  de- 
fendant was  held  not  to  be  liable.    1  6Vra.  690. 

2.  The  carrier  is  liable  only  so  far  as  he  is  fiaidf  for  he  is  chargea- 
ble by  reason  of  his  reward. 

One  brought  a  box  to  a  carrier,  in  which  there  was  a  large  sum  of 
money,  and  the  carrier  demande<l  of  the  owner  what  was  in  it ;  he  an- 
swered it  was  filled  with  silks,  and  such  like  goods  ;  upon  which  the 
carrier  took  it,  and  was  robbed  ;  and  adjudged,  that  the  carrier  was 
liable  to  make  it  good ;  but  a  special  acceptance,  as  /irovided  ihrrc  ia 
no  cliarge  of  money,  would  have  excused  the  carrier.  I  Venl.  238.  4 
Befi.  83. 

A  person  delivered  to  a  carrier's  book-keeper  two  bags  of  money 
sealed  up,  to  be  carried  from  London  to  Kxeter,  and  told  him  that  it 
was  200/.  and  took  his  receipt  for  the  same,  with  promise  of  delivery 
for  10s.  Iter  cent,  carriage  and  risk  ;  though  it  be  proved  that  there 
was  400/.  in  the  bags,  if  the  carrier  be  robbed,  he  shall  answer  only  for 
2t)0/.  because  there  was  a  particular  unilertaking  for  the  carriage  of 
that  sum  and  no  more,  and  his  reward,  which  makes  him  answerable, 
extends  no  farther.    Cari/i.  486. 

3.  Under  a  special  or  ciualificd  acceptance  the  carrier  is  bound  no 
further  than  he  undertakes. 

For  where  the  owner  of  a  stage-coach  puts  out  an  advertisement, 
"That  he  would  not  be  answerable  for  money,  plate  or  jewels  above 
the  value  of  3;.  unless  he  had  notice,  and  was  paid  accordingly  ;"  all 
poods  received  by  that  coach  are  unilcr  that  special  acceptance  ;  and 
if  money  or  plate  be  sent  bv  it  without  notice,  and  being  paid  lor,  if 
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lost,  the  coacli  owner  is  not  liable  ;  (iihbon  v.  J'iiijnion,  •!•  Burr,  2i'j>i. 
Izrit  V.  Aloiirilaiii^  4  Jitist^  37  I.  A'ich'Afion  v.  M'iUuit^  5  A'a^;/,  507.  not 
even  to  llic  cxtinl  of  Ihi;  ol  w  ihc  sum  puid  for  booking,  Cliiy  v.  H'rt. 
/un,  H.  HIark.  Uc/i.  2y8.  In  these  cases  a  personal  coinniunication  is 
not  necessary  to  constitute  a  special  acceptance.  Advertisements,  no- 
tices in  the  warehouse,  and  handbills,  wliich  it  is  probable  the  pUin- 
tilTsaw,  or  wliich  he  might  have  seen,  are  sufiicient. 

I'l  oni  these  cases  and  the  opinion  of  Lord  /l/«ii»/!cW,  it  sccins  safest, 
tliat  in  all  instances  of  sending  things  of  value  by  a  carrier,  the  car- 
rier should  have  notice  and  be  paid  accordingly.    See  aiiie,  II.  i. 

i.  A  delivery  to  the  carrier's  servant  is  a  delivery  to  himself,  and 
shall  charge  him ;  but  they  must  be  goods,  such  as  it  is  his  custom 
to  carry,  not  out  of  his  line  of  business.    Halt.  282. 

5.  Where  goods  are  lost  which  have  been  put  on  board  a  ship,  the 
action  may  be  brought,  either  against  the  master  or  against  the 
owners.  2  flulk.  44U.  If  one  owner  only  is  sued,  he  must  plead  it  in 
•abatement,  that  there  arc  other  partners  ;  for  he  shall  not  be  allowed 
to  give  it  in  evidence,  and  nonsuit  tlie  plaintilV.  5  Hiirr.  2611.  See 
on/e,  II.  4. 

6.  It  is  not  necessary  in  order  to  charge  the  earlier  that  the  goods 
are  lost  in  iruimitu,  while  immediately  under  his  care ;  for  he  is 
bound  to  dflivcr  them  to  the  consignee,  or  send  notice  to  him  according 
to  the  direction,  and  though  they  are  carried  safely  to  the  inn,  ycl  if 
left  there  till  thcv  are  sjwilcd,  and  no  notice  given  to  the  consignee, 
the  carrier  is  liable.    3  /(VVs.  429.    2  /«.  Rifi.  916. 

As  to  the  Itro'jf  necessary  in  an  action  against  a  carrier,  see  lit 
Bailment,  5.  That  a  carrier  may  retain  goods  for  his  hire,  sec  1  Ld. 
Ruujn.  1 66.  752. 

CART-BOTE.    See  Ut.  Bole. 

C.\in  s.  By  the  stat.  2  IV.  M.  stat.  2.  c.  8.  §  19,  20.  and  IS  On. 
II.  f .  33.  the  wheels  of  every  cart  or  dray  for  the  carriage  of  any  tiling 
from  and  to  any  place  where  the  streets  arc  paved,  within  the  bills  of 
mortality,  he.  shall  contain  six  inches  in  the  felloe,  not  to  be  shod  with 
iron,  nor  be  drawn  with  above  two  horses,  under  the  penalty  of  40s. 
By  the  stat.  18  Geo.  II.  c.  33.  they  may  be  drami  with  three  horses 
and  not  more,  and  the  wheels  being  of  six  inches  breadth, 
ivhen  woni,  may  be  shod  with  iron,  if  the  iron  be  of  the  full  breadth 
of  si.x  inches,  made  flat,  and  not  set  on  with  i-osc-headcd  nails  ;  and  no 
])erson  shall  drive  any  cart,  &ic.  within  the  liniits  aforesaid,  unless  the 
name  (>f  the  owner,  and  number  of  such  cart,  Sec.  be  placed  in  some 
conspicuous  place  of  the  cart,  S:c.  and  his  name  be  entered  with  the 
coiiimissioiicrsof  hackney-coaches,  under  the  penalty  of  40s.  and  cvciy 
person  may  seize  and  (let.iiii  such  cart  till  the  penalty  be  paid.  By 
the  stats.  1  Geo.  I.  st.  2.  c.  57.  and  24  Geo.  II.  c.  43.  the  driver  of  any 
such  cart,  &c.  riding  upon  stich  cart,  &c,  not  having  a  person  on  foot 
to  guide  the  same,  shall  forfeit  10«.  And  by  stat.  24  Geo.  II.  c  43. 
the  oneiier  so  guilty  shall  forfeit  20*.  and  any  person  may  apprehend 
the  olVender. 

On  changing  property,  new  ownere'  names  to  be  alTixed,  30  Geo.  II. 
c.  22.  §  2.  and  to  be  entered  with  the  ccinmissioners  of  hackney- 
coaches.  And  see  stat.  24  Geo.  III.  st.  2.  c.  27.  to  compel  the  entry  of 
all  carts  ilrivm,  within  live  miles  of  Temjile  Bar, 

C.ARVAOE.    See  post,  Carucatr. 

t'.\l{UC.\,  I"r.  f/Kin-Kc]  A  plough, from  the  old  Gallic  carr,  which 
is  the  present  Irish  word  for  any  sort  of  w  heeled  carriage.  Hence 
charl  and  cor,  a  ploughman  or  rustic.    Vide  Kark. 
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CARUCAOE,  cariica^ium.]  A  tribute  imposed  on  cveiy  I)IoubIi, 
for  the  public  service  ;  anil  as  hidagr  n  ;is  a  taxation  by  hides,  so  caru- 
cage  was  by  carucates  of  land.    Mon,  jtngl.  10711.  \./ol.  294. 

C.\RUC.\TE,  or  CARVK  ov  Land,  carucalo  lerrt.']  A  ploiij;h- 
land  ;  which  in  a  deed  of  Thomas  <li-  .irdcn,  19  Kitw.  II.  is  declared 
to  be  one  hundred  acres,  by  which  llie  subjects  have  sometimes  been 
taxed  ;  whercui>on  the  tribute  so  levied  was  called  carvagttiui^  or  caru- 
cagium.  Brad.  lid.  2.  rn/i.  26.  But  ■'Urn,-  says,  it  is  as  i;reat  a  portion 
of  land  as  may  be  tilled  in  a  year  and  a  day  by  one  plough;  which 
also  is  called  hihla^  or  /tt'tla  fcrr,f,  a  word  used  in  the  old  Jiritish  laws. 
And  now  by  slat.  7  Sc  8  I/'m.  III.  c.  29  a  plough-land,  which  may 
contain  houses,  mills,  pasture,  meadow,  wood,  &c.  is  bOf./trr  aiuium. 

JJttlefon.,  in  his  cliapter  of  tenure  in  socage,  sailh,  that  soca  iifcm 
^st  rjufid  carucata,  a  soke  or  plough-land  are  all  one.  6Vow  says.  King 
Hen.  III.  took  carvagr,  that  is,  two  marks  of  silver  of  every  knight's 
fee,  towards  the  marriage  of  his  sister  Isabella  to  the  Kmpcror.  Stovo'ii 
.'innalii,  /i.  271. 

Raslnl,  in  his  exposition  of  words,  says  can-agi'  is  to  be  quit,  if  the 
king  shall  tax  all  the  lands  by  curvrs  ;  that  is,  a  privilege  «  herei)y  a 
man  is  exempted  from  can-agr.  The  word  carve  is  menlionetl  in 
the  Stat.  28  AWw.  I.  of  waitis  and  reliefs,  and  in  Magna  Chariu.,  r.  5. 
And  A.  D.  1200,  on  peace  made  between  Engtand  and  France.,  King 
John,  lent  the  King  of  I'runec  thiily  thousand  marks,  for  which  car- 
vage  was  collected  in  Kngland.,  viz.  iii*.  for  each  plough.  A/ic/ni  v. 
C'arua.    Kennrl'a  Gloss.    2  hut.  69.  and  n. 

CAKUCATARIUS,  He  that  held  lands  in  canage,  or  plougli-tc- 
HUrc.    Paroch.  Aniui.ji.  354. 

C.\SE,  Action  on  ;  sec  tit.  Action,  and  also  Com.  Dig,  !  ('.  tit. 
.^Jetton. 

CASES  OK  REPORTS.    Sec  Uw  Books,  Libel. 

C.\SS.\TCM  AND  CASSATA,  liy  the  Saxont  called  hide;  by 
Bede,  familla,  is  a  house  with  lands  sulficient  to  maintain  one  family  ; 
Hex  Angl.  Klhilrrd,  de  310  Cassatis,  imum  Irierrm,  isTc.  Ilovcden, 
anno  1008.  And  Hen.  Huntingdon,  mentioning  the  same  thine,  in- 
stead of  casmta,  writes  ttitda,  ^ 

CASHLITE,  Sax.  A  mulct  or  fine.  Blount. 

CASSIUILE,  A  little  sack,  purse,  or  pocket.    Mat.  Il'estin. 

C.-VSK,  .\n  uncertain  quantity  of  gofuls ;  and  of  sugar,  contains 
from  eight  to  eleven  hundred  weight.  There  are  also  ca.iA-s  for  ji- 
quors,  of  divers  contents;  and  by  slat.  25  F.liz.  e.  II.  none  were 
to  transport  any  wine  casts,  (ffc.  except  for  victualling  ships,  under  a 
certain  penalty. 

CASSOCK,  or  CASSUL.4,  A  garment  belonging  to  the  priest,  auaat 
minor  causa.    See  Taasalr. 

CASTEL,  or  CASTLE,  caatellum  ]  A  fortress  in  a  town  ;  a  princi- 
pal mansion  of  a  nobleman.  In  the  time  of  Hen.  II.  there  were  in 
Ungland  1 1 1  j  castles  ;  and  every  castle  contained  a  manor  ;  but  durincr 
the  civil  wars  in  tins  kingdom,  these  castles  were  demolished,  so 
that  generally  there  arc  only  the  ruins  or  remains  of  tlicm  at  this  dav 
2  Inst.  31. 

CASTELEAIN,  casleltanus.']  The  lord,  owner,  or  captain  of  a 
castle,  and  sometimes  the  constable  of  a  fortified  house  lhact  lib 
5.  fr«c;.  2  caj,.  16.  3  Kdw.  I.  ea/,.  7.  It  hull,  likewise  been  taken 
for  hiin  that  hath  the  custody  of  one  of  the  king's  mansion-houses, 
called  by  the  l.r.wbards  curies,m  English,  couils;  though  they  arc  not 
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casilos  or  places  of  defence.  2  Inni.  31.  And  Manwoody  in  his  Pon>t 
Maws,  s;iys,  llicic  is  an  officer  of  the  forest  Ciilluil  cuxultanua. 

CASTKLLARIUM,  CA.STELLARII,  The  precincl  or  jurisdic- 
tion of  u  casllc.  £i  unum  lo/ium  juxia  castcllariiim.  Mm.  yingt,  torn. 
2.  fol.  102 

CASTKLLOKUM  OPF.UATIO,  Castlcworlt,  or  service  and  labour 
done  l)y  inferior  tcnanls,  for  llic  bnildini;  and  iipholdins;  of  castles  of 
defence ;  towards  wliicli  some  c;ave  their  personal  assistance,  and 
others  paid  their  contrihiilion.  This  was  one  of  the  three  necessary 
charges,  to  which  all  lands  among  our  Saxou  ancestors  were  express- 
ly subject.  And  after  the  con<|iiest  an  immunity  from  this  burthen 
■was  sometimes  granted.  As  King  Hen.  II.  granted  to  the  tenants 
within  the  honour  of  IVallingford,  Ui  tinl  i/uirii  de  operationibus 
caslellorum.  Puroch.  Antitf.  ft.  114.  It  was  unlawful  to  build  any 
castle  without  leave  of  the  king)  which  was  called  castcllaiio.  Du 
i'rt-snr. 

CASTIGATORY  for  scolds.  A  woman  indicted  for  being  a  com- 
mon scold,  if  convicted,  shall  be  sentenced  to  he  placed  on  a  certain 
engine  of  correction,  called  the  trc  bucket,  tumbrrl,  tijmborrlla,  cauli' 
!;aiory,  or  cuckingsiool,  which  in  the  Saxon  language  signifies  the 
scolding  stool  ;  though  now  it  is  frequently  corrupted  into  ducting 
stool,  because  the  residue  of  the  judgment  is,  that  when  she  is  so 
pl.iccd  therein,  she  shall  be  plunged  in  the  water  for  her  punishment. 
3  Jiisc.  219.  4  Comm.  169.  It  is  also  termed  goginstolr  and  cokcstolt, 
and  by  some  is  thought  corrupted  from  choahing  stool.  Though  this 
punishment  is  now  disused,  a  former  editor  o(  Jacob' n  Diet.  (Mr.  Mor- 
,«ran,)  mentions  that  he  remembers  to  have  seen  the  remains  of  one, 
on  the  estate  of  a  relation  of  his  in  U'arwiclcs/iire,  consisting  of  a  long 
beam,  or  rafter  moving  on  a  fulcrum,  and  extending  to  the  centre  of 
a  large  pond,  on  which  end  the  stool  used  to  be  placed. 

At  Banburii  in  O  rfn-dshire,  this  punishincnt  has  been  used  towards 
common  whores,  within  the  memory  of  persons  now  (1793)  living; 
and  the  pool  for  the  purpose  yet  retains  the  name  of  the  clicking  jxool, 
but  the  engine  was  not  long  since  removed.  Sec  Lamb.  Kiren.  lib. 
I.  c.  12. 

In  Domesday-book  it  is  called  Cathedra  Stcrcoralisy  and  was  used 
by  the  ^iaxcns  for  the  same  pi!r|)ose,  and  by  them  called  scealjing  stole. 
It  was  anciently  also  a  punishment  iidllctcd  on  brewers  and  bakers 
transgressing  the  laws,  who  were  ducked  in  siercore,  in  stinking 
water. 

CASTING  VOTE.    See  Parliamer.l,  vii. 

C.\S  I  LK- WARD,  Castlrgardum,  vel  nardnm  caslri."]  An  imposi- 
tion laid  upon  such  persons  as  dwelled  within  a  certain  compass  of 
any  castle,  towards  the  maintenance  of  such  as  watch  and  ward  the 
castle.  Magna  C/iaria,  ca/i.  15.  20.  32  ffen.  VTII.  ca/i.  43.  It  is 
sometimes  used  for  the  circuit  itself,  w  hich  is  inhabited  by  those  that 
arc  subject  to  this  service.  Castle  guard  renl.i  were  paid  by  persons 
dwelling  within  the  liberty  of  any  castle,  for  the  maintaining  of  watch 
and  ward  within  the  same.  By  stat.  22  &  23  Car.  II.  e.  24.  §  2.  these 
and  other  rents  in  the  Duchy  of  Lancaster,  payable  to  the  king,  were 
vested  in  trustees  to  he  sold. 

CASTEH,  and  CHESTER.  The  names  of  places  ending  in  these 
words  are  tlerived  from  the  Lat.  Casirum  ;  for  this  termination  at  the 
end  was  given  by  the  Romana  to  those  places  where  they  built 
castles. 
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CASTRATION.    Sec  Ut.  Mai/,em.  ,  ,  ^  j 

CASUAL  EJECTOR,  In  ejectment,  a  nominal  dercndant,  and  who 
continues,  such  until  appearance  by  or  for  the  tenant  in  iwssession. 
See  tit.  F.jrcimnit.  _ 

CASU/VLTY  OF  AVARDS,  Are  the  mails  and  duues  due  to  the  su- 
periors in  Ward-lioUlings.    Scotch  Diet. 

CASU  CONSIMILI,  Is  a  ■xiril  of  mini  granted  where  tenant  by  the 
eurlrstj,  or  Irnant  for  life,  alirns  in  fei;  or  in  tail;  oi- /or  another's 
life :  and  is  brought  by  him  in  reversion  against  the  /tarlii  to  wliom 
such  tenant  so  aliens  to  his  prejudice,  and  in  the  tenant's  life-time. 
It  takes  its  name  from  this,  that  the  clerks  of  the  Chancer)-  did,  by 
their  common  assent,  frame  it  to  the  likeness  of  the  writ  called  in  cam 
/irTOi'so,  according  to  the  authority  given  them  by  the  stat.  Il'estm.  2. 
(13  £dia.  I.)  cafi.  24.  which  statute,  as  often  as  there  happens  a  new 
case  in  Chancery  something  like  a  former,  yet  not  specially  fitted  by 
any  writ,  authorizes  them  to  fnmie  a  new  form  answerable  to  the  new 
case,  and  as  lite  the  former  as  they  may.  7  i?r/i.  4.  See  F.  .V.  B. 
fol.  206.  Terms  de  la  leu.    See  3  Comm.  51. 

CASU  PROVISO,  A  mrit  of  cniri/,  given  by  the  stat.  of  Glouce- 
aler,  ca/i.  7.  where  a  tenant  in  domer,  aliens  in  fee,  or  for  lif  \  Vc.  and 
it  lies  for  him  in  reversion  against  the  alienee.  1'.  .V.  B  205.  This 
writ,  and  the  writ  of  easu  consimili,  supposes  the  tenant  to  have  alien- 
ed in  fee,  though  it  be  for  life  only  ;  and  a  easu  /iroviso  may  be  with- 
out making  any  title  in  it,  where  a  lease  is  made  by  the  demandant 
himself  to  the  tenant  that  doth  alien  ;  but  if  an  ancestor  lease  for  life, 
and  the  tenant  alien  in  fee,  &c.  the  heir  in  reversion  must  have  this 
with  the  title  included  therein.    F.  jV.  B.  206.  207. 

CASUS  OMISSUS,  Is  where  any  particular  thing  is  omitted  out 
of,  and  not  provided  against  by  a  statute,  &c. 

CATALS,  Catalla,  Goods  aiid  chattels.    See  Chattels. 

CATALLIS  cArris  nomine  distric  iionis,  Anciently  a  writ  that 
lay  where  a  house  was  within  a  borough,  for  rent  going  out  of  the 
same;  and  which  warranted  the  taking  of  doors,  windows,  &c. by  way 
of  distress  for  rent.    Old  .\'at.  Brev.  66.    This  writ  is  now  obsolete. 

Catallis  iiKnoENDis,  An  ancient  writ  which  lay  where  goods  be- 
ing delivered  to  any  man  to  keep  till  a  certain  day,  are  not,  upon  de- 
mand, delivered  at  the  day.  It  may  be  otherwise  called  a  ivrit  of  de- 
tinue, and  is  answerable  to  actio  de/iosili  in  the  Civil  Law.  See  Reg. 
Orig.  139.  and  Old  A'at.  Brev.63. 

CATAPULT  A,  A  warlike  engine  to  shoot  darts  ;  or  rather  a  cross- 
bow. 

CATASCOPUS.    An  archdeacon.    Du  Cange. 

CATCHLAND.  In  .Vorfolk  there  are  some  grounds  which  it  is 
not  known  to  what  parish  they  certainly  belong,  so  that  the  minister 
who  first  seizes  the  tithes,  docs  by  that  right  of  preoccupation,  enjoy 
them  for  that  year  ;  and  the  land  of  this  dubious  nature  is  there  called 
catchland,  from  this  custom  of  seizing  the  tithes.  Cornel. 

CATCHPOLE,  See  Cachejtollus.  Sheriffs'  officers  arc  commonly 
so  called. 

CATHEDRAL,  rcclesia  caihedralis.']  The  church  of  the  bishop, 
and  head  of  the  diocese  ;  wherein  the  service  of  the  church  is  per- 
formed with  great  ceremony.    See  tit.  Church. 

CATHEDRATICK,  cathedraticum.']  A  sum  of  2s.  paid  to  the 
bishop  by  the  inferior  clergy,  in  argumentum  subjcctionis  el  ob  honorem 
'•athedrx.    Hist,  /irocurat,  et  Synodals^  jt.  82. 
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CATZURUS,  Aliumiiicr  liorsc.    Tenures,  )>.  68.    Vide  Chaturut. 

C.'VTTLli.  Sevciiil  ancicnl  laws  were  made  lo  icgulatc  the  num- 
ber of  sliet  p  to  be  kept  by  any  fai'mcr.    Sec  tit.  S/ier/i. 

As  to  the  im/ir,rlniio)i  of  cail/c.  By  stat.  5  Geo.  III.  c.  43.  bcstials 
may  be  freely  imported  from  the  Is/r  of  Matt,  By  tlic  6th  article  of 
the  Union,  5  jltiit.  c.  8.  no  Scotch  cattle  carried  into  Etigtoinl  shall  be 
liable  lo  any  other  duties  than  the  cattle  of  Juigliiitil  are.  I)y  stat.  5 
Gr'j.  111.  (.  K).  which  was  ol  temporary  continuance,  but  made  perpe- 
tual l>y  stat  16  'iccf.  111.  c.  8.  all  sorts  of  cattle  may  be  imported  from 
/;  <7«nrf,  duty  free.  And  this  notw  ithstanding  stat.  18  Car.  U.  r.  2.  20 
Car.  11.  c.  T.  and  32  Car.  II.  r.  2.  See  stat.  32  Geo.  III.  r.  32.  by 
which  stat.  6  Geo.  III.  c.  50.  is  revived,  and  stat.  28  Geo.  III.  r.  38. 
explained,  and  the  conveyance  of  horses  permitted  between  Cowet, 
Southatfifiioti  and  l^orttiviuuth. 

As  lo  buying  and  sellittg  cattle,  £tc.  No  person  shall  buy  any  ox, 
cow,  calf,  £^c.  and  sell  the  same  u|;ain  alive  in  the  same  market  or 
fair,  on  pain  of  forfeiting  double  the  value.  Stats.  3  &  •!  Kdm.  VI.  c 
I<J.  3  Car.  I.  c.  49.  §  7.'8.  And  the  said  act  3  8t  4  Ed-.t<.  VI.  r.  19.  is 
not  repealed  by  stat.  12  G<«.  III.  c.  71.  which  repeals  the  general 
forestalling  act  of  3  &  6  Jidw.  VI.  c.  14.  and  other  subseciuent  acts  en- 
forcing the  same,  but  halh  no  reference  lo  any  preceding  act.  By  stat. 
31  Geo.  II.  f.  M).  no  salesman,  broker,  or  factor  employed  iti  buying 
cattle  for  ntliLr;.,  shall  buy  and  sell  for  himself,  in  Londoti,  or  within 
the  bills  of  niouality,  on  penalty  of  double  the  value  of  the  cattle 
bought  or  sold. 

By  several  statutes  made  from  lime  to  time,  the  king  has  been  em- 
powered to  make  regulations  to  prevent  the  spreading  of  distempers 
among  hoi'iied  cattle  ;  and  by  slat.  'J  Geo.  III.  c.  39.  he  may  prohibit 
the  importati<»n  of  hides,  skins,  horns,  &c. 

By  stat.  3  Car.  1.  rn/;.  1.  no  drmcra  axe  to  travel  with  cattle  on  Suv- 
dat/a,  on  penally  of  20^. 

By  stat.  21  Geo.  III.  c.  6".  several  wholesome  regulations  arc  made, 
to  prevent  the  cruelties  of  drovert  and  others,  in  driving  cattle  in 
Lotidotiy  IVestmhister,  and  the  bills  of  mortality,  by  which  a  fine,  from 
20.9.  to  5.V.  is  imposed  on  them  for  misbehaviour,  or  one  month's  im- 
prisonment ;  and  power  is  given  to  the  lord  mayor  and  aldermen  of 
London,  to  make  regulations  to  further  the  purposes  of  the  act,  and 
which  was  accordingly  done. 

As  to  killing,  maltning,  and  .iiealhig  cattle.  By  stat.  37  Hen.  VIII. 
c.  6.  whoever  shall  cut  out  the  tongue  of  any  tame  beast,  the  property 
of  another  person,  the  beast  being  alive,  shall  pay  treble  damages,  and 
forfeit  10/. 

By  stat.  22  $c  23  Cor.  II.  c.  7.  maliciously,  unlawfully  and  willingly 
to  kill  any  horses,  sheep,  or  other  cattle  in  the  night-time,  is  felony : 
but  the  felon  may  make  his  election  lo  be  transported  for  seven  years. 

And  if  any  shall  maliciously  titahii,n'onnd,  or  hurt  such  cattle  in  the 
night-time,  lie  shall  lorfeil  treble  damages,  by  action  of  trespass,  or 
on  the  ease,  to  be  tried  before  three  justices  of  peace  and  a  juiy. 

By  stat.  14  Geo.  II.  r.  6.  and  15  Geo.  II.  e.  34.  feloniously  driving 
away  or  stealing  any  oxen,  bulls,  cows,  sheep,  Sec.  or  killing  them  with 
intent  to  steal  the  carcase,  or  any  part  of  it,  is  made  felony  without 
benelit  of  riei  gy  ;  and  any  person  prosecuting  an  oflcnder  to  convic- 
tion shall  have  a  rewar<l  of  li)/. 

By  the  /ilact  .'lei,  (see  that  tit.)  9  Geo.  III.  c.  22.  unlawfully  and 
maliciously  to  maim  or  wound  any  cattle,  is  felony  without  clergy,  and 
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the  Imndred  shall  be  answerable  as  far  as  200/.  and  persons  convicting 
oflendtis  shall  receive  50/.  reward.    Sec  4  Comm.  240.  n.  1. 

To  in-evcnt  the  stealinR  of  horses  and  other  cattle  for  the  purpose 
of  selling  them,  merely  for  their  skin,  the  Stat.  26  6Vo.  III.  c.  7 1.  pro- 
vides that  every  person  keeping  a  slaughter-house  for  cattle,  not  killed 
forljutchei-s'  meat,  shall  take  out  licenses  and  be  subject  to  an  in- 
spectoi-,  and  shall  not  slaughter,  but  at  certain  times,  &c.  Sec.  See 
til.  llorf;e\. 

CAVALRY,  (provisional.)    Sec  Defence  of  the  Realm. 

CAUDA  TEKKjE,  A  land's  end,  or  the  bottom  of  a  ridge  in  arable 
land.    Cariul.  ^ihbiit.  GlaKton.  fol.  117. 

CAVEAT,  Is  a  kind  of  process  in  the  s/iiriiiw/  coiirts  to  stop  the 
institution  of  a  clerk  to  a  benefice,  or  probate  of  a  will,  &c.  When 
a  caveat  is  entered  against  an  institution,  if  the  bishop  afterwai'ds  insti- 
tutes a  clerk,  it  is  void  ;  the  caveui  being  a  su/n  raeileaa;  but  a  caveat  has 
been  adjmlgetl  void  when  entered  in  the  life-time  of  the  incumbent. 
Though  if  it  is  ciiiered  "  dead  or  dying"  it  will  last  gomi  one  month, 
and  if  the  incumbent  dies,  till  si.-i  months  after  his  death.  So  a  caveat 
entered  against  a  will  st.mds  in  force  for  three  months  ;  and  this  is 
for  the  caution  of  the  ordinary,  that  he  do  no  wrong  ;  though  it  is 
said  the  temporal  courts  do  not  regard  these  sort  of  caveats.  I  Holl. 
He/i.  191.     I  .Ve/s.  Mr.  4\6,  417. 

CAVfcRS,  Ofl'endcrs  relating  to  the  mines  in  Derbyshire,  who  are 
punishable  in  the  beri^tnotc^  or  miners'  court. 

C.VUI-ClilS.  See  stat.  6  Hen.  VI.  ca/i.  5.  respecting  sewers.  Ways 
pitched  with  (lint,  or  other  stones.    Sec  Catcetum. 

CAUUCINES,  Cttumini.']  Iialiaiia  that  came  into  England  about 
the  year  1235,  terming  themselves  the  Po/ie's-  }ncrcliai::.i,  but  driving 
no  other  trade  than  letting  out  money  ;  and  luiviiig  great  banks  in 
Jinglatiil,  they  difl'ercd  little  from  Jews,  save  (as  history  says)  that 
lliey  were  rather  moi'e  merciless  to  their  debtors  ;  Coivel  says,  they 
have  their  name  from  Caor&ium,  Caorsi,  a  town  in  JLomburdy,  where 
they  first  practised  their  arts  of  usury  and  extortion  ;  from  whenco 
spreading  themselves,  they  ciriied  their  cursed  trade  through  most 
parts  of  Euro/ie,  and  were  a  connnon  plague  to  every  nation  where 
they  came.  The  then  bishop  of  London  exconnnunicated  them  ;  and 
King  Henry  III.  banished  them  from  this  kingdom  in  the  year  1 240.  But 
being  the  I'ope's  solicitors  and  money-changers,  they  were  permitted 
to  return  in  the  year  1250  ;  though  in  a  very  short  lime  after,  they 
were  driven  out  of  the  kingdom  again  for  their  intolerable  exactions. 
Mai.  Paris.  403. 

C.VUSA  MATRIMO.VII  PR.ELOCUTI,  Is  a  writ  which  lies 
where  a  woman  gives  land  to  a  man  in  fee-simple.  Sec.  to  the  intent 
he  should  marry  her,  and  he  refuselh  to  do  it  in  any  reasonable  time, 
being  thereunto  required.  Keg.  Orig.  66.  If  a  woman  makes  ii 
feoffment  to  a  stranger  of  land  in  fee,  to  the  intent  to  enfeofi'  her,  and 
one  who  shall  be  her  husband  ;  if  the  marriage  shall  not  lake  effect, 
she  shall  have  the  writ  o(  caum  matrimonii  /trteiocnfi,  against  the  stran- 
ger, notwithstanding  the  deed  of  feoffment  be  absolute.  AVw  jVaf. 
jBrev.  436.  A  woman  enfeoH'ed  a  man  upon  condition  that  he  should 
take  her  to  wife,  and  he  had  a  wife  at,  the  time  of  the  feoffment;  and 
afterwards  the  woman,  for  not  pei  forming  the  condition,  entered  again 
into  the  land,  and  her  entry  was  adjudged  lawful,  though  upon  a 
second  feoll'ee.  Lib.  .^ss.  anno  40  Jidw.  III.  The  husband  and  wife 
may  sue  the  writ  causa  malrimonii  /iraloculi  against  another  who 
ought  to  have  married  her;  but  if  a  man  give  lauds  to  a  woman  to 
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the  intent  to  many  him,  althotigli  the  woman  will  not  marry  him,  Sec. 
he  sliall  not  h.ive  iiis  remedy  by  writ  causa  matninanii  lirjtlntuti.  AVw 
jVat.  Hrrv.  435. 

CAUSAM  NOBIS  SIGNIFICLS,  A  writ  directed  to  a  mayor  of 
a  town,  &CC.  who  was  by  the  king's  writ  commanded  to  give  scisui  of 
lands  to  the  kiii^j's  grantee,  on  Ins  deluyiiij;  todo  it,  reiiuiring  him  lo 
show  iuunr  ivhij  he  so  del.tys  the  performance  of  his  duty. 

C.VUSKS  and  I'.l'I'EL'l'S.  In  most  cases  llie  law  hatli  respect  to 
the  iu«.v(  ,  or  beginiiing  of  a  thing,  as  the  principal  part  on  which  all 
other  things  are  founded  ;  and  herein  the  nr.il,  and  not  the  tchvjIc 
cause  is  most  looked  ui)on,  except  it  be  in  covinous  and  criminal 
tilings;  and  therefore  that  which  is  not  good  at  first  will  not  be  so  af- 
terwards ;  for  such  as  is  the  cause,  such  is  the  cfiect.  J^lovid.  208. 
268.  If  an  infant  or  feme  coven  make  a  will,  and  publish  it,  and  alter 
die  of  full  age,  or  sole,  the  will  is  of  no  force,  by  reason  of  the  ori- 
ginal cuuHc  of  infancy  and  coverture.  Fitich.  12.  ^Vhcre  the  cause 
ccaseth,  the  efl'ect  or  thing  w  ill  cease.    Co.  I.il.  13. 

CAUTIONE  AD.MITTENDA,  A  writ  that  lies  against  a  bishop, 
who  holds  an  excommunicated  person  in  prison  for  contempt,  notwith- 
standing he  offers  sufficient  niH/i'jn  or  security  to  obey  the  orders  and 
commandment  of  the  church  for  the  future.  Ken.  Orig.  66  And  if 
a  man  be  excommunicated,  and  taken  by  a  writ  of  sigwjicavil,  and  af- 
ter olVers  caution  lo  the  bishop  to  obey  the  church,  and  the  bishop  re- 
fuscth  it;  the  party  may  sue  out  this  writ  to  the  sheriff  to  go 
against  the  bishop,  and  to  warn  him  to  take  caution,  &c.  but  if  he 
stands  in  doubt  w  hether  the  sherifl'  will  deliver  him  by  that  writ,  the 
bishop  may  purchase  another  writ,  directed  to  the  sheriff  recithig 
tlie  case  and  the  end  thereof  :  Tibi  /trxci/iimus,  yiiorf  i/isum  A.  B. 
a  /insona  firadic(.  nisi  in  /irasrntia  lua  caiitionein  /lignorat,  ad  minut 
cidem  c/iisc.  dr  satisfacifnd.  obtutcrit,  mtltatenus  dcliberaa  ab.'ii/ue  man- 
data  iiostro  scu  i/isiits  episcopi  in  hac  parte  apeciati,  iSfc.  When  the 
bishop  hath  taken  caution,  he  is  lo  certify  the  same  in  the  Chancery, 
and  thereupon  the  party  shall  have  a  writ  unto  the  sheriff  to  deliver 
him.    .'\  (  w  Ami.  Brev.  1 42. 

CE.\PCilLOE,  From  Sax.  cen/i,  ftccus,  cattle ;  and  gild,  i.  c.  solulio.^ 
Hence  it  is  sululio  prcuUis  :  from  litis  Saxm  word  gild,  it  is  veiy  pro- 
bable we  have  our  English  word  yield;  as  yield,  or  pay.  Cuvjel. 

CELER  LE(  Tl,  The  top,  head,  or  tester  of  a  bed.  Jiist.  Elieti. 
apud  ll'harloni,  .'ingl.  !ia.x  ,fiar.  \.  p.  673. 

CELLER.XRIUS,  The  butler  in  a  monastery.  In  the  Univer- 
sities, they  are  sometimes  called  manciple,  and  sometimes  caterer, 
and  ste\\'ar(l. 

CENDUL.^1,  Small  pieces  of  wood  laid  in  form  of  tiles,  to  cover 
the  roof  of  a  house.    Pat.  4  Hen.  111.      I.  m.  10. 

CENEGILD,  .•\n  expiatory  mulct,  paid  by  one  who  killed  another, 
to  the  kindred  of  the  ticccased.  Spetni. 

CENELL-l:!,  .\eorns,  from  the  oak.  In  our  old  writings, /iwwia 
cenellarum,  is  put  for  ihe  pannage  of  hogs,  or  running  of  swine,  to 
feed  on  acorns, 

CENNiN(l.\,  Notice  given  by  the  buyer  to  the  seller,  that  the 
thing  sold  was  claimed  by  another,  that  he  might  appear  and  justify 
the  sale.  It  is  mentioned  in  the  laws  of  Athelslan,  apud  Brompton, 
cap.  4. 

CENS.\R1.'V,  .\  farm,  or  house  and  land,  let  adcensum,3A  a  stand- 
ing rent.    It  comes  from  the  I"r.  ccnae,  which  signifies  a  farm. 
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CENSARII,  Fai-mcis.  Dlmnt. 

CKNSUALES,  A  species  or  class  of  the  Mali,  or  voluntary 
slaves  of  <  luirelics  or  monasteries,  i.  e.  those  who,  to  procure  the  pro- 
tection of  tlic  church,  bound  themselves  to  pay  an  annual  tax  or  (|inl- 
rent  out  of  their  estates  to  a  church  or  monastery.  Besides  this,  they 
sometimes  engaged  to  perform  certain  services.  Robert.  Hist.  Unifi. 
C*nrfr»  V.  1  ('.  271,  273.  FotsifHseriia  de  Statu  Scrvorum,  lib.  1.  fo//. 
1.  5  6,  7. 

CENSURE,  from  Lai.  ecmua.']  .\  custom  called  by  this  name,  ob- 
served in  divers  manors  in  Cornwall  and  Devon,  where  all  persons  re- 
siding therein  above  the  a(;e  of  sixteen  arc  cited  to  swear  fealty  to  the 
loi-d,  and  to  pay  1  !</.  per  poll,  and  \d.  per  ann.  ever  .iftcr;  and  these 
thus  sworn  arc  called  ceniicrs.    Surfry  of  the  Diicliy  of  Cornwall. 

CENTENARII,  Petty  judges,  under-sheriffs  of  counties,  that  had 
rule  of  a  Aunrfrcrf,  and  judged  smaller  matters  among  them.  1  ^ent. 
211. 

There  were  anciently  inferior  judges  so  called  in  France ;  who 
were  set  over  every  bundled  freemen,  and  were  themselves  subject 
to  the  count  ov  comr/r.    1  Comm.  115. 

CEOLA,  A  large  ship.    Malmsbiiru,  lib.  I.  r.  I. 

CEPI  CORPUS,  A  return  made  by  the  slierifT,  upon  a  ea/iias,  or 
other  process  to  the  like  purpose,  that  he  hath  taken  the  body  of  the 
party.    F.  jV.  B.  26. 

CEPPAGIUM,  The  stumps  or  roots  of  trees  which  remain  in  the 
ground  after  the  trees  are  felled.    Fleia,  lib.  2.  cafi.  41. 

CERAGIUM,  Ceragc,  a  payment  to  find  candles  in  the  church. 
Mai.  Paris.    See  Jl'axacot. 

CERTAINTY,  Is  a  plain,  clear,  and  distinct  setting  down  of  things 
so  that  they  may  be  understood.  5  Kc/i.  121.  A  convenient  certainty 
is  required  in  writs,  declarations,  pleadings,  &c.  But  if  a  writ  abate 
for  want  of  it,  the  plaintiff  may  have  another  writ.  It  is  otherwise  if 
a  deed  become  void,  by  uncertainty,  the  party  may  not  have  a  new 
deed  at  his  pleasure.  II  /?<■/;.  25.  121.  Dyer,  84.  That  has  cer- 
tainty enougli,  that  n>ay  be  made  certain ;  but  not  like  what  is  certain 
of  itself.  4  Re/:.  97.  Sec  generally  tit.  Pleading,  and  particularly  tit. 
Deed,  Pine,  Will. 

CERTIFICANDO  debecogxitiokf.  stapulae.  A  writ  command- 
ing the  mayor  of  the  staple  to  certify  to  the  Lord  Chancellor  a  statute 
staple  taken  before  him,  where  the  parly  himself  detains  it,  and  rc- 
fuselh  to  bring  in  the  same.  Rtg.  Orig.  152.  There  is  the  like  writ 
to  certify  a  statute  merchant,  and  in  divers  other  cases.  Ibid.  148. 
151.  Stc. 

CERTIFICATE,  A  writing  made  in  any  court  to  give  notice  to 
another  court  of  any  thing  done  therein,  which  is  usually  by  way  of 
transcript,  &c.  And  sometimes  it  is  made  by  an  officer  of  the  same 
court,  where  matters  arc  referred  to  him,  or  a  rule  of  court  is  obtained 
for  it ;  containing  the  tenor  and  effect  of  what  is  done.  The  clerks  of 
the  crown,  assise, and  peace,  are  to  make  certificates  into  /?.  R.  of  the 
tenor  of  indictments,  convictions,  &c.  under  penalties,  by  the  stat.  34 
St  35  Hni.  VIII.  c.  14.    3  W.  W  .M.  e.  9.    Sec  tit.  Clergy,  benefit  nf. 

If  a  (jucstion  of  mere  law  arises  in  the  course  of  a  cause  in  Chan- 
cery, (as  whether  by  the  words  of  a  will,  an  estate  for  life  or  in  tail 
is  created,  or  whether  a  future  interest  devised  by  a  testator,  shall 
operate  as  a  remainder,  or  an  executory  devise,)  it  is  the  practice  of 
that  court,  to  refer  it  to  the  opinion  of  the  judges  of  the  court  of  K 

Voi.  I.  3  F 
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B.  or  C.  P.  upon  a  case  btatcd  for  the  purpose;  wherein  all  ilic  ma- 
terial facts  arc  adiniucd,  anil  the  puhit  of  law  is  submitted  to  their 
decision^  who  thereupon  hear  it  solemnly  argued  by  cotmsci  on  both 
sides,  and  certify  their  opinion  to  the  chancellor.  And  upon  siicb 
ccrlijicair,  the  decree  is  usually  foiuidcd.    3  Comm.  453. 

Thk  Trial  nv  Certificate,  la  allowed  in  such  cases,  where  tlie 
CNidence  of  the  person  certifying,  is  the  only  proper  criterion  of  the 
point  in  dispute.  Thus,  I.  The  (picstion  whether  one  were  absent 
with  the  king  in  his  army  out  of  the  realm,  in  time  of  war,  might  be 
tried  by  the  certificate  of  the  marshal  of  the  king's  host  under  seal. 
Liu.  §  103.  2.  If  in  order  to  avoid  an  outlawry,  it  be  alleged  the 
defendant  was  in  prison,  fccc.  at  Bourdeau.v  or  Cataist  this,  when  those 
places  belonged  to  the  crown  of  Jingiand,  was  allowed  to  be  tried  by 
the  certificate  of  the  mayor.  9  Jiift.  31.  2  Uoll.  .Hbr.  583.  And 
therefore,  by  parity  of  reason,  it  should  now  hold  that  in  similar  cases 
arising  at  Jamaica,  iic.  the  trial  should  be  by  certificate  from  the 
governor.    3  Comm.  334. 

3.  For  matters  within  the  realm ;  the  customs  of  the  city  of  London 
shall  be  tried  by  the  certificate  of  the  mayor  and  aldermen,  certified 
by  the  mouth  of  the  recorder,  upon  a  surmise  from  the  party  alle- 
ging it,  that  it  should  be  so  tried  ;  else  it  must  be  tried  by  tlie  coun- 
try, as  it  must  also  if  the  corporation  of  London  be  a  party,  or  inte- 
rested in  the  suit.  I  Inst.  74.  4  Barr.  248.  Bro.  .dor.  \ .  Trial, /il.  16, 
Hob.  85.  But  see  1  Term  Re/t.  423.  If  the  recorder  has  once  cer- 
tified a  custom,  the  court  are  in  future  bound  to  take  notice  of  it. 
Doug.  380. 

4.  In  some  cases  the  Sheriff  of  Londori's  certificate  shall  be  the  final 
trial;  as  if  the  issue  be  whether  the  defendant  be  a  citizen  of  Lon- 
don, or  a  foreigner,  in  case  of  privilege  pleaded  to  be  sued  only  in 
the  city  courts.  1  Inst.  74.  Of  a  nature  somewhat  similar  to  which 
is  the  trial  of  the  privilege  of  either  university  when  the  chancellor 
claims  cognisance  of  the  cause  ;  in  which  case  the  charters  confirmed 
by  parliament,  allow  the  question  to  be  determined  by  the  certificate 
of  the  chancellor  under  seal.  But  in  case  of  an  issue  between  two 
parties  themselves,  the  trial  shall  be  by  jury,  2  lioll.  Mr.  583.  3 
Comm.  335- 

5.  In  matters  of  ecclesiastical  jurisdiction,  as  marriage,  general  bas- 
lardy,  excommunication,  and  orders,  these  and  other  like  matters, shall 
be  tried  by  the  bishop's  certificate.  See  til.  liasiardy,  LXc.  Ability 
of  a  clerk  presented,  admission,  institution  and  deprivation  of  a  clerk, 
shall  also  be  tried  by  certificate  from  the  ordinary  or  metropolitan. 
2  Ins!.  632.  Shm.  F.  C.  88.  2  Koll.  Jbr.  583.  (J'r.  But  induction 
shall  be  tried  by  a  jury  ;  being  the  coi'poral  investiture  of  the  tempo- 
ral profits.  Diier,  229.  Resignation  of  a  benefice  may  be  tried  either 
way,  but  seems  most  properly  to  fall  within  the  bishop's  cognisance. 
2  Roll.  .tbr.  583.    3  Comm.  336. 

6.  The  trial  of  all  customs  and  practices  of  the  courts  shall  be  by 
certificate  from  the  proper  oflicer  of  those  courts  respectively;  and 
■what  return  was  made  on  a  writ  by  a  sheriff  or  under  sheriff,  shall  bo 
only  tried  by  his  own  certificate.    9  lir/i.  31.    3  Comm.  336. 

As  to  certificates  in  cases  of  Costs,  of  Bankru/iis,  or  relative  to 
the  settlement  of  the  Poor,  see  those  titles  in  this  Uiclionartj. 

CERTIl'IC.VnoN,  i.e.  Assurance.    Scotch  Did. 

CliRTlKlCATlO.V,  Is  when  the  judge  doth  ascertain  the  party 
called,  and  not  compearing  what  he  will  do  in  that  case.  Scotch'. 
Diet. 
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Certificate,  or  Certification  of  Assise,  ecriificaiio  assist 
novt  dhseisint,  Wf.]  A  will  aiicienlly  grained  for  the  rc-cxamimng 
or  retrial  of  a  matter  passed  by  assise  before  justices  ;  used  wlicre  a 
man  appearing  by  his  bailifi'  to  an  assise,  brought  l)y  another,  lost  the 
day  ;  and  having  sometliing  more  to  plead  for  himself,  which  the  bai- 
liff did  not,  or  might  not  plead  for  him,  desired  a  farther  examination 
of  the  cause,  either  before  the  same  justices,  or  others,  and  obtained  let- 
ters patent  to  them  to  that  effect ;  whereupon  he  brought  a  writ  to  the 
shcrifl"  to  call  both  the  party  for  whom  the  assise  passed,  and  the  jury 
that  was  impanelled  on  the  same,  before  the  said  justices  at  a  certain 
day  and  place,  to  be  rc-cxamiiied.  It  was  called  a  cci  tilicate,  because 
therein  mention  is  made  to  the  sheriff,  that  upon  the  party's  complaint 
of  the  defective  examination,  as  to  the  assise  passed,  the  king  hath 
directed  his  letters  patent  to  the  justices  for  the  better  certi/i/ing  ct 
themselves,  whetlier  all  points  of  the  said  assise  were  duly  examin- 
ed. Reg.  Orig.  200.  /■:  .Y.  B.  181.  Bracton,  lit.  4.  c.  l."!.  Hom't 
Mirr.  lib.  3.  This  writ  is  now  entirely  superseded  by  the  remedy  af- 
forded by  means  of  iieiv  trials.    See  3  Comm.  389. 

CERTIORARI. 

This  is  an  Original  Writ,  issuing  out  of  the  court  of  chanceiy  or 
K.  B.  directed  in  the  king's  name  to  the  judges  or  officers  of  the  in- 
ferior courts,  commanding  them  ta  certify,  or  to  return  the  records 
of  a  cause  depending  before  them  ;  to  the  end  the  party  may  have 
the  moi"e  sure  and  speedy  justice  before  the  king,  or  such  justices  as 
he  shall  assign  to  determine  the  cause.    See  /•'.  .V.  Ji.  145.  242. 

This  writ  is  cither  returnable  in  the  king's  bench,  and  then  hath 
these  words,  "  send  to  us,"  or  in  the  covmwn  bench.,  and  then  has 
"to  our  justices  of  the  bench,"  or  in  the  chancery,  and  then  hath  "  in 
bur  chancertj"  £5* c. 

On  this  subject  we  may  briefly  consider,  1.  In  what  cases  this  writ 
is  grantable,  or  not.  2.  In  what  manner.  3.  The  effect  of  it  when 
granted.    And,  i.  Of  the  return,  with  the  fonn  of  that  and  the  writ. 

I.  A  writ  of  certiorari  maybe  had  at  any  time  before  trial,  to  certi- 
fy and  remove  itidicrmcnls^  with  all  the  proceedings  thereon  from  any 
inferior  court  of  criminal  jurisdiction,  into  the  court  of  K.  B.  the  sove- 
reign ordinary  court  of  justice  in  causes  criminal.  And  this  is  fre- 
quently done  for  one  of  four  purposes.  1.  To  consider  and  determine 
the  validity  of  appeals  and  indictments,  and  the  proceedings  thereon, 
and  to  quash  or  confirm  them  accordingly.  2.  To  have  the  prisoner 
or  defendant  tried  at  the  liar  of  the  courts,  or  before  justices  of  Aim 
JPrius  where  it  is  surmised  that  a  partial  or  insufl'icicnt  trial  will 
pi-obably  be  had  in  the  inferior  court.  3.  To  plead  the  king's  pardon 
in  the  court  of  K.  B.  4.  To  issue  process  of  outlawry  against  the  of- 
fender, in  those  counties  or  places  where  the  process  of  inferior 
judges  w  ill  not  reach  him.    2  //a/i  '.s  F.  C.  210.    4  Comm.  320. 

A  certiorari  lies  in  all  judicial  jirocecdings,  in  which  a  writ  of  crroi' 
docs  not  lie  ;  and  it  is  a  consequence  of  all  inferior  jurisdictions, 
erected  by  act  of  parliament  to  have  their  proceedings  returnable  in 
K.  B.    Ld.  Hai/m.  46S.  580. 

But  without  laying  a  special  ground  before  the  court,  it  cannot  be 
sued  out  to  remove  proceedings  in  an  action  from  the  courts  of  the 
counties  palatine.  Doug.  749.  It  does  not  lie  to  judges  of  oyer  and 
terminer  to  remove  a  recognisance  of  appearance.  Lucas,  278.  Nor 
to  remove  a  poor's  rate.  S'.ra.  932.  975.  See  Lcac/t't  Hawk.  P.  C. 
if.  c.  27.  §  33.  i/i  «. 
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A  ccitioraii  lies  to  justices  of  the  peace  nnd  others,  even  in  socli 
cases,  wliich  they  aic  e  in  powered  hy  slalulc/f »«//!;  to  lu'ar  and  deter- 
mine; and  llic  supcrintendeni  y  of  the  court  of  K.  1).  is  not  taken 
away  witiiout  express  worfls.    2  Hawk.  P.  ('.  r.  27.  §  -2,  23. 

If  an  order  of  removal  lie  confmncd  at  the  sessions,  and  both  or- 
ders be  removed  into  li.  K.  Ijy  rcrtiorari  on  a  ease  reserved,  and  that 
court  ilisupprove  of  the  orilers,  for  want  of  jurisdiction  of  the  removing 
inajjistrales,  appearinj;  on  the  face  of  the  orii;inat  order;  the  court 
will  (|uash  both  orders,  v, ithoul  remiltinij  back  to  the  sessions  to  quash 
the  orit;inal  order,  for  the  purpose  of  enabling  them  to  ;^ivc  maintenance 
according  to  stat.  9  G'ru.  I.  r.  7.  §  9.  and  at  any  rate  they  will  not  admit 
an  application  for  amending;  their  judgment  for  quashing  both  orders 
made  in  the  term  subsequent  to  the  judgment  so  pronounced.  Hex 
V.  jUoor  Crilchiil  Puris/i,  2  JCasl,  222. 

That  a  certiorari  does  not  lie  to  remove  any  other  than  judicial  acts, 
SEC  CaM.  M9.  Say.  6. 

Where  a  rertiorurt  is  by  law  grantable  for  an  indictment,  at  the 
suit  of  the  king,  the  court  is  bound  to  award  it,  for  it  is  the  king's 
prerogative  to  sue  in  wliat  court  he  pleases  ;  but  it  is  at  the  discretion 
of  the  court  to  gran!  or  not,  in  case  of  i)rivate  prosecutions,  and  at 
the  prayer  of  the  tlefcndant ;  and  the  court  will  not  grant  it  for  the 
removal  of  an  indictment  before  justices  of  gaol  delivery,  without 
some  special  cause  ;  or  where  thcj'c  is  so  much  difficulty  in  the  case, 
that  the  judge  <lesires  it  may  be  determined  in  B.  2i.  t5'f.  Burr.  2456. 
Also  on  indiclmcnts  of  perjuiT,  forgeiy,  or  for  heinous  misdemeanors, 
the  court  will  not  generally  grant  a  certiorari  to  remove  at  the  in- 
stance of  the  defendant.  2  Ha',ok.  P.  C.  c.  27.  §  27,  28.  But  see  2 
Ld.  Katim.  1452. 

But  in  particular  cases,  the  court  will  use  their  discretion  to  grant 
a  certiorari;  as  if  the  defendant  be  of  good  character,  or  if  the  pro- 
secution be  nialicious,  or  attended  with  oppressive  circumstances. 
Leach's  Harjk.  P.  C.  ii.  c.  27.  §  28.  n. 

Where  issue  is  joined  in  the  court  below,  it  is  a  good  objection 
against  granting  a  certiorari ;  and  if  a  person  doth  not  make  use  of 
this  writ  till  the  jury  arc  sworn,  he  loses  the  benefit  of  it.  Motl.  Ca. 
16.  Stat.  43  FMz.  c.  5.  After  conviction  a  certiorari  may  not  be  had 
to  remove  an  indictment,  Sec.  unless  there  be  special  cause ;  as  if  the 
judge  below  is  doubtfvil  what  judgment  is  proper  to  be  given,  when 
It  may.  Sec  Slra.  1227.  Burr.  749.  .Vnd  after  conviction,  &c.  it 
lies  in  such  cases  where  writ  of  error  will  not  lie.  1  Sulk.  149.  The 
court  on  motion  in  an  extraordinary  case  will  grant  a  certiorari 
to  remove  a  judgment  given  in  an  inferior  court ;  but  this  is  done 
where  the  ordinary  way  of  taking  out  execution  is  hindered  in  tltc  in- 
ferior court.    1  /.ill.  J/ir.  233. 

In  common  cases  a  certiorari  will  not  lie  to  remove  a  cause  out  of  an 
inferior  court,  after  verdict.  It  is  never  sued  out  after  a  writ  of  error 
but  where  diminution  is  alleged;  and  when  the  thing  in  demand 
does  not  exceed  5/.  a  certiorari  shall  not  be  had,  but  a  writ  of  error 
or  attaint.  Stat.  21  Jac.  I.  cu/i.  23.  See  stat.  12  Geo.  I.  c.  29.  A 
certiorari  is  to  be  granted  on  matter  of  law  only  ;  and  in  many  cases 
there  must  be  a  judge's  hand  for  it.  1  Lill.  252.  Ceriioraria  to  re- 
move indictments,  i;c.  are  to  be  signed  by  a  judge;  and  to  remove 
orders,  the  ,fitti  for  luaking  out  the  writ  must  be  signed  by  some 
judge.    I  Salk.  ISO. 

Certiorari  lies  to  the  courts  of  Wales.,  and  the  cinque  ports,  counties 
palatine,  &c.    2  Hawk.  P.  C.  c.  27.  §  24,  25. 
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Things  may  not  be  removed  from  before  justices  of  peace,  which 
cannot  be  proceeded  in  by  the  court  w  here  removed  ;  as  in  ease  of  rc- 
fusini;  to  take  the  oaths,  Stc.  which  is  to  be  certified  and  inquireil  into, 
according  to  the  statute.  1  Sail:.  115.  And  where  the  court  which 
awards  the  cerihrari  cannot  hold  plea  on  the  record,  there  but  a  tenor 
of  the  record  shall  be  certified ;  lor  otherwise  if  the  record  was  re- 
moved into  is.  H.  as  it  cannot  be  sent  back,  there  w  ould  be  a  failure 
of  right  afterwards.  1  Dam:  .ilir.  792.  But  a  record  sent  by  ccriio- 
rari  into  I).  H.  may  be  sent  after  by  minimus  into  C.  li.  Ibiil.  "89.  And 
a  record  into  B.  H.  may  be  certified  into  chancery,  and  from  thence 
be  sent  by  minimus  into  an  inferior  court,  where  an  action  of  debt  is 
brought  in  an  inferior  court,  and  the  defendant  pleads  that  (he  plain- 
tifl'  hath  recovered  in  II.  li.  and  the  plaintiff  replies,  j\'ul  lirl  record, 
iS'c.     1  Saund.  97.  99. 

The  court  of  1).  H.  will  gram  a  new  certiorari  to  aflirm  a  judg- 
ment, &c.  though  generally  one  person  can  have  but  one  certiorari. 
CVo.  Jac.  369. 

A  certiorari  may  not  be  had  to  a  court  superior,  or  that  has  equal 
jurisdiction,  in  which  case  day  is  given  to  bring  in  the  record,  &c. 

Besides  the  statutes  here;d'ter  mentioned,  there  arc  several  which 
restrain,  and  many  « hich  absolutely  prohibit  a  eeriiorari,  in  order  to 
avoiti  frivolous  .ind  unfounded  delays  in  justice.  For  a  complete  list 
of  these,  if  needed,  the  student  should  consult  index  to  the  statutes. 
The  following  seem  to  have  deserved  a  short  mention  in  this  place. 

By  stats.  12  Car.  II.  cc.  23,  24.  no  certiorari  shall  be  allowed  in 
certain  cases  of  transgression  of  the  Jixcise  Law. 

By  Stat.  13  Geo.  III.  c.  78.  (which  see  at  large  tit.  Higlmays,)  no 
presentment.  Sec.  of  any  highway  shall  be  removed  from  the  sessions, 
until  it  be  traversed,  except  the  right  to  repair  be  the  question.  Or 
by  Stat.  5  5c  6  ir.  t?  H.  c.  11.  may  come  in  question.  But  this  means 
on  the  part  of  the  defendant  only,  for  on  the  part  of  the  prosecution 
it  lies  before.  No  other  proceedings  under  the  highway  act  may  be 
removed  by  certiorari ;  but  if  the  sessions  manifestly  exceed  their 
authority  in  making  orders,  they  may  be  removed  into  K.  B.  by 
certiorari  and  quashed.    Leach'a  J!a-,vi:  P.  C.  ii.  c.  2".§  37.  and  n. 

By  Stat.  16  Geo.  HI.  c.  30.  against  dcer-stealers,  no  certiorari  shall 
issue,  unless  the  party  convicted  shall  become  bound  to  the  prosecu- 
tor in  100/.  to  pay  full  costs  and  damages  w  ithin  thirty  days,  and  to 
the  justice  in  M.  to  prosecute  the  eeriiorari  with  effect.  But  in  ap- 
peal to  the  sessions,  he  may  sue  out  a  certiorari  on  six  days'  notice, 
to  prosecute.  And  tlie  like  in  effect  is  enacted  by  stats.  4  &  5  IV.  tj" 
M.  c.  23.  and  5  jtnii.  sets.  2.  c.  14.  concerning  game.  2  Hawl-.  /*.  C 
c.  27.  ^  60,  61. 

Also  by  Stat.  1  .^nn.  c.  18.  concerning  the  repair  of  bridges,  no  cer- 
tiorari shall  be  allowed.  Nor  by  stat.  8  Geo.  II.  c.  20.  for  punishing 
destroyers  of  lurn/iikea.  Nor  by  si.  12  Geo.  II.  c.  29.  for  assessing 
county  rales.  Nor  on  at.  i9  Geo.  II.  c.  21.  against  curmig  and  swear- 
ing. Nor  on  «r.  23  Gfo.  II.  c.  13.  against  sci/ucin^  ar:i/fr<T«.  Nor  on 
23  Geo.  II.  c.  36.  against  iawdy-bowses.  Nor  on  39  Geo.  II.  c.  40. 
against  stealing  lead,  iron,  lie.  Nor  on  30  Geo.  II.  c.  21.  for  pre- 
serving TfiA  in  the  Thames.  Nor  on  30  Geo.  II.  c.  24.  for  restraining 
gaming  in  public  houses.  Nor  on  31  Geo.  II.  c.  29.  for  regulating 
bread.  Nor  on  2  Geo.  III.  c.  30.  for  preventing  thefts  in  bumb-boats. 
Nor  on  lOGfO.  III.  r.  18.  agahist  ilog-sttalcrs. 

For  a  long  detail  of  further  matter  on  the  subject  of  certiorari, 
see  2  Hawlc.  P.  C.  c.  27. 
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2.  By  Stat  1  k  Z  P-  tf  M.  c.  13.  no  [habeas  corpus  orj  eertiorari 
shall  be  granled  to  remove  any  recognisance,  unless  signed  by  ihe 
Chief  Justice,  or  in  his  absence  by  one  of  the  other  judges. 

By  stats.  5  5c  6  H'.  Lf  M.  c.  11.  and  8  tr  9  ll'm.  III.  c.  33.  a  rmio- 
Tari  may  be  [granted  in  vacation  time  by  any  of  the  judged  of  B.  R. 
and  bci'urily  is  to  be  found  before  it  is  allowed.  No  crrrhrari  is 
to  be  grantcil  out  of  B.  K.  to  remove  an  indiclmcni,  or  prcacntnicnl, 
before  justices  of  peace  at  the  sessions  before  ti  ial,  unless  motion  be 
made  in  open  court,  arid  the  parly  indicted  lind  security  by  two 
persons  in  20/.  each  to  |>Jcad  to  tlic  indictment  in  IS.  li.  ifc.  And  if 
the  defendant  prosecuting  the  crrthrari  be  convicted,  the  court  of 
JS.  li.  sliall  orilcr  costs  to  the  prosecutor  of  the  indictment.  In  case 
of  ci  rliorari  gr..uted  in  vacation,  the  name  of  the  judge  .md  parly  ap- 
plying to  be  endorsed  on  the  writ.    See  tit.  J-labvas  Corpus. 

It  on  «  ccriioruri  to  remove  an  indictment  the  party  do  not  find 
manucaptors  in  the  sum  of  20/.  to  plead  to  the  indictment  and  try  it, 
according  to  the  statute,  it  is  no  unjiersvdcas.  Mo<l.  Ca.  33.  And  a 
proceilindo  may  be  granted  where  bail  is  not  put  in  before  a  judge,  on 
a  certiorari.  As  to  costs,  see  1  WiU.  139.  1  Burr.  54.  2  'J'erm  Heft, 
47. 

No  judgn»ent  or  order  to  be  removed  by  certiorari,  without  sure- 
ties found  to  the  amount  of  50/.    Stat.  S  Geo.  11  c.  19. 

The  12ih  section  of  the  slut.  38  Geo.  III.  c.  52.  providing  that  no  in- 
dictment shall  be  removed  into  the  next  adjoining  cotnily,  cxcejit  the 
penion  afi/iltjin^^  fcr  .•tuch  removal  shall  enter  into  a  recognisance  m 
40/.  for  tlie  extra  costs,  and  does  not  relate  to  indictments  sent  by  B. 
M.  to  be  tried  in  the  next  adjoining  county,  after  a  removal  tltither  by 
certiorari.    Hex  v.  Nottingham,  4  East,  208. 

Certiorari,  to  remove  convictions,  orders,  or  proceedings  of  justices, 
to  be  applied  for  within  six  calendar  montlts,  and  upon  six  days'  no- 
tice to  the  justices.  Stat.  13  GVo.  II.  r.  18.  See  Sira.  991.  and  this 
Diet.  tit.  Sessions. 

It  is  said  a  certiorari  to  remove  an  indictment  is  good,  although  it 
bear  date  before  the  taking  thereof;  but  on  a  certiorari  the  very 
record  must  be  returned,  and  not  a  transcript  of  it ;  for  if  so,  then 
the  record  will  still  remain  in  the  inferior  court.  2  Lil/.  253.  In  B. 
Ji.  the  very  record  itself  ot  indictments  is  removed  by  certiorari; 
but  usually  in  Chancery,  if  a  certiorari  be  returnable  there,  it  re- 
moves only  the  tenor  of  the  record  ;  and  therefore,  if  it  be  sent  from 
thence  into  the  King's  Bench,  they  cannot  proceed  either  to  judgment 
or  execution,  because  they  have  but  such  tenor  of  the  record  before 
them.  2  Hole's  Hist.  J'.  C.  215.  In  London  a  return  of  the  tenor 
only  is  wan-anted  by  the  city  charters.  2  Hawk.  P.  C.  c.  27.  §  26. 
76. 

On  a  eertiorari  to  remove  a  record  out  of  an  inferior  court,  the 
style  of  their  court,  and  power  to  hold  plea,  and  before  whom,  ought 
to  be  shown  on  their  ccrlificale.    Jenk.  Cent.  1  14.  232. 

A  certiorari  to  remove  an  order  of  bastardy  should  be  applied  for 
in  six  months.    Jiejc  v.  Howlett,  1  U'ils.  35. 

If  a  certiorari  be  prayed  to  remove  an  indictment  out  of  London  or 
Middlesex,  three  ilays'  notice  must  be  given  the  other  side,  or  the 
certiorari  shall  not  be  granted,    liaijm.  "4. 

3.  After  a  certiorari  is  allowed  by  the  inferior  court,  it  makes  all 
the  svbsetjuent  proceedings,  on  the  record  that  is  removed  by  it,  er- 
roneous. 2  Hawk.  P.  C.  c.  27.  §  62.  64.  Hut  if  a  certiorari  for  the 
removal  of  an  indictment  before  justices  of  peace,  be  not  delivered 
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before  lUe  iury  lie  sworn  for  the  trial  of  it,  the  justices  may  proceed, 
a  Hawk.  P.C.  c.  27.  §  64.  And  the  justices  may  set  .v  line  to  complete 
their  judgment  after  a  certiorari  delivered.    lA.  Haym.  15 ti.  See 

ante,  I.  ,  j  . 

A  certiorari  removes  all  things  done  between  the  teste  and  return. 
Ld.  Haym.  835.  1305.  And  as  it  removes  the  record  itself  out  of 
the  inferior  court,  therefore  if  it  remove  the  record  against  the  prin- 
cipal, the  accessary  cannot  l)e  tried  there.  2  llav>k.  C.  c.  29.  §  3-1-. 
And  if  the  defendant  be  convicted  of  a  capital  crime,  the  flnson  ol 
the  defendant  must  be  removed  by  /laicai  cor/ma,  ui  order  to  be  pre- 
sent in  court,  if  he  will  move  in  ;u-rcsi  of  judgmeni.  And  herein 
the  case  of  a  conviction  dilTcrs  from  that  of  a  special  verdict.  Jlurr. 
930. 

Allhoujjh  on  a  /laieas  ccr/ivs  to  remove  a  person,  the  court  may 
bail  or  discharge  the  prisoner  ;  they  can  give  no  judgment  upon  the 
record  of  the  indictment  against  him,  without  a  crrtiorari  to  reniovo 
it,  but  the  same  stands  in  force  as  it  ciid,  and  new  process  may  issue 
upon  it.  2  UaU'a  HUi.  P.  C.  211.  If  an  indictment  be  one,  but  the 
offences  several,  where  four  persons  are  indicted  together ;  a  ccriiorari 
to  remove  this  indictment  against  two  of  them,  removes  it  not  as  to 
•he  others,  but  as  to  them  the  record  remains  below.  3  f/ale's  Hht. 
214. 

If  a  cause  be  removed  from  an  inferior  court  by  certiorari,  the 
pledges  in  the  court  below  are  not  tUscharged ;  because  a  defend- 
ant may  bring  a  certiorari,  and  thereby  the  plaintilT  may  iose  his 
pledges.  Hhn.  /ir/i.  24+.  246.  A  certiorari  from  K.  B.  is  a  superse- 
deas to  restitution  in  a  forcible  entry.    1  Hawk.  P.  C.  c.  64.  §  62. 

4.  The  return  of  a  cmiorari  is  to  be  under  seal;  and  the  persoa 
to  whom  a  certiorari  is  directed  may  make  what  return  he  pleases, 
and  the  court  will  not  stop  the  filing  of  it,  on  affiilavii  of  its  falsity, 
except  wljpre  the  public  good  requii-es  it  ;  the  remedy  for  a  false  re- 
turn is  action  on  the  case,  at  tlie  suit  of  the  party  injured,  and  infor- 
mation, &c.  at  the  suit  of  the  king.    2  Hawk.  P.  C.  c.  27.  §  70. 

If  the  person  to  whom  the  certiorari  is  directed,  do  not  make  a  re- 
turn, then  an  alias,  then  a  p/uriet,  vel  causam  iio6i.i  tignijices  guare^ 
shall  be  awarded,  and  then  an  attachment.    Crom/i.  116. 


Form  of  a  Certiorari 
To  CERTirv  the  Record  of  a  Judgment. 

GEORGE  tie  Third,  isfc.  To  the  Mayor  and  Sheriffs  of  oiir  cill/ 
^  li.  and  to  every  of  them,  in  our  court  at  the  Guildhall  there 
greeting  :  IVhereas  A.  B.  hath  lately  in  our  said  court  in  the  naitl  city, 
according  to  the  custom  of  the  same  court,  iiitfittadcd  C.  I),  late  of,  i^c. 
in  an  action  of  debt  upon  demand  of  thirty  pounds;  and  thereupon,  in 
our  said  court  before  you,  obtained  judgment  against  the  said  C../br  the 
recovery  of  the  said  debt ;  and  we,  being  desirous  for  certain  reasons, 
that  the  said  record  should  by  you  be  ceiti&ed  to  us,  Do  command  you, 
that  you  send  under  your  seals  the  record  of  the  said  recovery,  with  all 
things  touching  the  same,  into  our  court  before  us  at  Westminster, 
on  the  day,  ijfc.  plainly  and  distinctly,  and  in  as  full  and  ample  mart' 
ner  as  it  now  remains  before  you,  together  with  this  writ  ;  so  tltat. 
me  on  the  part  of  the  said  A.  may  be  able  to  proceed  to  the  execu- 
tion of  the  said  Judgment,  and  do  what  shall  appear  to  us  <(f  right 
might  to  be  done.    Witness,  &c. 
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The  return  of  certiorari  may  be  thus  :  First,  on  tlic  back  of  the 
writ  endorse  llicsc  or  similar  words — "  The  fxt'cun'on  of  (hin  writ  aftm. 
/icars  in  a  Niheilulc  to  ihr  tiamr  wHt  amirxed**  Which  schedule  may 
be  in  the  foth>wiii|;  form,  on  a  piece  of /mrfAmrn/,  (not  paper,  1  Barn. 
K.  2i.  1 13.)  by  itself,  and  filed  to  the  writ. 

Middlesex. — /,  A.  B  one  of  the  kee/ters  of  the  fteace  andjusticcA  of 
our  lord  (he  kiti^^  asst\^nf(I  to  kee/t  thr  /trace  within  the  said  counlUy  and 
also  ro  hear  and  determine  divers  felonies,  tres/iasses  and  other  nnsde- 
mranors  in  the  same  county  committed.,  by  virtue  of  this  writ  tome  dc- 
iivcrrdy  do  under  my  seal  certify  unto  his  Majesty  in  his  court  of  King's 
Jienchj  the  indictmrnfy  of  which  mention  is  made  in  the  same  writ,  to- 
gethcr  with  all  matters  touchini^  the  said  indictment.  In  witness  where- 
of I  the  said  A.  U.  hax'C  to  these  /iresrnts  set  my  seal.    Given  at  , 

in  the  said  county,  the  day  of  ,  in  the  year  of  the  reign 

of  

Then  take  the  record  of  the  indictment,  and  close  it  within  tlie 
above  schedule,  and  seal  up,  and  send  thcni  both  together  with  the 
certiorari. 

CERT-MONEY,  ywas/  certain  mo«cy.]  Heail-mmnj  paid  yearly 
by  the  resiants  of  several  manors  to  the  lords  thereof,  for  the  certain. 
keeping  of  the  leet ;  and  sometimes  to  the  hundred ;  as  the  manor 
of  Hook,  in  DorselMre,  pays  ceri-monerj  to  the  hundred  of  Egerdm. 
In  ancient  records  this  is  called  cerium  teta.    See  Common  June. 

CERVISARII.  The  Haxons  had  a  duty  called  tlrinclcan,  that  is« 
rctributio  potus,  payable  by  their  tenants ;  and  such  tenants  were  in 
Domesday  called  cervisarii,  from  cervisia,  ale,  their  chief  drink  i 
though  ccrvharius  vulgarly  signifies  a  beer  or  ale  brewer. 

CERURA,  A  mound,  fence,  or  enclosure.  Cart.lirioral.de  Thetef 
ford,  MS. 

CESSAT  EXECUTIO.  In  trespass  against  two  persons,  if  it  bo 
tried  and  found  against  one,  and  the  plaintiiT  takes  his  execution 
against  him,  the  wri^t  will  abate  as  to  the  other;  for  there  ought  to 
be  a  ce.i.iai  execulio  till  it  is  tried  against  the  other  defendant.  10 
Ed:a.  IV.  1.    Sec  lit.  Mxrcuiion,  tjfc. 

CESSAVIT,  .\  writ  which  lies  (by  the  stats,  of  Gloucester,  6  Edw. 
1.  c.  4.  and  H'estm.  2.  13  Edw,  I.  cc.  21.  41.)  when  a  man  who  holds 
by  rent  or  other  services,  neglects  or  cranes  to  perform  his  services 
for  two  years  together  ;  or  where  a  religious  house  hath  lands  given 
it,  on  condition  of  ]>erforming  some  certain  spiritual  service,  as 
reading  prayers,  or  giving  alms,  and  neglects  it;  in  either  of  which 
cases  if  ilic  cesner  or  neglect  shall  have  continued  for  two  years,  the 
lord  or  donor  and  his  heirs  shall  have  a  w  rit  of  cessavit  to  recover 
the  land  itself  A'.  H.  208  In  some  instances  relating  to  religious 
houses,  called  Cesmvit  de  Cantarid. 

}{y  the  Stat,  of  Gloucester,  the  cessavit  docs  not  lie  for  lands  let 
upon  fee-(;irm  rents,  unless  they  have  lain  fresh  and  uncultivated  for 
two  years,  and  there  be  not  sufficient  distress  upon  the  premises,  or 
unless  the  t,  nant  hath  so  enclosed  the  land,  that  the  lord  cannot  come 
upon  it  to  <listraii).  E.  .V.  B.  209.  2  Inst.  298.  For  the  law  prefers 
the  simple  and  ordinary  remedies,  by  distress,  &c.  lo  (his  extraordina- 
ry one  of  forfeiture  ;  and  therefore  the  same  statute  has  provided  far- 
ther, that  on  tender  of  arrears,  and  damages  before  judgment,  and 
giving  security  for  the  future  performance  of  the  services,  (jhat  he 
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riU  no  mote  cease,)xhc  process  shall  be  at  an  end, and  the  tenant, shall 
retain  his  land,  to  wliicli  the  slat,  of  It'esim.  2.  conforms  so  far  as  may 
stand  with  convenience  and  reason  of  law.    2  /)i.v(.  40 1 .  460. 

The  stats.  4  Gfo.  II.  c.  28.  and  II  Geo.  II.  c.  19.  seem  evidently 
borrowed  from  the  above  ancient  writ  ofcrs.«jfiV.  The  former  of  these 
statutes  permits  landlords  who  have  a  ri^ht  of  le-entry  for  non-payment 
of  rent,  to  serve  an  ejectment  on  their  tenants  when  half  a  year's 
rent  is  due,  and  no  sufficient  distress  on  the  premises.  See  tit.  Jijrcl- 
mrnt.  And  the  same  remedy  is  in  substance  adopted  by  the  stat.  II 
Geo.  II.  r.  16  which  enacts,  that  where  any  tenant  at  rack  rent  shall 
be  one  year's  rent  in  urrcar,  and  shall  desert  the  demised  premises, 
leaving  'l'<^  same  uncultivated  or  unoccupied,  so  that  no  suflicieni  dis- 
tress can  be  had,  two  justices  of  the  peace  (after  notice  aflixcd  on  , 
the  premises  for  fourteen  days)  may  ^ive  the  landlord  possi:ssioii 
thereof;  and  the  lease  shall  be  void.  Sec  tit.  Distress,  Lease, 
licni. 

by  stat.  WVi(m.  2.  §  2.  the  heir  of  the  demandant  may  maintain  a 
tessavi/  af^ainst  the  heir  or  assif^nee  of  the  tenant.  IJut  in  other  cases* 
the  heir  may  not  briiij;  this  writ  for  eessiire  in  the  time  of  his  ances- 
tor ;  and  it  lies  not  but  for  annua/  seri'ier,  rrnr,  and  sue/t  likr  ;  not  for 
hotnatjr  or /taitlt.     Tenncs  tie  fa  teij.     A'rtv  A'at.  Brev.  463,  464. 

The  lord  shall  have  a  writ  of  eessavii  against  tenant  for  life, 
where  the  remainder  is  over  in  fee  to  another  j  but  the  donor  of 
an  estate-tail  shall  not  have  a  eesnavit  against  the  tenant  in  tail ; 
though  if  a  man  make  a  gift  in  tail,  the  remainder  over  in  fee  to 
another,  or  to  the  heirs  of  the  tenant  in  tail,  there  the  lord  of  whom 
the  lands  are  hoUU-n  immri/iate,  shall  have  a  f«.soi'(V  against  the  tenant 
in  tail,  because  that  he  is  tenant  to  him.  Sec.  l/iitl.  If  tiie  lord  distrains 
pending  the  writ  of  cessavit  against  his  tenant,  the  writ  shall  abate. 

The  writ  cessavit  is  directed  to  the  sheriff.  To  command  A.  B.  t/iaf, 
IStc.  he  render  to  C.  D.  c«e  messuai^e,  w/tich  he  holds  by  certain  ser- 
vices, and  which  ought  to  come  to  the  said  C.  bt/  force  of  the  statute, 
\Sc.  because  the  said  A.  in  doing  those  services  had  ceased  ttvo  years, 
ISc.  Diet. 

CESSli,  Signifies  an  assessment  or  tax,  and  is  mentioned  in  the 
stat.  22  Urn.  V\l\.  ca/i,  3.  Cesse  or  cease,  in  Ire/and,  is  an  exaction 
of  victuals,  at  a  certain  rate,  for  soldiers  in  giu'rison.  .iiiti(/.  Hi- 
bernia. 

Cl-.SSIO  BONORUM.  A  process  in  the  law  o(  .Scotland,  similar 
ij»  efTect  to  that  under  the  statutes  relating  to  Bankru/itcy  in  Jin- 
gland. 

CESSION,  Os»io.]  A  ceasing,  yielding  up,  or  giving  over.  When 
an  ecclesiastical  person  is  created  bishop,  or  a  parson  of  a  parsonage 
takes  another  benefice,  without  dispensation,  or  being  otherwise  not 
qualified.  Sec.  in  i)oth  cases  their  first  benefices  are  become  void,  and 
are  in  the  law  said  to  be  void  by  cession;  and  to  Ihose  benefices  that 
the  person  had  who  was  created  bishop,  the  king  shall  present  for 
that  time,  whoever  is  patron  of  them  ;  and  in  the  other  case,  the  pa- 
tron may  present.  Cowel. 

But  cession  in  the  case  of  bishops  does  not  take  place  till  conse- 
cration.   Dyer,  223.    See  tit.  Commendam,  Mvowson  11. 

No  person  is  entitled  to  dispensation,  but  eha/ilains  of  the  king  and 
others  mentioned  in  the  stat.  21  //,„.  VIII.  c.  13.  the  brethren,  and 
the  son'i  of  lor.ls  and  knigi.ts.  fi,ot  of  baronets,)  and  doctors  and  ba- 
chelors ol  divnnly  and  law  in  liie  Universities  of  this  realm.  1  Comm 
392.    See  tit.  Cha/ilain. 

Vol.  I.  3  G 
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Both  the  lix  ings  must  have  cure  of  souls ;  and  the  statute  express- 
ly excepts  deaneries,  archdeaconries,  chancellorships,  treasurerships, 
chanterships,  prebends  and  sinecure  rectories.  See  tit.  C/ia/ilain, 
Parsijiu 

In  case  of  a  cession  under  tlie  statute,  the  church  is  so  far  void 
upon  institution  to  the  second  living,  that  the  patron  may  take  notice 
of  it,  and  present  if  he  pleases  ;  but  it  seems  that  a  lapse  will  not 
incur  from  the  time  of  inslirulion  a^^ainst  the  patron,  unless  notice 
be  given  him  ;  but  it  will  from  the  tinie  of  iiuliiclion.  2  Will.  200. 
3  Burr.  1504.    See  tit.  Mvowsoii  II. 

(jESSOR,  /.of.]  lie  who  crasrih,  or  neglects  .so  long  to  perform  a 
duty,  that  he  thereby  incurs  the  danger  of  the  law.  Old  Mil.  Bm. 
!36. — See  tit.  Ceasax'R. 

CESSURE,  or  crsxer  ;  ceasing,  giving  over  j  or  departing  from. 
Stat.  IVrsim.  2.  r.  I.  See  tit.  Ceaaavit. 

CESTUI  QUE  TRUST,  [or,  cestui  a  que  friMf.]  Is  he  in  trust  for 
whom,  or  to  whose  use  or  benefit,  another  man  is  enfeoffed  or  seised 
of  lands  or  tenements.  By  Stat.  29  Car.  II.  r.  3.  land  ufceetui  gue  irutt 
may  be  delivered  in  execution.    Sec  tit.  7Vwa7«,  Uses. 

CESTUI  QUE  USE,  [more  accurately  as  in  old  Law  Tracts,  cestui 
S  que  use,  Fr.  cestui  a  I'tise  de  y"/.J  He  to  whose  uue  any  other  man 
is  enfeoffed  of  lands  or  tenements.  1  Kcfi.  133.  Feoffees  to  uses  were 
formerly  deemed  owners  of  the  lands ;  but  now  the  possession  is  adjudg- 
ed in  cestui  i;ue  use,  and  without  any  entry  he  may  bring  assise,  &c. 
Stat.  27  Hen.  VIII.  c.  10.  Cro.  JCliz.  46.    See  tit.  Use. 

CESTUI  [a]  QUE  VIE,  He  for  whose  life  any  lands  or  tenements 
are  granted.    J'erlc.  97.  See  tit.  Oecufiant. 

CHACE.^,  A  station  of  game  more  extended  than  a  park,  and  Ies» 
than  a  forest ;  and  is  sometimes  taken  for  the  liberty  of  chasing  or 
hunting  within  such  a  district.  And  according  to  Bhunt  it  hath  an- 
other signification,  i.e.  the  way  through  which  cattle  arc  drove  to  pas- 
ture, commonly  called  in  some  places  a  drove  tuaii,  Braclon,  lib.  4.  r. 
44.  Vide  C/iase. 

CH  ACEARE  acl  lefiorcs,  vet  vut/ies  :  To  hunt  hare  or  fox.  Cartular. 
Abbal.  Glaslon.  MS.  87. 

CHACURUS,  from  the  Fr.  cAasscar.]  A  horse  for  the  chase  ;  or 
rather  a  hound  or  dog,  a  courser.    Hot.  7  Johan. 

CHAFE,  from  the  Fr.  chaufer,xo  heal,  whence  our  chafing  dish. 

CHAFE^\^\X,  An  officer  in  Chancery,  that  fitteih  the  viax  for  seal- 
ing of  the  writs,  commissions,  and  such  other  instruments  as  are  there 
made  to  he  issued  out. 

CH.-\.FFERS,  Seem  to  signify  wares  or  merchandise  ;  and  chaffering 
is  yet  used  for  buying  and  selling,  or  i-athcr  a  kind  of  bartering  of  one 
thing  for  another.  The  word  is  mentioned  in  the  slat.  3  Etlia.  IV. 
c.  4. 

CH.MNS,  Hanging  in.    See  tit.  Murder. 
CHAIRS,  See  Coaches. 

CHALDRON  or  CHALDER  of  coals.    Sec  tit.  Coals. 

CHALKINCi,  The  merchants  of  the  staple  require  to  be  eased  of 
divers  new  impositions,  as  chalking,  ironagc,  wharfage,  &c.  Jiot.  Part. 
50  /CrfTO.  III. 

CH.\LLENGE,  Calumnia,  from  the  Fr.  chatenger.']  An  exception 
taken  cither  against  persons  or  things.  Persons  as  to  jurors,  or  any 
one  or  more  of  them  :  or  in  case  of  felony,  by  the  prisoner  at  the  bar 

against  things,  as  a  declaration.  Sec.  Terms  de  la  Irti,  109  The  former 

is  the  most  frequent  signification  in  which  this  term  is  used,  and 
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whicU  shall  here  be  shortly  mentioned ;  referring  for  further  matter 
to  111.  Jury,  Trial,  in  this  Dicltatmry. 

Tlicre  arc  two  kinds  of  challenge ;  either  to  the  array,  by  wlucli  is 
meant  llic  ivliolc  jury  as  it  stands  arrayrd  in  tlie  jianel,  or  little 
square  fianc  ol  parchment,  on  which  the  jurors'  names  arc  written  ;  or 
to  the  /lolh,  by  which  arc  meant  the  several  particular  persons  or 
Acurfj  in  the  array.    1  Inal.  156.  158. 

C/iallcnge  to  jurors  is  also  divided  into  challengf  /irinci/ial  or  fremfi- 
torxj;  and  challrngr  fur  cause;  i.  e.  upon  cause  or  reason  alleged  : 
cltalkng:  principal  or  peremptory,  is  that  which  the  law  allows  without 
cause  alleged,  or  further  examination  ;  as  a  prisoner  at  the  bar,  ar- 
raigned for  felony,  may  c/iallrngr  peremptorily  the  number  allowed 
him  by  law,  one  after  another,  alleging  no  cause,  but  his  own  dislike, 
and  they  shall  be  put  off,  and  new  taken  in  their  places :  but  yet  there 
is  a  difference  between  c/mllrngr  principal,  and  chitUrngc  peremptory  ; 
the  latter  being  used  only  in  mattei-s  criminal,  and  barely  without  cause 
alleged ;  (vhereas  the  former  is  in  civil  actions  for  the  most  part,  and 
by  assigning  sonic  such  cause  of  exception,  as,  being  found  true,  the 
law  allows.    Siaiindf.  P.  C.  124.  157.  I.amO.  Eiren.  lib.  4.  ca/i.  U. 

Challenge  \o  the  favour,  Hhich  is  a  species  of  ch.-illengc  for  cause,  is 
where  the  plaintill'  or  dcffiidanl  is  tenant  to  the  sheriff,  or  if  the  she- 
rin  "s  son  hath  married  the  d.nightcr  of  the  party,  S;c.  and  is  also  when 
cither  party  cannot  take  any  principal  challenge,  but  showeth  cause  of 
favour;  and  causes  of  favour  arc  inlinitc.  If  one  of  the  parties  is  of 
aflinity  to  a  juror,  the  juior  hath  married  the  plaintiiTs  daughter,  Sec. 
If  a  juror  hath  given  a  verdict  before  in  the  cause,  matter  or  title  ;  if 
one  labours  a  juror  to  give  his  verdict  ;  if  after  he  is  returned,  a  juror 
cats  and  drinks  at  the  charge  of  cither  party  ;  if  the  plaintiff,  S(c.  be 
his  master,  or  the  juror  hath  any  interest  in  the  thing  demanded,  &c. 
these  are  challenges  to  the  favour.    2  lioll.  Abr.  636.    Hob.  2y.t. 

Challbngk  to  I'iGHT.  It  is  a  vciy  high  offence  to  challenge  an- 
other, either  by  word  or  letter,  to  fight  a  duel,  or  to  be  the  messenger 
of  such  a  challenge,  or  even  barely  to  endeavour  to  provoke  another  to 
send  a  challenge,  or  to  light;  as  by  dispersing  letters  to  that  purpose, 
full  of  reflections,  and  insinuating  a  desire  to  fight,  Sec.  I  Hawk.  P. 
C.  c.  63.  §  3. 

By  Stat.  9  Ann.  c.  U.  ^  8.  (See  tit.  Gaming  ;)  "Whoever  shall  [as- 
sault and  beat,j  or  challenge,  or  provoke  to  fight,  any  other  person  or 
persons  whatsoever,  upon  account  of  any  money  won  by  gaming,  play- 
ing, or  betting  at  any  of  the  games  mentioned  in  that  act,  shall,  on 
conviction  by  indictment  or  information,  forfeit  all  their  goods,  chattels 
and  personal  estate,  and  suffer  imprisonment  without  bail,  in  the  coun- 
ty prison,  for  two  years,'* 

It  is  now  every  day's  practice  for  the  court  of  AT.  J3.  to  grant  inform- 
ations against  persons  sending  challenges  to  jualiccs  of  the  jicace,  and 
in  other  heinous  cases. 

For  further  matter,  Sec  tit.  Murder. 

CH.-\MUERDEK.INS,  or  CAoniirr-dcofon*,  were  certain  poor  Irish 
scholars,  clothed  in  mean  habit,  and  living  under  no  rule  ;  or  rather 
beggars  banished  England  by  stat.  I  Hen.  V.  caji.  7,  8. 

CH.WIBERLAIN,  Canierartus.~^  Is  variously  used  in  our  laws,  sta- 
tutes and  chronicles  :  as  first  there  is  Lord  Great  Chamberlain  of  En- 
gland,lo  whose  office  belongs  the  government  of  the  palace  at  IVestmin- 
mer;  and  upon  all  solemn  occasions  the  keys  of  IVeximinster-Hall,  mi 
the  court  of  Hei/ueats  arc  delivered  to  him;  he  disposes  of  the  sword 
01  State  to  be  carried  before  iliu  king  when  he  comes  to  the  parUa- 
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ment,  and  goes  on  ihc  right  hand  of  ihc  sword  next  to  the  king's  person ; 
Jk-  lias  ilic  care  ol  providing  all  things  in  the  House  of  Lonls  in  tlie 
time  of  parli.MTienl ;  to  liini  belongs  livery  and  lodgings  in  the  king's 
conrti  And  the  genllenran  usher  of  the  black  rod,  yeoman  usher, 

&e.  are  under  his  autliurily. 

The  office  of  Lord  Grnit  Chamberlain  nf  Kimlantl  is  hereditary;  and 
where  a  person  dies  seised  in  fee  of  this  oRiee,  leaving  two  sisters, 
the  ofliee  belongs  to  both  sisters,  and  they  may  execute  it  by  deputy  : 
but  such  deputy  must  be  approved  of  by  (he  king,  and  must  not  be  of 
a  degree  infei'iorto  a  knight.    2  /ire  P.  C.  146.  Svo.  rd. 

The  Lord  Chamberlain  f>f  the  Household  has  the  oversight  and 
government  of  all  officers  belonging  to  the  king's  chamber,  (except  the 
bed-chamber,  which  is  inider  the  groom  of  the  stole,)  and  also  of  the 
■wardrobe  ;  of  anihcei's  retained  in  tlie  king's  service,  messengers, 
comedians,  revels,  music,  5ic.  The  Serjeants  at  arms  arc  likewise  un- 
der his  inspection  ;  and  the  king's  chaphuns,  physicians,  apothecaries, 
surgeons,  barbers.  Sec.  And  he  hath  under  him  a  vice-chamberlain, 
both  being  always  privy  counsellors. 

There  were  formerly  chamberlains  of  the  king's  courts.  7  Edm. 
VI.  ctt/t.  I.  And  there  are  chamberlains  of  the  Exche(|uer,  who  keep 
a  conirolment  of  the  pells,  of  receipts  and  exitiin^  and  have  in  their 
custody  the  leagues  and  treaties  with  foreign  princes,  many  ancient 
records,  the  two  famous  books  of  antiquity  called  Uomcsdaii,  and  the 
J3lack  Book  of  the  lixchei/uer  ;  and  the  standards  of  money,  and  weights 
and  measures,  are  kepi  by  them.  There  are  also  nnder-chanil>erlains 
of  the  Exchequer,  who  make  searches  for  all  records  in  the  treasury, 
and  .ire  concerned  in  making  out  the  tallies,  U.C.  The  office  of  cham- 
berlain of  the  Exche(|uer  is  mentioned  in  the  slat.  34  k  33  Hen.  VIU. 
ra/r.  16.  Besides  these,  we  read  of  a  chamberlain  of  .'Vort/i  li'alet. 
Sro'jir,  p.  641. 

A  chamberlain  of  Chester,  to  whom  it  belongs  to  receive  the  rents 
and  revenues  of  that  city,  and  when  there  is  no  Prince  of  tl'ales,  and 
Karl  of  Chester,  he  hath  the  receiving  and  returning  of  all  writs 
coming  tliitlicr  out  of  any  of  the  king's  courts.  See  tit.  Counties  Pa- 
latine. 

The  chamberlain  of  London,  who  is  commonly  the  receiver  of  the 
city  rents  payable  into  the  chamber  ;  and  hath  great  auihorily  in  ma- 
king and  determining  Ihc  rights  of  freemen;  as  also  concerning  appren- 
tices, orphans,  &c.    See  tit.  London. 

CH.'\M1!ERS  OF  THK  KING,  Kegix  eamerx.']  The  havens  or 
ports  of  the  kingdom  are  so  called  in  our  ancient  records.  Mare 
Clans,  fol.  '242. 

CH.\MBRE  DEPEINTE,  Anciently  St.  Jidward's  chamber,  now 
called  the  fiainied  rhomher.    See  lit.  Parliament. 

CH.\MP.\RTY  or  Cir.\MPERTY,  eam/ii  /lartitio,  because  the  par- 
tics  in  eham/it  rtti  agree  to  divide  the  land.  Sec.  in  question.]  A  bai^ 
gain  with  tlie  plaintiff  or  defendant  in  any  suit,  to  have  part  of  the 
land,  debt,  or  olhi'r  thing  sued  for,  if  the  party  that  undertakes  it  l>re- 
vails  therein.  Whereupon  the  Chanipcrtor  is  lo  carry  on  the  parly's 
suit  at  his  own  expense.  See  4  Comm.  135.  1  Inst.  368.  Il  is  a  spe- 
cies of  mainienauee,  and  punished  in  the  same  manner.  This  seems  to 
have  been  an  ancient  grievance  in  our  nation  ;  for  notwiihslanding  the 
several  statutes  of  ll'rstm.  1.  3  Rdv>.  1.  ca/i  25.  ll'rslm.  2.  13  A'rfni. 
1.  c.  4!).  28  Kd'.i>.  I.  Stat.  3.  c.  11.  and  33  Edw.  I.  slat.  3.  &c.  and  a 
form  of  a  writ  framed  to  them  ;  yet  stats.  4  lUho.  HI.  c.  II.  and  32 
itcn.  VIU.  co/i.  9.  enacted.  That  whereas  former  statutes  provided 


C  H  A 


421 


redress  for  this  evil  in  the  Kinf,  Bench  only,  from  henceforth  it  should 
be  lawful  for  luslices  of  the  Common  Pka«,  ju^llces  ol  assise, 
anil  justices  of  peace  in  their  quarter  sessions,  to  UKiuire,  hear  and 
determine  this  and  such  like  casts,  as  well  at  the  suit  of  the  kln^', 
as  of  the  party  :  and  this  offence  is  punishable  by  common  law  and 
statute;  the  siat.  33  Ed-.u.  I.  stat,  3.  makes  the  offenders  liable  to 
three  years'  imprisonment,  and  a  line  at  the  king's  pleasure.  Uy  the 
Stat.  28  Kilw.  I.e.  U.  it  is  ordained,  that  no  officer,  nor  any  other,  shall 
take  upon  him  any  business  in  suit,  to  have  part  of  the  thin);  in 
plea;  nor  none  upon  any  covvnanl,  shall  ^ive  up  his  lisht  to  another; 
and  if  any  do,  and  be'  convicted  thereof,  the  taker  shall  forfeit  to 
the  king  so  much  of  his  lands  and  goods  as  amounts  to  the  value  of  the 
pan  purchased. 

In  the  construction  of  these  statutes,  it  hath  been  adjudged,  that  un- 
der die  word  rotij-noHr,  all  kinds  of  promises  and  contracts  are  included, 
^vhether  by  writing,  or  parol :  that  rent  granted  out  of  land  in  variance, 
is  within  the  statute  of  c/mm/ii  riii :  and  grants  of  part  of  the  thing  in 
suit  made  merely  in  considri-ation  of  the  maintenance,  or  champerty, 
are  within  the  meaning  of  this  statute  ;  but  not  such  as  arc  made  in 
consideration  of  a  precedent  honest  debt,  which  is  agreed  to  be  satis- 
fied with  the  thing  in  demand  when  recovered.  vV.  /J.  172.  2  Inst. 
309.  2  Nol/.  Mr.  113. 

It  is  said  not  to  be  material,  whether  he  who  brings  a  writ  of  c/mm- 
/irr/y,  did  in  truth  suffer  any  damage  by  it;  or  whether  the  plea 
wherein  it  is  alleged  be  determined  or  not.  I  liaiok.  P.  C.  c.  84. 
A  conveyance  cxecutcti  pending  a  plea,  in  pursuance  of  a  bargain 
made  before,  is  not  within  the  statutes  against  cha^n/irriij  ;  and  if  a 
man  purchase  land  of  a  party,  pending  the  writ,  if  it  be  bomi  Jitlf^  and 
not  to  maintain,  it  is  not  cimmtirrly.  jV.  H.  272.  2  Holl.  ,ibr.  1 13. 
nut  it  hath  been  held,  that  the  purchase  of  land  while  a  suit  of  equity 
concerning  it  is  depending,  is  within  the  purview  of  the  statute  28 
Kdvj.  I.  Stat.  3.  c.  II.  Moor,  665.  A  lease  for  life,  or  years,  or  a  vo- 
luntary gift  of  land,  is  within  tlie  statutes  of  c/iam/irrty  ;  but  not  a  suP- 
render  made  by  a  lessee  to  his  lessor ;  or  a  conveyance  relating  to 
lands  in  suit,  made  by  a  father  to  his  son,  &c.    1  Hawk.  P.  C.  c.  84. 

The  giving  part  of  the  lands  in  suit,  after  the  end  of  it,  to  a  coun- 
sellor for  his  reward,  is  not  cimmfieriij,  if  there  be  no  precedent  bargain 
relating  to  such  gift ;  but  if  it  had  been  agreed  between  the  counsellor 
and  his  client  before  the  action  brought,  that  he  should  have  i).irt  for  his 
reward,  then  it  would  be  ehamficrtu.  Bro  Chamfieri.  3.  And  it  is 
dangerous  to  meddle  with  any  such  gift,  since  it  carries  with  it  a 
strong  presumption  of  clmm/ieriy.  2  Inat.  564.  If  any  attorney  follow 
a  cause  to  be  paid  in  gross,  when  the  thing  in  suit  is  recovei-cd.  it  hath 
been  adjudged,  that  this  is  c//aw)/)«T/y.  Hob.  117.  Ever)'  cham/ierty 
implies  maintenance ;  but  every  maintenance  is  not  cham/icriy.  from. 
Jur.  39.  2  ln.sl.  203. 

To  this  head  may  be  referred  the  provision  of  the  stat.  32  Hen. 
VIII.  c.  9.  that  no  one  shall  sell  or  purchase  any  pretended  right  or 
title  to  land,  unless  the  vendor  hath  received  the  promts  thereof  for 
one  whole  year  before  such  grant ;  or  hath  been  in  actual  possession 
of  the  land,  or  of  the  reversion  or  remainder ;  on  pain  that  both  pur- 
chaser and  vendor  shall  each  forfeit  the  value  of  such  land  to  the  king 
and  the  prosecutor.    See  tit.  Mainirnance. 

CHA.MPERTORS,  .\re  defined  by  statute  to  be  those  who  move 
pleas  or  suits,  or  cause  them  to  be  njoved,  either  by  their  own  pro- 
curement or  by  others,  and  sue  them  at  their  proper  costs,  to  have 
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part  of  the  land  in  variance,  or  part  of  the  gain.    3J  Jidm.  I.  sUt.  3. 

Sec  the  preceding  article. 

CHAMPION,  fo/n/HO.]  Is  taken  in  the  law  not  only  for  him  that 
fights  a  combat  in  liis  own  cause,  but  also  fur  him  that  doth  it  in  the 
place  or  quarrel  of  another.  Brad.  lib.  3.  iriici.  2.  cu/i.  21.  And  in  Sir 
Jiil'.vard  Hi.ihr'a  notes  on  Ufilon,  Jul.  36.  it  appears,  that  Henry  dc 
J^crru  fu  rg^  for  thirty  marks  fee,  did  by  charter  covenant  to  be  chamfiion 
to  /fK.ffT,  abbot  of  Glaslinbury.  jIn.  42  llin.  111.  These  rAam//icnj, 
me.'.tionec)  in  our  law  books  and  histories,  were  usually  hired  ;  and  any 
one  might  hire  them,  except  parricides,  and  those  wlio  were  accused 
of  the  highest  (jflcnces:  before  they  came  into  the  field,  they  shaved 
their  heads,  and  made  oath  that  they  believed  the  persons  who  hired 
them,  were  in  the  right,  and  that  they  would  defend  their  cause  to  the 
utmost  of  their  power ;  which  was  always  done  on  foot,  and  with  no 
other  weapon  than  a  stick  or  club,  and  a  shield;  and  before  they  en- 
gaged, they  always  made  an  offeruig  to  the  church,  that  God  might 
assist  them  in  tiie  battle.  When  the  battle  was  over,  the  punish- 
ment of  a  chamfiion  overcome,  and  likewise  of  the  person  for  whom 
he  fought  was  various  :  if  it  was  the  chamfiion  of  a  woman  for  a  capi- 
tal offence,  she  was  burnt,  and  the  chamfiion  hanged  j  if  it  was  of  a 
man,  and  not  for  a  capital  crime,  he  not  only  made  satisfaction,  but  had 
his  right  hand  cut  off;  and  the  man  was  to  be  close  confined  in  pri- 
son, till  the  battle  was  over.    Brad,  lib.  2.  c.  33.    See  tit.  Band. 

Victory  in  the  trial  by  battel  is  obtained,  if  either  champion  proves 
recrt  ani;  that  is,  yields  ami  pronounces  the  horrible  word  of  craven ; 
a  word  of  disgrace  and  obloquy,  rather  than  of  any  determinate  mean- 
ing. But  a  horrible  word  it  indeed  is  to  the  vanquished  champion: 
since  as  a  punishment  to  him  for  forfeiting  (he  land  of  his  principal,  by 
pronouncing  that  shameful  word,  he  is  condemned  as  a  recreant  to 
become  infamous,  and  not  to  be  accounted  liber  el  legalis  homo  j  being 
,  supposed  by  the  event  to  be  proved  forsworn,  and  therefore  never  to 
be  put  upon  a  jur)-,  or  admitted  as  a  witness  in  any  cause.  3  Comm. 
340. 

CHAMPION  OF  THE  KING,  eamfiio  regis.']  An  ancient  officer, 
whose  office  it  is  at  tlie  coronation  of  our  kings,  when  the  king  is  at  din- 
ner, to  ride  armed  cafi-a-fiie  into  IVestminaier  HalU  and  by  the  proclama- 
tion of  a  herald  make  a  challenge,  That  if  any  man  shall  deny  the  king't 
title  to  the  cro^rn^  he  is  there  ready  to  defend  it  in  single  eombaty  ^c* 
Which  being  done,  the  king  drinks  to  him  and  sends  him  a  gilt  cup 
with  a  cover  full  of  wine,  which  the  chamfnon  drinks,  and  hath  the  cup 
for  his  fee.  This  office,  ever  since  the  coronation  of  King  Richard  II. 
when  /laldwin  Frcvillc  exhibited  his  petition  for  it,  was  adjudged  from 
him  to  Sir  yoAn  Dymocke  his  competitor,  (both  claiming  from  jl/armira,) 
and  hath  contir.ued  ever  since  in  the  family  of  the  Dymockes ;  who 
hold  the  manor  of  Scrii'etsby  (or  Scrivel.tbtiry')  in  Lincolnshire.,  here- 
ditary from  the  Marmions^  by  grand  scrjcanly,  viz.  That  the  lord 
thereof  shall  be  the  king's  chamfiion^  as  abovesaid.  Accordingly  Sir 
Ed'-.eard  Dymocke  performed  this  office  at  the  coronation  of  King 
Charles  II.  .'\nd  a  person  of  the  name  of  Dymocke  pcrfonned  it  at 
the  coronation  of  his  present  Majesty  George  the  Third. 

CHANCE,  where  a  man  commits  an  unlawful  act,  by  misfortune^ 
or  chance,  and  not  by  design,  it  is  a  deficiency  of  the  will ;  as  here  it 
observes  a  total  neutrality,  and  doth  not  cooperate  with  the  deed  ;  which 
therefore  wants  one  main  ingredient  of  a  crime.  Of  this  as  it  affects 
the  life  of  another,  See  tit.  Murder.  It  is  to  be  observed,  how- 
ever, generally,  that  if  any  accidental  miscluef  happens  to  follow  from 
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the  performance  of  a  la'uful  act,  the  party  stands  excused  from  all 
truilt  ■  but  if  a  man  be  doing  any  thing  unlawful,  and  a  conscf|ucnce 
ensues  which  he  did  not  foresee  or  inlrnd,  as  tlie  death  of  a  man  or 
the  like,  his  want  of  foresight  shall  be  no  excuse  ;  for  bcmg  guilly  of 
one  offence,  in  doing  antecedently  what  is  in  itself  unlawful,  he  is 
criminally  guilty  of  w  hatever  consequence  may  follow  the  first  misbe- 
haviour,   i  //u/c'.<  P.  C.  39.    Sec  til.  Chancc-mrdlrv. 

CH.\N'CELLOR,  Cancdlarim.'^  Was  at  first  only  a  chief  notary 
or  scribe  under  the  emperor,  and  was  called  cancrllariua,  because  he 
sate  intra  cancelhs,  to  avoid  the  crowd  of  the  people.  This  word  is  by 
some  derived  from  cancclh,  and  by  others  from  cancrllis,  an  enclosed 
or  separated  place,  or  chancel,  encompassed  with  bars,  to  defend  the 
judges  and  other  officers  from  the  press  of  the  public.  And  can- 
€eUarius  originally,  as  Lu/iamis  thinks,  signified  only  the  register  in 
eourt  ;  Gra/i/ianos,  scil.  qui  contcribendin  el  excipicndit  Judkiim  aclit 
dam  o/icram :  but  this  name  and  officer  is  of  late  times  greatly  advan- 
ced, not  only  in  this,  but  in  other  kingdoms  ;  for  he  is  the  chief  admi- 
nistrator of  justice,  next  to  the  Sovereign,  who  anciently  heard  equi- 
table causes  himself. 

All  other  justices  in  this  kingdom  are  tied  to  the  strict  rules  of  the 
law,  in  their  judgments ;  but  the  Chancellor  hath  power  to  moderate 
the  written  law,  governing  his  judgment  by  the  law  of  nature  and  con- 
science, and  ordering  all  things  jnxia  <c(/uum  el  bonum  :  and  having 
the  king's  power  in  these  matters,  he  hath  been  called  the  keeper  of 
the  king's  conscience.  It  has  been  suggested,  that  the  Chancellor 
originally  presided  over  a  political  college  of  secretaries,  for  the 
•writing  of  treaties,  grants,  and  other  public  business ;  and  that  the 
court  of  equity  under  the  old  constitution  was  held  before  the  king 
and  his  council  in  the  palace,  where  one  supreme  court  for  business  of" 
every  kind  was  kept:  and  at  first  the  Chancellor  became  a  judge  to 
hear  and  determine  petitions  to  the  king,  which  were  referi-cd  to  him, 
and  in  the  end,  as  business  increased,  the  people  entitled  their  suits 
to  the  chancellor  and  not  to  the  king,  and  thus  the  chancellor's  eciui- 
tablc  power  had  by  degrees  commencement  by  prescription.  Hist. 
Chan.  /I.  3.  10.  44.  &c. 

Staunford  says,  the  Chancellor  hath  two  powers ;  one  absolute,  the 
other  ordinary  ;  meaning,  that  although  by  his  ordinary  power,  in  some 
eases,  he  must  observe  the  fonn  of  proceeding  as  other  inferior 
judges ;  in  his  absolute  power  he  is  not  limited  by  the  law,  but  by  con- 
science and  equity,  according  to  the  circumstances  of  things.  See 
fiost^  tit.  Chancery. 

And  though  Potydore  Virgil,  in  his  history  of  England,  makes 
William  the  First,  called  the  Comjueror,  the  founder  of  our  chancellors, 
yet  Dugdale  has  shown  that  there  were  many  chancellors  of  England 
long  before  that  time,  which  are  mentioned  in  his  Origines  Juridicalee, 
and  catalogues  of  chancellors  ;  and  Sir  Edward  Coke,  in  his  fourth  In- 
stitute, saith,  it  is  certain,  that  both  the  British  and  Saxon  kings  had 
their  chancellors,  whose  great  authority  under  their  kings  were  in  all 
probability  drawn  from  the  reasonable  custom  of  neighbouring  nations 
and  the  civil  law. 

He  that  bears  this  chief  magistracy,  is  styled  the  Lord  High  Chan- 
eellor  of  Great  Britain,  which  is  the  highest  honour  of  ihe  long  robe. 
A  chancellor  may  be  made  so  at  will,  by  patent,  but  it  is  said  not  for 
life,  for  being  an  ancient  office,  it  ought  to  be  granted  as  hath  been 
accustomed.    2  Inti.  87.    But  Sir  £d-Mrit  Hide,  afterwards  Earl  of 
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Clarmdon,  had  a  patent  to  be  lord  chancellor  for  life,  though  he  was 
dismissed  from  that  office,  and  the  pulciil  declared  void.    I  Sid.  338. 

By  the  stat.  5  Jitiz.  caji.  18.  the  Lord  Chancellor  and  Keeper  have 
one  and  the  same  power;  and  therefore  since  that  statute,  there  can- 
not be  a  Lord  Chancellor  and  Lord  Keeper  at  the  same  time;  before, 
there  miRht,  and  had  been.  4  Inal.  78.  King  Hmry  V.  had  a  great 
seal  of  gold,  which  he  delivered  to  tlie  Bishop  of  Durham,  and  made 
him  Lord  Chancellor,  and  also  another  of  silver,  which  he  delivered  to 
the  Bishop  of  Lomloyi  to  keep.  But  the  Lord  Jlridi^mnn  was  Lord 
Keeper,  and  Lord  Chief  Justice  of  the  Common  Pleas  at  the  same  time; 
which  offices  were  held  not  to  be  inconsistent.  IbUI.  By  stat.  1  11'.  iS 
At.  caf}.  21.  Commissioners  appointed  to  execute  the  office  of  Loixl 
Chancellor,  may  exercise  all  the  authority,  jurisdiction,  and  execution 
of  laws,  which  the  Lord  Chancellor,  or  Lord  Keeper,  of  right  ought  to 
use  and  execute,  &c.  since  which  statute  this  high  office  hath  been 
several  times  in  commission. 

The  office  of  Lord  Chaxcellob  or  Lord  Keeper,  is  now  created 
by  the  mere  delivery  of  the  King's  great  seal  into  his  custody: 
whereby  he  becomes,  without  writ  or  patent,  an  officer  of  the  great- 
est weight  and  power  of  any  now  subsisting  in  the  kingdom,  and  supe- 
rior in  point  of  precedency  to  every  temporal  lord.  And  the  act  of 
taking  away  this  seal  by  the  king,  or  <if  its  being  resigned  or  given 
tip  by  the  Chancellor,  determines  his  office.  (See  I  Sid.  338.)  He  is  a 
privy  counsellor  by  his  office  ;  and  according  to  Loi*d  Chancellor  ElUs' 
mere,  prolocutor  of  the  House  of  Lords  by  prescription.  To  him  be- 
longs the  appointment  of  all  the  Justices  6f  Peace  throughout  the 
kingdom.  Being  formerly  usually  an  Ecclesiastic,  (for  none  else 
were  then  capable  of  an  office  so  conversant  with  writings,)  and  pre- 
siding over  the  Royal  Chapel,  he  became  keeper  of  the  King's  con- 
science ;  visitor,  in  right  of  the  king,  of  all  hospitJs  and  colleges  of  the 
king's  foundation,  and  patron  of  all  the  king's  livings  under  the  value 
of  iwenly  marks  a  year  in  the  king's  books  (38  Jidit:  ill.  3.  K  .V. 
B.  35.  though  Hob.  214.  extends  this  value  to  Imeniy  fiounds.)  He  is 
the  general  guardian  of  all  infants,  idiots,  and  lunatics ;  and  has  the 
general  superintendence  of  all  charitable  uses  in  the  kingdom.  And 
all  this  over  and  above  the  vast  and  extensive  jurisdiction  which  he 
exercises  in  bis  judicial  capacity  in  the  Court  of  Chancery.  3  Comm. 
47. 

The  stat.  25  Edm.  III.  c.  2.  declares  it  to  be  treason  to  slay  tl«; 
Chaneetior  (and  ceitain  other  judges)  being  in  iheir  places  doing  their 
offices ;  and  it  seems  that  the  Lord  Keeper  and  Commissioners  of  the 
great  seal  are  within  this  sratuie  by  virtue  of  stats.  5  Eliz.  c.  18.  and 
I   ir.  fjf  Af.  c.  21.  already  mentioned.    See  tit.  Treason. 

The  Lord  Chancellor,  when  there  is  no  Lord  High  Steward,  is  ac- 
counted the  first  ofliccr  in  the  kingtlom  ;  and  he  not  only  keeps  the 
king's  great  seal,  but  all  patents,  commissions,  warrants,  Sec.  from  the 
king,  are  perused  and  examined  by  him  before  signed ;  and  Lord 
Coke  says  the  Lord  Chancellor  is  so  termed  a  caret llando,  from  cancel- 
tir.s  the  king'.i  Idlers  patent,  when  granted  contrary  to  law  ;  which  is 
the  highest  point  of  his  jurisiliclion.  4  Insi.  88.  He  by  his  oath 
swears  well  an.l  truly  to  serve  the  king,  and  to  do  right  to  all  manner 
of  people,  &c.  In  his  judicial  capacity,  he  hath  divers  assist,ints  and 
OiTiccrs,  viz.  the  Master  of  the  Rolls,  the  Masters  in  Chancery,  kc. 
And  in  matters  of  difficiiltv,  he  calls  one  or  more  of  the  chief  justices 
and  judges  to  assist  hiii'.  in  making  his  decrees ;  though  in  such  cases 
they  only  give  their  advice  and  opinion,  and  have  no  share  whatever 
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01  the  judicial  aulhoriiy.  See  stat.  1  Geo.  III.  c.  1.9.  6.  whereby  his 
maji-siy  is  empoweivd  to  Rram  5,000/.  a  year  out  of  Ihe  post-ofHce 
revenue  to  the  Lord  Chancellor. 

The  Maeler  of  Ihe  RotU,  however,  has  judicial  power,  and  is  ai)  as- 
sislaiu  to  the  Lord  Chancellor  when  present,  and  his  deputy  when 
absent;  but  he  has  cenain  causes  assigned  him  to  hear  and  decree, 
which  he  usually  dotli  on  certain  days  appointed  at  the  chapel  of  the 
Rolls,  being  assisted  by  one  or  more  masters  in  chancery  :  he  is,  by 
virtue  of  his  office,  chief  of  the  masters  of  chancery,  aiid  chief  clerk 
of  the  petty-bag  oflice.    See  iUeo.  II.  c.  30.  lit.  Drcrrr. 

The  Twtlvr  Maulers  in  Chancer:/  sit  some  of  them  in  court,  and 
take  notice  of  such  references  as  arc  made  to  them,  to  be  reported  to 
the  court,  relating  to  mailers  of  practice,  the  stale  of  the  proceedings, 
accounts.  Sec.  and  they  also  take  uflidavits,  acknowledge  deeds  and  re- 
cognisances, &c.    See  tit.  Master  in  Chancery. 

The  Six  Clerks  in  chancery  transact  and  file  all  proceedings  by 
bill  and  answer;  and  also  issue  out  some  patents  that  pass  Ihe  great 
seal ;  which  business  is  done  by  their  under  clerks,  each  of  whom 
has  a  seat  there,  and  whereof  every  sixlh  clerk  has  a  certain  immber 
in  his  office,  usually  about  ten ;  llie  whole  body  being  called  the 
aixiy  clerks. 

The  C'lirsitors  of  the  court,  four-and-twcnty  in  number,  make  out 
all  original  writs  in  chancer)',  which  arc  returnable  in  C.  R.  Sec.  and 
among  these  the  business  of  tlie  several  counties  is  severally  distributed. 

The  Kegistcr  is  a  place  of  great  importance  in  this  court,  and  he 
hath  several  deputies  under  him,  to  lake  cognisance  of  all  orders  and 
decrees,  and  enter  and  draw  them  up,  6cc. 

The  Master  of  the  Sub/txna  Office  issues  out  all  writs  of  sub/iirna. 

The  Examiners  are  officers  in  this  court,  who  take  the  depositions 
of  witnesses,  and  are  to  examine  them,  and  make  out  copies  of  the 
depositions. 

The  Clerk  of  the  .ijpdavils  files  all  affidavits  used  m  court,  without 
which  they  will  not  be  admitted. 

The  Clerk  of  the  Rolls  sits  constantly  in  the  rolls  to  make  searches 
for  deeds,  offices,  Stc.  and  to  make  out  copies. 

The  Clerks  of  the  Petty. Hag  Office,  in  number  tliree,  have  great 
variety  of  business  that  goes  through  their  hands,  in  making  out  writs 
of  summons  to  parlianuiit,  conge  d'rlires  for  bishops,  patents  for  cus- 
tomers, liberates  upon  extent  of  statute-staple,  and  recovery  of  recog- 
nisances forfeited,  kc.  And  also  relating  lo  suits  for  and  against  pri- 
vileged persons,  &c.  And  the  clerks  of  this  oflice  have  several  clerks 
under  them. 

The  Usher  of  Ihe  Chancery  had  formerly  the  receiving  and  custody 
of  all  money  ordered  to  be  deposited  in  court,  and  paid  it  back  again 
by  order;  but  this  business  was  afterwards  assumed  by  the  masters  in 
chancery,  till,  by  stat.  13  Gro.  I.  r.  32.  a  new  officer  was  appointed, 
called  The  ./Iccouniant  General,  to  receive  the  money  lodged  in  court, 
and  convey  the  same  to  the  Bank,  to  be  there  kept  for  the  suitors  of 
the  court. 

There  is  also  a  .Serjeant  at  .Irms,  to  whom  persons  standing  in  con- 
tempt are  brought  up  by  his  substitute  as  prisoners. 

^  IVarden  of  Ihe  Fleet,  who  receives  such  prisoners  as  stand  com- 
mitted by  the  court,  &c. 

Besides  these  officers,  there  is  a  clerk  of  the  crown  in  Chancery ; 
clerk  and  coBtroller  of  the  hanaper;  clerk  for  enrolling  letters  patent' 
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See.  not  cmplojcil  in  prouccilings  of  equity,  but  concciued  in  muking 
out  commission!),  patents,  purUons,  ^c.  uiulcr  tiic  great  seal,  and  col- 
lecting the  fees  thereof.  A  cicik  nf  the  faculties,  for  dispensations^ 
licenses,  Sec.  clei'k  of  the  presentations,  for  benefices  of  the  crown  in 
the  chancellor's  i^ift ;  clerk  of  appeals,  on  appeals  from  the  courts 
of  the  archbishop  to  the  court  of  chancery  ;  and  divers  other  officers, 
who  arc  constituted  by  the  chancellor's  contmtssion.  See  for  that, 
lit.  Cltuticerij^  Jitilt^cs. 

CiiANCKLi.oH  vf  a  DiocESE,  or,  <(/"  a  Bisiior.  A  person  appointed 
to  hold  the  Uishu]i's  courts,  and  to  assist  him  in  matters  of  ecclesias- 
tical law.  This  oflicer,  as  well  as  all  other  ecclesiastical  ones,  if  lay 
or  married,  must  be  a  Doctor  of  the  civil  law,  so  created  in  some 
university.   Stat.  37  Hni.  VIII.  e.  17. 

Chancellou  op  the  Duchv  Of  Lancaster.  An  officer  before 
whom,  or  his  deputy,  the  court  of  the  Duchy  Chamber  of  Lancaaier 
is  held.  This  is  a  special  jiii  isdiction  concerning;  all  matter  of  equity 
rclutiu);  to  lands  holden  of  the  king  in  right  of  the  Duchti  of  Lancas- 
ter. Hob.  77.  1  Lev.  24.  This  is  a  thing  very  distinct  from  the 
county  palatine,  which  hath  also  its  separate  chancery  for  sealing  of 
writs  and  the  like.  1  Venl.  257.  This  Duchy  comprises  much  ter- 
ritory which  lies  at  a  vast  distance  from  the  county,  as  particularly  a 
very  large  district  surrounded  by  the  city  of  ll'eslminsier.  The  pro- 
ceedings in  this  court  are  the  same  as  on  the  equity  side  in  the 
courts  of  Exchequer  and  Chancery.  4  Inst.  206.  So  that  it  seems 
not  to  be  a  court  of  record ;  and  it  has  been  holden  that  those  courts 
have  a  concurrent  jurisdiction  with  the  Duchy  Court,  and  may  take 
cognisance  of  the  same  causes.  1  C.  R.  55.  Tolh.  145.  Hard.  171. 
See  tit  E(]uitiji. 

This  court  is  held  in  Westminster-Hally  and  was  formerly  much 
used.  Under  the  chancellor  of  the  Duchy  are  an  attorney  of  tlio 
court,  one  chief  clerk  or  register,  and  several  auditors,  i^r.  Sec  fur- 
ther tit.  Counues  Palatine. 

CHANCELLon  of  the  ExcHBi^uER,  Is  likcwise  a  great  oflicer,  who, 
it  is  thought  by  many,  was  originally  appointed  for  the  qualifying  e.v 
tremitics  in  the  Exchequer.  lie  sometimes  sits  in  court,  and  in  the 
Exchequer  Chamber,  and  with  the  judges  of  the  court,  orders  things 
to  the  king's  best  benefit.  He  is  mentioned  in  stat.  25  Hen.  VIII.  c. 
16.  and  hath,  by  the  stat.  33  Hm.  VIII.  c.  39.  power,  with  others,  to 
compound  for  the  forfeitures  upon  penal  statutes,  bonds  and  recogni- 
sances entered  into  to  the  king.  He  hath  also  great  authority  in  the 
management  of  the  royal  revenue,  U.C.  which  seems  of  late  to  be  his 
chief  business,  being  commonly  the  first  commissioner  of  the  treasu- 
ry. And  though  the  court  of  equity  in  the  exchccjucr  chamber,  was 
intended  to  be  holden  before  the  treasurer,  chancellor,  and  barons,  it 
is  usually  before  the  barons  only.  When  there  is  a  lonl  treasurer, 
the  chancellor  of  the  exchequer  is  under  treasurer. 

As  to  the  Chancellor  of  the  Order  of  the  Carter,  see  Stow's  An- 
nals, /i.  706.  Chancellor  of  the  Universities,  see  tit.  Courts  of  the 
Universities.  The  office  of  Chancellor  in  Cathedral  Churches,  is  thtts 
described  in  the  Alonasticon.  Lectiones  legendas  in  ecclesia  /ter  se  vet 
Jier  snum  vicarium  auscultare,  male  tegentcs  emendare,  scbolas  conferre, 
sigilla  ad  causas  conferre  literas  cafiituli  facere  et  consi.t^nare,  libros 
servare,  tjuotiescuntj.  Toluerit  Jirxdicare,  firadicationea  in  ecclesia  vel 
extra  ecclcsiam  /irxdicare,  et  cui  voluerit  /irxdicaliom'a  officium  assig- 
nare.    Sec  Mon.  .4ngl.  lorn.  3.  /i.  24.  339. 
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CHANCE-MEDLEY,  From  the  Fr.  char,ce,  lapsus,  and  mfler, 
miscere.  l  Such  kilHng  of  a  man  as  happens  either  [m  self-defcncej 
«n  a  sudden  quarrel  ;  or  in  the  comnussion  of  an  unlawful  act,  without 
any  deliberate  intention  of  doing  any  mischief  at  all.    I  na-M.  i-. 

The^sclf^defencc  here  meant,  is  that  whereby  a  man  may  protect 
himself  from  an  assault  or  the  like  in  the  course  of  a  sudden  brawl 
or  quarrel,  by  killing  him  who  assaults  him.  And  this  is  what 
the  law  expresses  by  this  word  chaiicc-mrdlnj,  or  as  sonic  rather 
choose  to  write  it,  chaud-medify;  the  former  of  which,  in  Its 
etymology  signifies  a  casual  affray,  the  latter  an  affray  in  the  heat  ol 
blood  or  passion;  both  of  them'  of  pretty  much  the  same  import; 
but  the  former  is  in  common  speech  too  often  ernneoudrj  applied  to 
any  manner  of  homicide,  by  mUadventnre  ;  whereas  it  appears  by 
Stat.  24  Hen.  VIIL  r.  5.  and  in  ancient  law  books,  that  it  is  properly 
applied  to  such  killing  as  happens  to  self-defence,  in  a  sudden  ren- 
counter. 4  Comm.  183.  cites  Siamf.  P.  C.  16.  5  Inst.  55.  57.  Foatcr, 
■273,  276.  This  being  in  fact  a  species  of  excusable  homicide,  comes 
more  properly  under  the  division  of  Murder,  and  is  therefore  treated 
of  in  that  place.  See  lit.  Homicide.  In  cliancr-virdley  the  offender 
forfeits  his  goods,  but  hath  a  pardon  of  course.    See  stat.  6  J£dw.  I. 
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Cancellahia.]  The  highest  court  of  judicature  in  this  kingdom 
next  to  the  parliament,  and  of  very  ancient  institution.  The  juris- 
diction of  this  coun  is  of  two  kinds,  ordinary  and  extraordinary  The 
ordinary  jurisdiction  is  that  wherein  the  Lord  Chancellor,  Lord  Keeper, 
&c.  in  his  proceedings  and  judgments,  is  bound  to  observe  the  order 
and  method  of  the  common  law ;  and  the  extraordinary  jurisdiction 
is  lliat  which  this  court  exercises  in  cases  of  equity. 

The  Ordinary  Court  holds  plea  of  recognisances  acknowledged  in 
the  Chancery,  writs  of  scire  facias  for  repeal  of  letters  patent,  writs 
of  partition,  Sec.  and  also  of  all  personal  actions,  by  or  against  any  of- 
ficer of  tlic  court,  and  by  acts  of  parliament  of  several  offences  and 
causes.  All  original  writs,  commissions  of  bankrupts,  of  charitable 
uses,  and  other  commissions,  as  idiots,  limacy,  &:c.  issue  out  of  this 
court,  for  which  it  is  always  open  ;  and  sometimes  a  sufiersedeas,  or 
writ  of  privilege,  hath  been  here  granted  to  discharge  a  person  out 
of  prison.  An  habeas  cor/ius,  prohibition,  £cc.  may  be  had  from  this 
in  the  vacation ;  and  here  a  -sub/ictna  may  be  had  to  force  witnesses 
to  appear  in  other  courts,  when  they  have  no  power  to  call  them.  4 
Inst.  79.    1  Dunx:  Mr.  776. 

The  Extraordinary  Court,  or  Court  of  Equity,  proceeds  by  the 
rules  of  equity  and  conscience,  and  moderates  the  rigour  of  the  com- 
mon law,  considering  the  intention  rather  than  the  words  of  the  law. 
f.quity  being  the  correction  of  that  wherein  the  law,  by  reason  of  its 
universality,  is  deficient.  On  this  ground,  therefore,  to  maintain  a 
suit  in  Chancery,  it  is  always  alleged  that  the  plaintiff  is  incapable 
of  obtaining  relief  at  common  law  ;  and  this  must  be  without  any  fault 
of  his  own,  as  by  having  lost  his  bond,  Sec.  Chancery  never  acting 
against,  but  in  assistance  of  the  common  law,  supplying  its  deficien- 
cies, not  contradicting  its  rules.  A  judgment  at  law  not  being  reversi- 
ble by  a  decree  in  chancery.  Cro.  Eliz.  220.  But  a  bill  in  chan- 
cery may  be  brought  to  compel  the  discoverv  of  the  contents  of  a 
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letter  whicli  would  discharge  the  plaintiiT  of  an  action  at  law,  before 
verdict  obtained.    3  C/i.  Krfi.  17. 

A  sensible  modern  writer  remarks,  that  it  is  not  a  very  easy  task  ac- 
curately to  describe  the  jurisdiction  of  our  coiiits  of  equity.  They 
who  have  ailumpied  it  have  generally  failed.  The  following  extract 
from  that  writer  on  the  subject  may  perhaps  prove  more  acceptable 
than  any  thing  which  could  fall  from  the  Editor's  own  [wn. 

Early  in  the  history  of  our  jurisprudence,  the  administration  of 
justice  by  tlic  ordinary  courts,  appears  to  have  been  incomplete.  To 
supply  the  defect,  the  courts  of  equity  have  gained  an  cstaldishmem  j 
assuming  the  power  of  enforcing  the  principles,  upon  which  the  ordi- 
nary courts  also  decide,  when  the  powers  of  those  courts  or  their 
modes  of  pi-oceeding  are  insufiicicnt  for  the  pvM'pose  ;  of  preventing 
those  principles,  when  enforced  by  the  ordinary  courts,  from  be- 
coming, contrary  to  the  purpose  of  their  original  establishment,  instru- 
mcuts  of  injustice  ;  and  of  deciding  on  principles  of  imiversal  justice, 
where  the  interference  of  a  court  of  judicature  is  necessary  to  pre- 
vent a  wrong,  and  the  positive  law  is  silent.  The  courts  of  equity 
also  administer  to  the  ends  of  justice,  by  removing  impediments  to 
the  fair  decision  of  a  question  in  other  courts  ;  by  providing  foi*  the 
safety  of  property  in  dispute,  petiding  a  liiigalion  ;  by  restraining  the 
assertion  of  doubtful  rights,  in  a  manner  productive  of  irreparable 
damage  ;  by  preventing  injury  to  a  third  person  from  the  doubtful 
title  of  others  ;  and  by  pulling  a  bound  to  vexatious  and  .  oppressive 
litigations,  and  preventing  unnecessary  multiplicity  of  suits;  and, 
without  pronouncing  any  judgment  on  the  subject,  by  compelling  a 
discovery  which  may  enable  other  courts  to  give  their  judgment ;  and 
by  preserving  testimony,  when  in  danger  of  being  lost,  before  the  mat- 
ter to  which  it  relates  CiUi  be  matle  the  subject  of  judicial  investiga- 
tion. This  establishment  has  obtained  throughout  the  whole  system 
of  our  judicial  policy;  most  of  the  inferior  branches  of  that  system 
having  their  peculiar  courts  of  equity ;  [<■.£•.  the  court  of  exchequer, 
courts  of  IValen,  the  counties  palatine,  cinque  ports,  kc]  and  the 
Court  of  Chancery  assuming  a  general  jurisdiction  in  cases  which  are 
not  within  the  bounds,  or  which  arc  beyond  the  powers,  of  other  juris- 
dictions, nil.' ford's  Triatisc  on  the  Ptcadhtgs  hi  C/iancerijy  8vo.  1787, 
2d  edition.  See  further,  as  to  the  origin  and  jurisdiction  of  Courts  of 
Equity  in  general,  this  litcthnarij^  til.  Efjuity. 

It  is  not,  therefore,  to  be  expected,  that  all  the  cases  within  the 
jurisdiction  of  this  court  can  be  enumerated  with  any  degree  of  accu- 
racy in  such  a  work  as  this.  What  confusedly  follows  may  serve  to 
show  the  leading  pi'inciples  of  its  decision.  They  who  desire  further 
and  more  precise  information,  will  consult  Miner's,  and  the  other 
Abridgments  and  Digests,  which  enter  so  much  more  fully  into  the 
subject. 

This  Court  gives  relief  for  and  against  infants,  notwithstanding  their 
minority  ;  and  for  and  against  married  women,  notwithstanding  their 
coverture.  In  some  cases  a  woman  may  sue  her  husband  for  main- 
tenance ;  she  may  sue  him  when  he  is  beyond  sea,  Sec.  and  be  com- 
pelled to  answer  without  her  husband.  All  frauds  and  tleceits,  for 
which  there  is  no  remedy  at  conmion  law,  may  here  be  redressed ; 
as  also  unreasonable  antl  deceitful  engagements  and  agreements  en- 
tered into,  without  consideration.  I  l^crn.  20S.  Sec  th.  Fraud.  All 
breaches  of  trust  and  confidence,  and  accidents ;  as  to  relieve  obligors, 
mortgagors,  &c.  against  penalties  and  forfeitures,  whei'e  the  intent 
iT»s  only  to  pay  the  debt.   Titles  to  lauds,  where  the  deeds  arc  lo5t> 
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■or  supprcst,  may  by  this  court  be  confirmed  ;  conveyances  rendered 
defective  bv  mistalic,  niav  be  made  peilcct,  &.C.  _ 

111  this  court  executors  mav  be  called  upon  to  give  security  and  pay 
imerest  for  monev  that  is  to  lie  long  in  their  hands.  Here  executors 
may  sue  one  another,  or  one  executor  alone  may  be  sued  by  the  le- 
gatees or  others  without  the  rest.  Order  may  be  made  for  per- 
formance of  a  w  ill.  It  may  be  decreed  who  shall  have  the  tuition  ol 
a  child,  and  other  matters  are  regulated  as  to  the  disposal  ol  the  goods 
of  tcstatoi-s  and  intestates.  See  3  Comm.  437.  Under  this  head  it  may 
be  observed  that  money  articled  to  be  laid  out  in  land,  shall  be  taken 
as  land  in  equity,  and  descend  to  the  heir.  I  SalK:  151.  Personal  es- 
tate in  the  hands  of  executors,  shall  be  applied  in  discharge  of  the 
heir,  where  there  arc  sufficient  assets  to  pay  the  debts  and  legacies. 
1  Uunv.  770.  There  shall  be  no  bill  in  equity  against  an  executor, 
to  discover  assets  before  a  suit  commenced  at  law.  Hard.  115.  AVi 
gu.  Legal  assets  shall  be  applied  in  a  course  of  adniinistralion  ;  but 
equitable  assets  amongst  all  the  creditors  proportionably,  on  a  bill 
brought,  &c.    2  I'ern.  62.    Sec  tit.  Msrta,  Exrcutor. 

Mortgages  are  not  rclievable  in  equity  after  twenty  years,  where 
no  demand  has  been  made,  or  interest  paid,  or  where  other  particular 
circumstances  do  not  interfere,  Ecc.    2  f'eni.  340.  Sec  tit.  Morigagc. 

Copyhold  tenants  may  be  relieved  against  the  lords  of  manors  ;  en- 
closures of  common  lands  may  be  decreed  ;  assignments  of  chosfs  in 
action  for  a  good  consideration,  though  not  valid  in  law,  may  be  car- 
ried into  effect ;  accounts  are  compelled  to  be  rendered  j  the  limita- 
tion of  actions  by  statute  may  be  relieved  against. 

A  deed  appearing  to  be  cancclle<l,  has  been  decreed  to  be  a  good 
deed,  on  special  circumstances.  1  C/t.  Cas.  249.  Articles  of  agreement 
upon  marriage  reduced  in  towriting,  though  not  signed  by  either  party, 
being  proved  to  be  agreed  to,  were  decreed  to  be  performed.  2  (Vrn. 
20O.  Also  an  agreement  in  writing  made  since  the  statute  of  frauds, 
has  been  decreed  to  be  discharged  by  parol.    1  Vcrn.  240. 

A  release  shall  be  avoided  for  fraud,  where  there  is  «it/iJiressio  verif 
or  sitggestio  falsi;  and  a  releuse  may  be  set  aside  in  chancery  by  rea- 
son of  the  misapprehension  of  the  party  that  gave  it.  1  Vern.  20  32. 
A  will  concerning  lands  may  be  avoided  in  a  court  of  equity  when 
obtained  by  fraud.  Sec.  2  C'/i.  Rrfi.  97.  Heii-s  may  be  relieved  in 
equity  against  unconscionable  contracts  made  during  their  fathers' 
lives,  to  pay  large  sums  of  money  on  their  outliving  their  fathers,  and 
the  securities  are  frequently  decreed  to  be  delivered  up,  on  payment 
of  the  sum  actually  advanced.    2  C/i.  Rr/i.  397.    1  Vcrn.  467. 

A  purchaser  of  laii<l,  without  notice  of  an  encumbrance,  shall  not 
be  hurt  thereby  in  equity  ;  and  in  pleading  a  purchase,  the  defendant 
ought  to  deny  notice  of  encumbrances,  &c.  Indentures  of  apprentice- 
ship have  been  decreed  to  lie  delivered  up,  and  the  money  given  with 
tlie  apprentice  to  be  paid  back  by  the  master,  on  ill  usage  of  the  ap- 
prentice, &c.  Finch.  Rr/i.  125.  Charity  lands  being  let  at  a  great  un- 
dervalue, as  was  found  by  inquisition,  on  a  commission  of  charitable 
uses,  the  lease  was  avoided  in  equity,  and  the  lessee  decreed  to  pay 
the  arrears  in  rent  accor.ling  to  the  first  value,  and  to  yield  up  the 
possession.  2  n  r«.  415.  Other  cases  of  relief,  with  respect  to  pub- 
he  charities  and  charitable  corporations,  come  also  under  the  imme- 
diate direction  of  tlie  Court  of  Chancery. 

It  is  common  to  give  relief  in  chancery  notwithstanding  there  is  an 
agreement  between  the  parties  that  there  shall  be  no  relief  in  law  or 
oquiiy.   1  .Mo,l.  Ml.  305.   In  cases  which  tend  to  restrain  freedom, 
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or  inlroduce  corruption  into  mai  riage  contracts,  llic  court  are  alway! 
most  ready  to  ad'oid  relief.  If  a  portion  be  given  to  a  woman,  pro- 
vided she  marries  not  without  the  consent  of  a  certain  person,  al- 
though slic  marries  without  such  consent,  she  sliall  be  relieved  ir 
Clianccry,  and  have  her  portion;  unless  tlic  portion,  on  such  marriage 
had  been  limited  over  to  another,  rn  which  case  it  is  otherwise.  I 
Danv.  752.  1  Mod.  300.  If  a  father,  on  the  marriage  of  liis  son 
take  a  bond  of  the  son,  that  he  shall  pay  him  so  much,  &c.  this  it 
void  in  etjuity,  bein.c;  adjudged  by  coercion  while  he  is  under  the  awe 
of  hib  father.  1  &/<-.  158.  Also  where  a  son,  without  privity  of  the 
father,  treating  the  match,  gives  bond,  to  return  any  part  of  the  por- 
tion, in  ei|uity  it  is  void.  Ibid.  156.  But  a  man  is  not  bound  to  dis- 
cover the  consideration  of  a  bond  generally  given,  which  in  itsell 
implies  a  consideration.    Hard,  200.    See  tit.  J-'raudy  Alarriagcy  b'c. 

If  u  factor  to  a  merchant  hath  money  in  his  hands,  it  shall  be  ac- 
counted his  own,  for  equity  cannot  follow  money  ;  but  it  may  goods 
to  make  them  the  merchant's  which  may  be  known,  tliougli  mone) 
cannot.    1  Sclk.  260. 

Where  trustees  convert  money  raised  out  of  land  for  payment  o: 
debts,  to  their  own  use,  the  heir  shall  have  the  land  discharged,  which 
hath  boiTic  its  burden,  and  the  trustees  arc  liable  to  the  debts  in  equi 
ty.  1  Salk.  153.  If  lessee  for  years,  without  imi>eachmcnt  of  waste 
about  the  end  of  his  term  cuts  down  timber-trees,  the  court  of  chan- 
cery may  stop  him  by  injunction.  1  RoU.Abr.  380.  And  tenant  afte: 
possibility  of  issue  extinct,  or  for  life,  dispunishable  of  waste,  may  b< 
stoppt  d  in  cq\uty  from  pulling  down  houses,  Ste.    1  Oanif.  761. 

i'hc  followirig  is  a  general  and  comprehensive  view  of  the  nature 
and  reason  of  the  pleadings  in  Chancery,  extracted  and  abridged  froii 
Mr.  jWt/brd*s  Treatise;.    Sec  also  3  Comm.  446.  £tc. 

Previous  to  entering  on  the  subject,  it  should  be  remembered,  tha 
Chancery  will  not  retain  a  suit  for  any  thing  under  10/.  value,  excep 
in  cases  of  charity,  nor  for  lands  under  40s.  /icr  a)iniim. 

A  suit  to  the  extraordinary  jurisdiction  of  the  court  of  chancery 
on  behalf  of  a  subject  merely,  is  commenced  by  preferring  a  bit 
(signed  by  counsel)  in  the  nature  of  a  petition  to  the  lord  chancellor 
lord  keeper,  or  lords  commissioners  of  the  great  seal ;  or  to  the  king 
himself,  in  his  Court  of  Chancery,  in  case  the  person  holding  the  sea 
is  a  party,  or  the  seal  is  in  the  king's  hand.  But  if  the  suit  is  insti 
tuted  on  behalf  of  the  crown,  or  of  those  who  partake  of  its  preroga- 
tive, or  whose  rights  arc  under  its  particular  protection,  as  the  ob- 
jects of  a  public  charity,  the  matter  of  complaint  is  offered  by  wa> 
of  in/ormaiioa,  given  by  the  proper  officer ;  [usually  the  attorney-gene- 
ral.J  Except  in  some  few  instances,  bills  and  informations  have  beer 
always  in  the  linglis/i  language  ;  and  a  suit  thus  preferred  is  there 
fore  commonly  tcnned  a  suit  by  JZnglish  bill,  by  way  of  distinctiot 
from  the  proceedings  in  suits  within  the  ordinary  jurisdiction  of  ihi 
court,  which  till  the  statute  of  4  GVo.  II.  r.  26.  were  entered  and  en 
rolled  more  anciently  in  the  /■Vene//  or  Roman  tongue,  and  afterward- 
in  the  J.aiiii,  in  the  same  manner  as  the  pleadings  in  the  other  court: 
of  conmion  law. 

Every  bill  must  have  for  its  object  one  or  more  of  the  ground: 
upon  which  the  jurisdiction  of  the  court  is  founded;  and  as  that  ju 
risdiction  sometimes  extends  to  decide  on  the  subject,  and  in  som< 
cases  is  only  ancillary  to  the  decision  of  another  court,  or  a  future 
suit,  the  bill  may,  1.  Eitlier  complain  of  some  injury  which  the  persoi 
c.xhibilug  it  suffers,  and  pray  relief  accprdiog  to  the  injury ;  or,  2 
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Without  praying  relief,  may  seek  a  discovery  of  matter  necessary  to 
support  or  defend  another  suit ;  or,  3.  Although  no  actual  ■»J<"-y 
suffered,  it  may  complain  of  a  ihr^alrncd  wrong  ;  and,  statuig  a  probable 
tcround  of  possible  injury,  may  pray  the  assistance  of  the  court  to  enable 
the  plaintiff,  or  person  exhibiting  the  bill,  to  defend  lumsclf  against  the 
injury  whenever  it  shall  be  attempted  to  be  committed. 

As  the  court  of  Chanceiy  has  general  jurisdiction  in  matters  ol 
equity  which  are  not  witliin  the  bounds,  or  which  arc  beyond  the 
powers  of  inferior  jurisdictions,  it  assumes  a  control  over  those  juris- 
dictions, by  removing  from  them  suits  which  they  are  incompetent  to 
determine.  To  effect  this,  it  requires  the  party  injured  to  institute  a 
suit  in  the  court  of  Chancer)-,  the  sole  object  of  which  is,  the  removal 
of  the  former  suit,  by  means  of  the  writ  of  ccrlwrari;  and  the  prayer 
of  the  bill  used  for  this  purpose  is  confined  to  that  object. 

The  bill,  except  it  merely  pr.iys  the  writ  of  certiorari,  [in  which  case 
it  docs  not  require  any  defence,  nor  can  there  be  any  pleading  be- 
yond the  bill,J  requires  the  answer  of  the  defendant  or  parly  complain- 
ed of,  upon  oath  ;  unless  the  party  is  entitled  to  privilege  of  peerage, 
or  as  a  lord  of  parliament,  or  unless  a  corporation  aggregate  is  made 
a  party.  In  the  first  case  the  answer  is  required  upon  the  lijiiour  of 
the  defendant,  and  in  ihc  latter  under  the  corpoi-ation  seal. 

fin  the  case  of  exhibiting  a  bill  against  a  peer,  the  Lord  Chancellor 
writes  a  Icucr  to  him,  called  a  letter  missive,  and  if  he  docs  not  put 
in  his  answ  er,  a  tu/ifiirna  issues,  and  then  an  order  to  show  cause  why 
a  aeijuestralion  should  not  issue,  and  if  he  still  stands  out,  then  a  se- 
queatration  is  granted ;  for  there  can  be  no  process  of  contempt 
against  the  person  of  a  peer.  The  process  is  the  same  against  a 
member  of  the  house  of  commons,  except  the  letter  missive.'\  Sec  tit. 
Privilege  III. 

An  answer  is  thus  required  in  the  case  of  a  bill,  seeking  the  decree 
of  the  court  on  the  subject  of  the  complaint,  with  a  view,  1.  To  obtain 
an  admission  of  the  case  made  by  the  bill  either  in  aid  of  proof;  or, 
2.  To  supply  the  want  of  it ;  3.  To  obtain  a  discovery  of  the  points 
in  the  plaintiff's  case,  controverted  by  the  defendant ;  and,  4.  Of  the 
grounds  on  which  they  are  controverted;  5.  To  gain  a  discovery  of 
the  case  on  which  the  defendant  relies ;  and,  6.  Of  the  manner  in 
which  he  means  to  support  it. 

If  the  bill  seeks  only  the  assistance  of  tlic  court  to  protect  the  plain- 
tiff against  a  future  injury,  the  answer  of  the  defendant,  upon  oath, 
may  be  required  to  obtain  an  admission  of  the  plaintiff's  title,  and  a 
discovert!  of  the  claims  of  the  defendant,  and  the  grounds  on  which 
those  claims  arc  intended  to  be  supported. 

When  the  sole  object  of  the  bill  is  a  discovery  of  matter  necessary 
to  support  or  defend  another  suit,  the  oath  of  the  defendant  is  re- 
quired to  compel  that  discovery  ;  which  oath,  however,  the  plaintiff 
may,  if  he  thinks  proper,  dispense  with,  by  consenting  to,  or  obtaining 
an  oi-dcr  of  court  for  the  purpose  ;  and  this  is  frcquentlv  done  for  the 
convenience  of  panics. 

To  the  bill  thus  preferred,  (unless  it  is  merely  for  a  ccrMoron',)  it  is 
necessary  for  the  person  or  persons  complained  of  to  make  defence,  or 
to  disclaim  all  rights  to  the  matters  in  question. 

As  the  bill  calls  upon  the  defendant  to  answer  the  several  charges 
it  contains,  he  must  do  so,  unless  he  can  dispute  the  right  of  the  plaiii- 
Uff  to  compel  such  answer;  either,  I.  From  some  impropriety  in  rciiui- 
rmgthc  discovei-y  sought;  or,  2.  From  some  objection  to  the  proceed- 
ing to  which  the  discovciy  is  proposed  to  be  assistant ;  or,  3.  Unless 
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by  (liscliiimiiig  all  liRlit  to  the  matters  in  question,  lie  shows  a  fuitlicp 
answer  Crom  him  to  be  unncccssaiy. 

The  gnuiith  on  which  Utfi  itce  may  be  made  to  a  bill  either  by  answer, 
or  by  (iispmiiig  the  right  of  the  piaiiitifl'  to  compel  such  answer,  arc 
variotis.  )•  The  snbjcct  of  the  suit  may  not  be  within  the  juristlictiou 
of  a  court  of  ctiuity;  2.  Some  other  coin  t  of  equity  may  have  the 
proper  jurisiliclion  ;  3.  The  piuintill'  may  not  be  entitled  to  sue,  by 
reason  of  some  personal  disability  ;  4.  The  plaintiff  may  not  be  the 
person  he  pretends  to  be  ;  5.  He  may  have  no  interest  in  the  subject ; 
or,  (>.  Though  he  has  such  interest  he  may  have  no  right  to  call  upon 
the  defendant  concerning  it;  7.  The  defendant  may  not  be  the  per- 
son he  is  alleged  to  be  by  the  bill ;  or,  i.  He  may  not  have  that  in- 
terest in  the  subject  to  make  him  liable  to  tlic  claims  of  the  plaintiff. 
And  notwithstanding  all  these  requisites  concur;  !).  Still  the  plaintitf 
may  not  be  entitled  in  the  whole  or  in  part  to  the  relief  or  assistance 
he  prays;  or,  10.  l'.ven  if  he  is  so  entitled,  the  defendant  may  nUo 
have  rights  in  the  subject  which  may  rc<|uire  the  attention  of  the 
court,  and  cull  for  its  interference  to  adjust  the  rights  of  all  parties. 
The  effecting  com/ikte  justice,  and^Hfl//i/  determining,  as  far  as  possi- 
ble, all  questions  concerning  the  subject,  being  the  constant  aim  of 
courts  of  equity. 

Some  of  these  grounds  may  extend  only  to  entitle  the  defendant 
to  dispute  the  plaintiff's  claim  to  the  relief  prayed  by  the  bill;  and 
may  not  be  sufficient  to  protect  him  from  making  the  discovery  sought 
by  it;  and  where  there  is  no  ground  for  disputing  the  plaintiff's  right 
to  relief,  or  if  no  relief  is  prtiyed,  the  iiii/iro/iricti/  or  immateriality  of 
the  discovery  may  protect  the  defendant  from  making  it. 

The  form  of  making  tUfenze  varies  according  to  the  foundation  on 
which  it  is  made,  and  the  extent  in  which  it  submits  to  the  judgment 
of  the  court.  If  it  rests  on  the  bill,  and,  on  the  foundation  of  the  mat- 
ter there  apparent,  demand  the  judgment  of  the  court,  whether  the 
suit  shall  proceed  at  all,  it  is  termed  Demurrer.  If  on  the  founda- 
tion of  new  matter  offered,  it  demands  judgment  whether  the  defend- 
ant shall  be  compelled  to  ;mswer  further,  it  assumes  a  different  form, 
and  is  termed  Plra.  If  it  submits  to  answer  generally  the  charges 
in  the  bill,  demanding  the  judgment  of  the  court  on  the  whole  case 
made  on  both  sides,  it  is  offered  in  a  shape  still  different,  and  is  sim- 
ply called  .in  Jiisvjcr.  If  the  defendant  ilisriaims  all  interest  in  the 
matters  in  question,  his  answer  to  the  complaint  made  is  different 
from  all  the  others,  and  is  termed  J  Disclaimer.  And  the.sc  several 
forms,  or  any  of  them,  may  be  used  together,  if  applied  to  separate 
aiul  distinct  parts  of  the  bill. 

j1  Demurrer  being  fomidcd  on  the  hill  itself,  necessarily  admits  the 
truth  of  the  facts  cont.iincil  in  the  bill,  or  in  that  part  of  it  to  which 
the  demurrer  extends  ;  and  therefore  as  no  fact  can  be  in  <|Uestioa 
between  the  parlies,  the  court  may  inunediaicly  proceed  to  pronoimcc 
its  delinitive  judgment  on  the  demurrer;  \\  hich  if  favotirable  to  the 
defendant,  puts  an  end  to  so  much  of  tire  suit  as  the  denmrrcr  extends 
to.  A  demurrer  thus  allowed  consequently  prevents  any  further  pro- 
ceeding. 

J  Plea  is  also  intended  to  prevent  further  proceeding  at  largc> 
by  resting  on  some  point  fonn<led  on  matter  slated  in  the  plea ;  and  it 
therefore  ;>dmits,  for  the  purposes  of  the  plea,  the  truth  of  the  facts 
contained  in  the  bill,  so  far  as  they  are  not  controverted  by  facts  stated 
in  the  plea.  Upon  the  sufficiency  of  this  defence  the  court  w  ill  also  give 
immediate  judgment,  supposing  the  f;icts  stated  in  it  to  be  true  ;  but 
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the  iuclKmcnt,  if  favourabl  elo  ilic  defendant,  is  not  definitive  ;  for  the 
truth  of  the  plea  may  be  denied  hv  a  Krplication,  and  the  parlies  miy 
tlien  proceed  to  examine  witnesses,  the  one  to  prove  and  the  other 
to  disprove  the  facts  stated  in  tlie  plea.  The  replication  in  this  case 
concludes  the  pleadings,  though,  if  the  truth  of  the  plea  is  not  sup- 
ported, further  proceedings  may  be  had,  which  will  be  nouccd  pre- 
sently. ,    ,  •„ 

.<lr,  Ansv)rr  Rcncrallv  controverts  the  facts  stated  in  the  bill,  or  soine 
of  them  ;  and  slates  other  facts  to  show  the  rights  of  the  defendant,  in 
the  subject  of  the  suit  j  but  sometimes  it  admits  the  truth  of  the  case 
made  by  the  bill,  and  either  with  or  without  statinp;  additional  facts,  ■ 
submits  the  questions  arising  upon  the  case,  thus  made,  to  the  judg- 
ment of  the  court.  If  an  answer  admits  the  facts  stated  in  the  bill,  or 
such  of  them  as  are  material  to  the  plainlirs  case  ;  and  states  no  new 
facts,  or  such  only  as  the  plaintiff  is  willing  to  admit,  no  further  plead- 
ing is  necessary  ;  ihe  comt  will  decide  on  tJic  answer,  considering  it 
as  true.  So  if  the  sole  object  of  the  suit  is  to  obtain  a  ilhcovcry 
there  can  be  no  proceeding  beyond  an  answer  by  which  the  discovery 
is  obtained.  But  if  netessaiy  to  maintain  the  pLiintifl  's  case,  the  truth 
of  the  answer,  or  of  any  part  of  it,  may  be  denied,  and  the  sulTicicncy 
of  the  bill  may  be  asserted  by  a  r,/i/icoiion,  which  in  this  case  also 
concludes  the  pleadings,  according  to  the  present  practice  of  the 
court. 

If  a  Ormurrcr  or  Plea  is  overruled  upon  argument,  the  defendant 
must  make  a  new  defence.  This  he  cannot  do  by  a  second  demurrer 
of  the  same  extent  with  that  overruled  ;  for  although,  by  a  standing 
order  of  the  court,  a  cause  of  demurrer  must  be  set  forth  in  the 
pleading,  yet  if  that  is  overruled,  any  other  cause  appearing  on  the 
bill  may  be  offered  on  argument  of  the  demurrer,  and  if  valid,  will 
be  allowed,  the  rule  of  court  aft'ccting  only  tlie  costs.  But  after  a 
demurrer  has  been  overruled,  new  defence  may  be  made  by  a  demur- 
rer less  extended,  or  by  plea,  or  answer  .\i»d  after  a  plea  has  been 

overruled,  defence  may  be  made  by  demurrer,  by  a  new  plea,  or  by 
an  answer,  and  the  proceedings  upon  the  new  defence  will  be  the 
same  as  if  it  had  been  originally  made. 

jI  Disclaimer  neither  asserting  any  fact,  nor  denying  any  right  sought 
by  the  bill,  admits  of  no  further  pleading. 

5'i«V*  thus  instituted  are  sometimes  imfierfect  in  their  frame,  or  be- 
come so  by  accident  before  their  end  has  been  obtained ;  and  the  inte- 
rests in  the  properly  in  litigation  may  be  changed,  pending  the  suit, 
in  various  ways. — To  supply  ilie  defects  arising  front  any  such  cir- 
cumstances, new  suits  may  become  necessary,  to  add  to,  or  continue, 
or  obtain  the  benefit  of,  the  original  suit.  A  litigation  commenced  by 
one  i>arty,  sometimes  renders  necessary  a  litigation  by  another  party, 
to  operate  as  a  defence,  or  to  obtain  a  full  decision  on  the  rights  of  all 
parties.  [And  bills  filed  for  this  purpose  are  termed  cross  bilta^ — 
AVhere  the  court  has  given  judgment  on  a  suit,  it  will  in  some  cases 
permit  that  judgment  to  be  controverted,  suspended  or  avoided  by  a 
second  suit ;  and  sometimes  a  second  suit  becomes  necessary  to  carry 
into  execution  a  judgment  of  the  court. — Suits  instituted  for  any  of 
these  purposes  arc  also  commenced  by  bill;  and  hence  arises  a  variety 
of  distinctions  of  the  kinds  of  bills  necessary  to  answer  the  several 
purposes;  [as  bills  o{  rrvie-ji,  (which  among  other  causes  may  be 
brought,  where  new  matter  is  discovered,  iir  time,  after  the  decree 
made,)  bills  of  revivor,  (sfc  See  3  Comm.  448.  'ufe.  and  litlcs.  See 
Review,  Revivor  ;]  and  on  all  the  different  kinds  of  bills  there  mav 
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be  tlie  same  pleadings  as  on  a  bill  used  for  instituting  an  originat 
suit. 

It  fre{|iicmly  liappcns,  that  pcndinp;  a  suit,  the  parties  discover  some 
error  or  defect  in  some  of  tlic  pleudiiit^s ;  and  if  this  can  be  rectified 
by  amendment  of  the  pleadings,  tlie  court  will  In  many  cases  permit 
it.  This  indulgence  is  most  extensive  in  the  case  of  bills  j  whicli  bi  ing 
often  framed  upon  an  inaccurate  state  of  the  case,  it  was  formerly  the 
practice  to  supply  their  deficiencies,  and  avoid  the  consequences  of 
errors  by  n/ieciul  rrlilkadonn :  but  this  tending  to  long  and  intricate 
pleading,  the  special  replication,  requiring  a  rejoindtr,  in  which  the 
defendant  might  in  like  manner  supply  the  defects  in  his  answer,  and 
to  which  the  plaintiff  might  ttiirrrjoitiy  the  special  replication  is  now 
disused,  for  this  purixise :  and  the  couit  will  in  general  permit  a 
plainlin"  to  rectify  any  error,  or  supply  any  defect  in  his  bill,  either  by 
amendment  or  by  a  nit/tfikjtiental  hill,  and  will  also  permit,  in  some 
cases,  a  defendant  in  like  maimer  to  complete  his  answer,  either  by 
amendment,  or  by  a  further  answer. 

If  the  plaintill'  conceives  a  defendant's  answer  to  be  insufficient  to 
the  charges  contiiined  in  the  bill,  he  may  take  exceptions  against  it,  on 
which  it  is  referred  to  a  master  to  report  whether  it  be  sufficient 
or  not ;  to  which  report  exceptions  may  be  also  made.  The  austoerj 
rrfdicathti,  and  rejoindtr,  ^c.  being  settled,  and  the  parties  come  to 
iss\ie,  witnesses  are  examined  ujron  interrogatories.,  either  in  court, 
or  by  commission  in  the  country,  wherein  the  panics  usually  join  ;  and 
when  the  plaintiff  and  defendant  have  cxaminetl  iticir  witnesses, //k6- 
licution  is  made  of  the  defiositions,  and  the  cause  is  set  down  for  hear- 
ing, after  which  follow  s  the  decree. 

If,  howcvcr,iii  ilic  jiroccss  of  the  cause,  the  parties  come  loan  issue 
of  fact,  which  by  the  common  law  is  triable  by  a  jury,  the  Lord  Chan- 
cellor, in  this  ease,  delivers  the  record  into  the  King's  Bench,  to  be 
tried  there  ;  and  after  trial  had,  the  record  is  remanded  into  Chancery, 
and  judgment  given  there.  Trials  and  issues  at  law  are  frequently 
directecl  by  the  court,  which  in  that  case  makes  an  interlocutory  decree 
or  order,  that  after  trial  the  parties  shall  resort  to  tlic  court  on  the 
equity  reserved. 

Interlocutory  orders  and  decrees  are  also  made  on  other  occasions  i 
as  for  injunctions  till  a  hearing,  where  the  injuiy  sustained  by  the 
plaintiff  requires  such  immediate  interference.    See  tit.  Injunction. 

If  ihe  plaintiff  dismisses  his  own  bill,  or  the  defendant  obtains  the 
dismissal  of  it  for  want  of  prosecuti(jn,  or  if  the  decree  is  in  behalf  of 
the  defendant,  the  bill  is  dismissed  wiilx  the  costs  to  be  taxed  by  a 
master.  Stat.  4  k  5  .^nn.  c.  16.  If  the  defentlant  does  not  appear 
on  being  served  with  the  process  o[ snb/tvna,  in  order  to  answer,  upon 
affiilavit  of  the  service  of  the  writ,  an  uttac/tmcnt  issues  out  against 
him  :  and  if  a  non  est  inventus  is  returned,  an  attachment  with  pro- 
clamation goes  forth  against  him :  and  if  he  stands  further  out  in  con- 
tempt, then  a  commission  of  rebellion  may  be  issued,  for  apprehend- 
ing him,  and  bringing  him  to  the  J''lecl  prison ;  in  the  execution 
whereof  the  persons  to  whom  directed  may  justify  breaking  open 
doors.  If  the  defendant  stands  further  in  contempt,  a  Serjeant  at  arms 
is  to  be  sent  out  to  take  him ;  and  if  he  Ciuuiot  be  taken,  a  sefjuestra- 
lion  of  his  land  may  be  obtained  till  he  appears.  .'\nd  if  a  deCree, 
when  made,  is  not  obeyed,  being  served  upon  the  [wrty  under  the 
seal  of  the  court,  all  the  alorementioned  processes  of  contenipl  may 
issue  out  against  him,  for  his  imprisonment  till  he  yields  obedience 
fo  it    The  court  of  Cliancerj-,  notwithstanding  its  very  extensive 
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power,  binding  I'lC  person  only,  and  not  tlic  cslalc  or  cft'ccts  of  the 
defendant.  And  in  this  sensi-,  wo  presume,  it  is  said  lliat  it  i.s  no 
court  of  record.  1  Danv.  Mr.  719.  and  C/ian.  Jie/i.  193.  Jiowuril  v. 
Sujfutk.    bee  Trratite  of  Equity,  and  lit.  Coats. 

Wlici-e  there  is  any  error  in  a  ilrcree  in  matter  of  law,  there  n>ay 
be  a  bill  of  rnicvj,  wliich  is  in  natui  e  of  a  writ  of  error  ;  or  an  appeal 
to  the  House  of  Lords.  Old  autliorilies  have  liccn  ijuoled,  that  a  writ 
of  error  lies  returnable  in  I).  It. — And  that  a  judKniciil  of  Chancery 
may  be  referred  to  the  twelve  judges,  i  lint.  Ki).  .'5  Itiil.it.  111).  Uut 
it  is  now  usual  to  a/^/ical  to  the  //vu.tc  of  Lonls  ;  which  appeals  are 
to  be  signed  by  two  counsel  of  eminence,  and  exhibited  by  way  of  pe» 
tilioii ;  the  petition  of  appeal  is  Icidijed  with  the  clerk  of  the  Mouse  of 
Lords,  and  read  in  the  house,  whereon  the  appellee  is  ordered  to  put 
in  his  answer,  and  a  day  fixed  for  healing  the  cause  ;  and  after  couti- 
scl  heard,  and  evidence  given  on  bolli  siiles,  the  Ix>rds  adinn  or  re- 
verse the  decree  of  the  Chancciy,  and  finally  delei  niine  the  cause  by 
a  majority  of  votes,  Sec.  Though  it  is  to  be  observed  on  an  a/i/ieal 
to  ilie  I.onis  from  a  decree  in  Chancery,  no  proofs  will  be  permitted' 
to  be  read  as  evidence,  which  were  not  made  use  of  in  the  Chancciy. 
I'rrcerl.  Cane.  212. 

I'or  further  matter  as  to  the  juristliction  of  the  court,  its  modes  of 
proceeding,  and  the  various  cases  wherein  it  relieves,  &c.  vide 
Com.  Dig.  (2  V.)  lit.  Chaneerij,  and  Mr.  MiifortVa  Trcaliue  before 
quoted. 

There  are  several  statutes  relating  to  the  court  of  Chancery.  By 
Stat.  28  Kdn'.  1.  e.  5.  the  court  of  Chancery  is  to  follow  the  king.  By 
slat.  18.  Jidtp.  III.  Stat.  5.  the  oaths  of  the  clerks  in  Chancery  are 
appointed,  'i'he  chancellor  and  tieasurer  may  correct  errors  in  the 
Exchequer.  Whosoever  shall  find  himself  grieved  w  ilh  any  statute, 
shall  have  his  remedy  in  Chancery.  36  Jidw.  III.  r.  9.  31  £dw.  111. 
stau  1.  c.  12.  And  see  15  Rich.  II.  c.  12.  17  lUch.  Ih  c.  6.  &  4 
y/f/i.  VIII.  e.  9. 

No  suS/iriia,  or  other  process  of  appearance,  shall  issue  out  of 
Chancery,  Sec.  till  after  a  bill  is  tiled,  (except  bills  for  injunctions  to 
stay  w  aste,  or  to  stay  suits  at  law  commenced,)  and  a  certificate  thereof 
brought  to  the  suh/nxna  oRicc.  Stat.  4  Sc  5  .dnn.  c.  16.  Persons  in 
remainder,  or  reversion  of  any  estate,  after  the  death  of  another,  on 
making  affidavit  in  the  court  of  Chanccn',  that  they  have  cause  to  be- 
lieve such  other  person  dead,  and  his  death  concealed  by  the  guardian, 
trustees,  or  others,  may  nio\  c  the  lord  chancellor  to  order  such  guar- 
dian, trustees,  &c.  to  produce  the  person  suspected  to  be  concealed  ; 
and  if  he  be  not  produced,  he  shall  be  taken  to  be  dead,  and  those  in 
reversion,  Sec.  may  enter  uiron  the  estate :  and  if  such  person  be 
abroad,  a  commission  nvay  be  issued  for  liis  being  viewed  by  commis- 
sioners.   Stat.  6  .Inn.  c.  18. 

Infants  under  the  age  of  twenty-one  years,  seised  of  estates  in  trust, 
or  by  way  of  mortgage,  arc  enabled  by  statute  to  make  conveyances 
thereof;  or  they  may  be  compelled  thereto,  by  order  of  the  court  of 
Chancery,  &c.  upon  iietition  and  hearing  of  the  parties  concerned. 
7  .'inn.  c.  9.  And  see  the  statute  of  +  Geo.  II.  c.  10.  whereby  idioli 
and  lunatics  seised  of  estates  in  trust.  Sec.  may  make  conveyances 
by  order  of  the  C;iiancery,  Sec.    Sec  tit.  Infant,  Lunatic. 

By  12  Geo.  I.  c.  32  Se  33.  the  power  of  the  masters  was  abridged, 
with  respect  to  ihe  suitors'  money,  which  is  now  to  be  paid  into  the 
Bank  of  England :  and  an  additional  stamp-duty,  on  w  rits,  processes, 
Sec.  is  granted  for  relief  of  the  suitors,  and  as  a  coramoo  stock  of  the 
Court  of  CMiancerj-. 
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All  orders  and  decrees  made  and  signed  by  the  Master  of  the  Rolls, 
shall  be  deemed  and  taken  to  be  good  and  valid  orders  and  decrees  of 
the  court  of  Chancery  ;  but  not  to  be  enrolled  till  signed  by  the 
loitl  chancellor,  and  subject  to  reversal,  Sic.  by  him.  Stat.  3  Geo. 
II.  c.  30. 

Where  a  defendant  does  not  appear  after  nubftxna  issued,  but  keeps 
out  of  the  way  to  avoid  being  served  with  the  process;  on  affidavit 
that  he  is  not  to  be  found,  anil  .sus])ected  to  be  gone  beyond  sea,  or  to 
abscond,  Sec.  the  court  of  Chancery  will  make  an  order  for  his  appear- 
ance at  a  certain  day  ;  a  copy  of  which  order  is  lo  be  published  in  the 
London  Guzrilr,  Stc.  and  then,  if  he  do  not  appear,  the  plaintifi  's  bill 
shall  be  taken  /:ro  coujie.i-),  and  the  defendant's  estate  bcc|Ucstered, 
&CC.  But  persons  otu  of  the  kingdom,  returning  in  seven  years,  may 
haVc  a  rehearing  in  six  months,  and  be  admitted  to  answer ;  other- 
wise to  be  barred  by  final  decree.  5  Geo.  II.  c.  25.  See  Pro  Con- 
fcsso. 

By  12  Geo.  II.  c.  24.  part  of  the  suitors'  cash  is  to  be  placed  out 
at  interest,  for  defi*aying  the  charges  of  the  jlecountant-GeitcraCs 
office.  And  see  23  fVto.  II.  r.  2i.  for  making  good  deficiencies 
to  the.  clerk  of  the  hanaper,  and  for  augmenting  the  income  of  the 
Master  of  the  Rolls. 

By  I  Geo.  III.  c.  1.  §  6.  the  king  is  empowered  to  grant  a  sum  not 
exceeding  5,000/.  /ler  annum  to  the  chancellor. 

By  4  Geo.  III.  c.  32.  part  of  the  suitors'  cash  unclaimed  to  be 
placed  at  interest,  to  be  applied  to  the  .^ccountant-Gcnerar^  third  clerk, 
and  other  pin-poses. 

By  5  Geo.  111.  c  28.  80,000/.  of  the  suitors'  cash  was  placed  at 
interest;  and  2uu/.  /  rr  annum  paid  thereout  half  yearly,  to  each  of 
the  eleven  masters  of  the  court,  and  WOl./ier  annum  additional,  under 
•16  Geo.  III.  r.  128. 

By  9  Geo.  111.  c.  19.  20,000/.  more  of  the  suitors'  money  was  placed 
at  interest :  out  of  which  460/.  /ler  annum  is  paid  in  salaries,  viz. 
230/.  to  the  accountant-general;  50/.  to  his  first  clerk;  40/.  lo  his 
second  clerk;  and  120/.  lo  his  ibuith  clerk,  in  lien  of  all  fees.  The 
residue  being  brought  to  account.  By  46  Geo.  III.  e.  129.  further 
claims  and  allowances  are  given  out  of  the  same  fund,  viz.  to  the  first 
and  second  clerk  loo/. ;  third  clerk  200/. ;  fourth  clerk  250/. ;  fifth  and 
sixth  clerks  180/.;  seventh  clerk  200/.;  and  also  ISO/,  /ler  annum 
each  to  four  additional  clerks,  and  200/.  /ler  annum  to  the  Accountant 
General  for  furniture,  bonks,  and  stationary. 

By  14  Geo.  III.  c.  43.  50,000/.  more  was  in  like  manner  placed 
out ;  and  out  of  the  interest  thereof,  and  the  surplus  interest  nntlcr 
12  Geo.  II.  c.  24.  5  Geo.  III.  c.  28.  and  9  Geo.  III.  c.  19.  the  Chan- 
cellor is  by  his  order  to  direct  the  rebuilding  of  the  six  clerks'  office, 
and  apply  10,000/.  (and  by  20  Geo.  111.  c.  33.  3,000/.  more)  for  build- 
ing the  Registrar's  and  .\ccountant-(;cneral's  offices ;  to  be  vested 
in  the  Accounlant-(ieneral  and  his  successors. 

By  15  Geo.  III.  c.  22.  part  of  }.incoht\-Inn  garden  was  vested  in 
the  Accountant-Cieneral,  in  Irust,  for  the  purposes  in  the  last  act,  as 
lo  the  Registrar's  and  Accoimiant-Oeneral's  office. 

By  15  Geo.  III.  c.  56.  the  Loitl  Chancellor  may  apply  certain  sums 
to  be  luised,  as  mcnlioncd  in  14  Geo.  III.  for  the  purposes  of  this 
and  that  act;  the  Six  Clerks'  office  to  be  built  on  part  of  Limotn's- 
Inn  garden,  and  the  same  vested  in  the  Six  Clerks. 

The  slat.  17  Geo.  III.  r.  59.  regulates  ihe  leases  to  be  made  from 
time  to  lime,  by  the  Master  of  the  Rolls  for  ilie  time  being. 
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By  sut.  32  Gfo.  III.  f.  42.  300,000/.  further  is  lo  be  employed  in 
building  offices  for  the  Masters  in  Chancery,  5;c. 

By  4fi  «<o.  in.  <-.  128.  §  2.  the  Lord  Chancellor  is  empowered  to 
order  an  annuity  oi'  1,500/.  to  be  paid  (out  ol' the  suitors'  money  unap- 
plied) to  Masters  in  Chancery,  on  their  resigning  after  twenty  years 
standing:  or  in  case  of  permanent  infirmity. 

For  other  parts  of  this   subject,  see  lit.  Injunctions,  Inlerrosa- 

CHANGER,  An  officer  belonging  lo  the  king's  mint,  whose  of* 
lice  consists  chiefly  in  exchanging  coin  for  bullion  brought  in  by 
merchants  or  others ;  it  is  jvritten  after  the  old  way,  chaunger.  Stat. 
2  Hen.  VI.  c.  12. 

CHANTER,  tanlalor.']  A  Singer  in  the  choir  of  a  cathedral 
church ;  and  is  usually  applied  to  the  chief  of  the  singers.  This 
word  is  mentioned  in  13  KHz.  c.  10.  At  Sr.  David's  cathedral  in 
Wales,  the  chanter  is  next  to  the  bishop;  for  there  is  no  dean. 
Catnd.  Britain. 

CH.'VNTRY,  or  CH.VUNTRY,  can/aria.']  A  little  church,  chapel, 
or  particular  altar,  in  sonic  cathedi-.il  church,  kc.  endowed  with  lands, 
or  other  revenues,  for  the  niaintciuuice  of  one  oi'  more  priestsf  daily 
lo  sin^  mass,  and  ofticiatc  divine  service  lor  the  souls  of  the  donors, 
and  such  others  as  tliey  appointed.  Sec  stat.  I  Julu:  VI.  c.  14.  which 
in  effect  put  an  end  to  all  these  chantries,  by  declaring  it  not  to  be 
lawful  for  any  person  to  enter  for  non-performance  of  the  conditions 
on  which  they  were  founded. 

Of  these  chantries,  mention  is  made  of  forty-seven  belonging 
to  St.  I'aul'a  church  in  London,  by  Dugdatc,  in  his  history  of  that 
church. 

CHAPEL,  ca/tella,  Fr.  f/ia/ir//f.]  Is  cither  adjoining  to  a  church, 
for  performing  divine  service  ;  or  separate  from  the  mother  churcli, 
where  the  parish  is  wide,  which  is  commonly  calle<l  a  c/ia/iet  of  ease. 
And  chapels  of  ease  arc  built  for  the  ease  of  those  parishioners  who 
dwell  far  from  the  parochial  church,  in  firayer  and  fireuciiinff  only ; 
for  the  sacraments  [^marriagrs^  and  burials  ought  to  be  performed  in 
the  parochial  church.    2  Holt.  Mr.  340. 

These  chapels  arc  served  by  inferior  curates,  provided  at  the 
charge  of  the  rector,  &c.  And  the  curates  are  therefore  removeable 
at  the  pleasure  of  the  rector  or  vicar ;  but  chapels  of  case  may  be 
parochial,  and  have  a  right  to  sacraments  and  burials,  and  to  a  distinct 
minister,  by  custom  ;  (though  subject  in  some  respects  to  the  mother 
church;)  and  /mrocliiat  c/m/n/s dilTer  only  in  name  from  parish  churches, 
but  they  lu-e  small,  and  the  inhabitants  within  the  district  are  few. 
In  some  places  chapels  of  ease  are  endowed  with  lands  or  tithes,  and 
in  other  places  by  voluntary  contributions  ;  and  in  some  few  districts 
there  are  chapels  which  baptize  and  administer  the  f.'.craments,  and 
have  cliapel-waidcns ;  but  these  chapels  are  not  exempted  from  the 
visitation  of  the  ordinary,  nor  tlie  parishioners  who  resort  thither  from 
contributing  to  the  repairs  of  the  mother  church  ;  especially  if  they 
bury  there  ;  for  the  cha/icl  generally  belongs  to,  iuid  is  as  it  wei  c  a 
liart  o/the  mother  church;  and  the  parishioners  are  obliged  to  go  to 
the  mother  church,  but  not  to  the  chapel.  2  Holt.  Mr.  239.  And 
hence  it  is  said,  that  the  offerings  made  to  any  chapel,  arc  to  be 
rendered  to  the  mother  church ;  unless  there  be  a  custom  that  the 
chaplain  shall  have  them. 

Public  chapels  annexed  to  parish  churches,  shall  be  repaired  by 
the  parishioner*,  as  the  church  is,  if  any  other  persons  he  not  bound 
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to  do  U.  2  /ns/.  4B0.  Besides  the  before-mentioned  chapels,  there 
are  /rrc  chapels,  pei  peliially  maintained  and  provided  with  a  minister 
■without  eliargc  to  the  rector  or  parish  ;  or  that  arc  free  and  cxcmp 
from  all  ordinary  jurisdiction;  !Uid  these  arc  where  some  lands  oi 
rents  arc  charitahly  bestowed  on  them.  Stat.  37  Jim.  VIU.  co/i.  * 
1  Jiitw.  VI.  c.  U.  There  arc  also  /irivatr  chn/nh,  built  by  noblemen 
and  others,  ior  private  worship,  in  or  near  their  own  houses,  main- 
tained at  the  chi»r^(:  of  those  noble  persons  to  whom  they  belong,  and 
provided  with  chaplains  and  stipends  by  them  ;  which  may  be  erect- 
ed without  leave  of  the  bishop,  and  need  not  be  consecrated,  thou;;!) 
flicy  anciently  were  so,  nor  arc  they  subject  to  the  jurisdiction  of  the 
ordinary. 

There  arc  likewise  cha/irh  in  lite  Vnix-ersilira,  belonging  to  particu- 
lar colleges,  which,  though  they  are  consecrated,  and  sacraments  arc 
administered  there,  yet  they  arc  -not  liable  to  the  visitation  of  the 
ih/io/i,  hut  of  the  fotmdrr.    2  /ns/.  ."SS.    See  tit.  Marriage. 

CllAPKI.UY,  ca/ullania.^  Is  the  same  thing  to  a  chapel  as  a  pa- 
rish to  a  church  ;  being  the  precinct  and  limits  thereof. 

CHAPKUON,  /v.]  A  hood  or  bonnet,  anciently  worn  by  the 
knights  of  the  garter,  as  a  part  of  the  habit  of  that  noble  order ;  but 
in  heraldry  it  is  a  little  escutcheon  fixed  in  the  forehead  of  the  borsc!: 
that  draw  a  hearse  at  a  funeral. 

CHAPITKRS,  Lat.  ca/iilula,  Fr.  c/iafUtrea,  i.  e.  chapters  of  a  hook.]{ 
Signify  in  our  common  law  a  summary  of  such  matters  as  arc  to  be: 
niquired  of,  or  presented  before  justices  in  eyre,  justices  of  assise* 
or  of  peace,  in  their  sessions.  Sriiion,  cap.  Z.  uselh  the  word  in  this 
aignilication  ;  and  chapiters  arc  now  most  commonly  called  articles^ 
and  delivered  by  the  mouih  of  the  justice  in  his  charge  to  the  inquest  r 
whereas,  in  ancient  times,  (as  appears  by  Bracton  and  Britton,)  they 
were,  after  an  exhortation  given  by  the  justices  for  the  good  obser- 
vation of  the  laws  and  the  king's  peace,  first  read  in  open  court,  and 
then  delivered  in  writing  to  the  grand  inquest,  for  their  better  obser- 
vance ;  and  the  grand  jury  were  to  answer  upon  their  oaths  to  ail  the 
articles  thus  delivered  them,  and  not  put  the  judges  to  long  and  learned 
charges  to  little  or  no  purpose,  fcr  want  of  remembering  the  same* 
as  they  do  now,  when  they  think  their  duty  well  enough  pcrfonncd, 
if  they  only  present  those  few  of  many  misdemeanors  which  are 
brought  before  them  by  Avay  of  indictment. 

It  is  to  be  wished  that  this  order  of  delivering  written  articles  to 
grand  juries  were  still  observed,  whereby  crimes  would  be  more  cf- 
i'cctually  punished :  in  some  inferior  courts,  as  the  court  Icet,  &c.  in 
several  parts  of  /inffland,  it  is  usual  at  this  day  for  stewards  of  those 
courts  to  deliver  their  charges  in  writing  to  the  juries  sworn  to  incjuirc 
of  otTences.  Horne^  in  his  Mirror  of  Justicr,^^  expresses  what  those 
articles  were  .vont  to  contain.  I'iif-  3.  cn/i.  des  jlrticles  in  lujre. 
And  an  example  of  articles  of  this  kind,  may  be  found  in  the  book  of 
assises.    7''.  138. 

CH.M'L.MN,  cnlicUamisJ]  Is  most  commonly  taken  for  one  that  is 
depending  upon  the  king,  or  other  noble  person,  to  instruct  him  and 
his  family,  and  say  divine  service  in  his  house,  where  there  is  usually 
a  private  chapel  for  that  purjiose.  The  Kingj  Qttceit,  Prince^  Prin- 
rcssy  V^e.  may  retain  as  many  chaplains  as  they  ])lease ;  and  the  king's 
chaplains  may  hold  any  such  number  of  benefices  of  the  king's  gift, 
as  the  king  shall  think  fit  to  bestow  upon  them. 

An  Arelibixholt  may  retain  eight  chaplains;  v,  Duke,  or  a  jOin/io/i,  six i 
Marr/tiie  or  £arl,  .five  ;  Viscount,  fhur  ;  Haroiu  KnigH  of  the  Garter, 
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8ri»rrf  Chancellor,  three  ;  a  Duche,.,  Marchioness,  Countess,  Baroness, 

(being  AVHlows,)  the  Treasurer,  and  C-'""-''^'"  "V'>^  ^"'"^„V;™«„//f 
jans's  Secretary,  Dean  of  the  C/i«/»  /,  .^r/mo«tr,  and  M««t  of  the  Rolls, 
each  of  them  fwo :  the  Chief  Justice  of  the  King's  Bench,  and  /lur- 
rfffl  of  the  0>;r/«<-  /"orfs,  o«<-;  all  which  chaplains  may  purchase 
a  license  or  dispensation,  and  uke  two  benefices  with  cure  ol  souls. 
Stat.  21  JJen.  VIII.  ca/i.  13. 

But  both  the  liv  ings  must  have  cure  of  souls ;  and  the  statute  express- 
ly excepts  deaneries,  archdeaconries,  cliai.cellorships,  treasurcrships, 
chanterships,  prebends,  and  sinecure  rectories.  A  dispensation  in  this 
case  can  only  be  granted  to  hold  one  benefice  more,  except  to  clerks 
who  are  of  the  privy  council,  who  may  hold  three  by  dispensation. 
By  Uie  canon  law,  no  person  can  hold  a  second  incompatible  benefice, 
without  a  dispensation ;  and  in  that  case,  if  the  first  is  under  8/.  /ler 
annum  [in  the  king's  book]  it  is  so  far  void,  that  the  patron  may  pre- 
sent another  clerk,  or  the  bishop  may  deprive;  but  till  dcprivalion,  no 
advantage  can  be  taken  by  lapse.  See  tit.  Jdvowsmi.  But  indepen- 
dent of  the  statute,  a  clergyman  by  dispensations  may  holtl  any  num- 
ber of  benefices,  if  ihcy  are  all  under  al.  per  annum,  except  the  last, 
and  then  by  a  dispensation  under  the  statute,  he  may  hold  one  more. 
I  Comm.  392  in  n.    Sec  Pliiralilt/. 

By  the  41st  canon  of  1S03,  the  two  benefices  must  not  be  further 
«listant  from  each  other  than  thirty  miles ;  and  the  person  obtaining 
the  dispensation,  must  at  least  be  a  master  of  arts  in  one  of  the  Uni- 
versities. But  the  provisions  of  this  canon  are  not  enforced  or  re- 
garded in  the  temporal  courts.  2  £t.  lie/i.  968.  See  ante,  lit  Canon 
Law. 

Also  every  Judge  of  the  King's  Bench  and  Common  Pleas;  and 
Chancellor  and  Ciurf  Baron  of  the  Exchequer,  and  the  King's  Attor- 
ney and  Solicitor-General,  may  each  of  them  have  one  cliaplain  attend- 
ant on  his  person,  having  one  benefice  with  cure,  who  may  be  noit- 
resident  on  the  same  by  stat.  25  Hen.  VIII.  cafi.  16. 

And  the  Groom  of  the  stole.  Treasurer  of  the  king's  chamber,  and 
Chancellor  of  the  duchij  of  Lancaster,  may  retain  each  one  chaplain. 
Stat.  33  Hen.  VIII.  cap.  28.  But  the  chaplains  under  these  two  last 
statutes,  are  not  entitled  to  dis/iensations  under  stat.  21  Hen.  VIII. 
If  a  nobleman  hath  his  full  number  of  chaplains  allowed  by  law,  and 
retains  one  more,  who  has  dispensation  to  hold  plurality  of  livings,  it 
is  not  good.    Cro.  F.Uz.  723. 

If  one  person  has  two  or  more  of  the  titles  or  characters  mentioned 
in  stat.  21  Hen.  VIII.  c.  13.  united  in  himself,  he  can  only  retain 
the  number  of  chaplains  limited  to  his  highest  degicc.  4  Co.  90. 
The  lung  may  present  his  own  chaplains,  /.  e.  waiting  chaplains  in 
ordinary,  to  any  number  of  livings  in  the  gift  of  the  crown,  and  even 
in  addition  to  what  they  hold  upon  the  presentation  of  a  subject 
without  dispensation  ;  but  a  king's  chaplain  being  beneficed  by  the 
king,  cannot  aftcrv.-nrds  take  a  living  from  a  subject,  but  by  a  dispen- 
sation according  to  the  stat.  §  29.  I  Satk.  161. 

A  pel-son  retaining  a  chaplain,  must  no!  only  be  capable  thereof  at 
the  time  of  granting  the  instrument  of  retainer,  but  he  must  coiitinuQ 
capable  of  qualifying  till  bis  chapluin  is  adv.  :, c  -'l ;  and  therefore  if  a 
duke,  earl,  he.,  retain  a  chaplain,  and  die  ;  or  if  sucli  a  noble  person 
Ire  .attainted  of  treason;  or  if  an  ofiRcer,  qualiiicd  to  retain  a  chaplain, 
is  removed  from  his  office,  the  retainer  is  determined;  but  where  a 
chaplain  liath  taken  a  second  benefice  before  his  lord  dicth  or  is 
atltainted,  8(C.  the  retainer  is  in  force  to  qualify  him  to  enjoy  tli" 
licneficcs. 
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AntliFn  iimwnn  thai  is  noble  by  marriage,  al'icvwards  mavries  on 
mulcrUie  decree  of  noMlily,  her  power  to  retain  cliuplalns  will  t 
determined;  lhouj]fli  it  is  otherwise  where  a  woman  is  noble  by  deseen 
if  she  marry  under  degree  of  nobility,  for  in  such  case  her  retaint 
before  or  after  niarria|;e  is  good.  A  Baroness,  isfc.  during  the  cove- 
turc,  may  not  retain  cliaplains;  if  she  doth,  the  lord,  her  Jiusband,  ma 
discharge  them,  as  likewise  her  former  chaplains,  before  their  ac 
ittnccment.    4  Kr/i.  118. 

A  chaplain  must  be  retained  by  letters  testimonial  under  hand  an 
Seal,  or  he  is  not  a  chaplain  within  the  statute ;  so  that  it  is  not  enough  fc 
a  spiritual  person  to  be  retained  by  word  only  to  be  a  chaplain,  by  sue 
person  as  may  qualify  by  the  statutes  to  hold  livings,  &c.  although  li 
abide  and  serve  as  chaplain  in  the  family.  And  where  a  noblema 
bath  retained  and  thus  (jualificd  his  number  of  chaplains,  if  he  dis 
misses  them  from  their  attendance  upon  any  displeasure,  after  the 
arc  preferred,  yet  they  arc  his  chaplains  at  large,  and  may  hoi 
their  livings  during  their  lives  ;  and  such  nobleman,  though  he  ma 
retain  other  chaplains  in  his  family  merely  as  chaplains,  he  can 
not  qualify  any  others  to  hold  pluralities  while  the  first  arc  living 
for  il  a  nobleman  could  discharge  his  chaplain  when  advanced,  t 
qualify  another  in  his  place,  and  qualify  other  chaplains,  during  th- 
lives  of  chaplains  discharged,  by  these  means  he  might  advanc- 
as  many  chaplains  as  he  would,  whereby  the  statutes  would  be  evaded 
4  Jie/i.  90.    Sec  further  tit.  ^Idvoioson,  Parson.    3  Comm.  392.?:. 

CHAPTKR,  ea/iiiulum.']  A  congregation  of  clergymen  under  the 
Dvun  in  a  cathedral  church  ;  congregatio  clerieorum  in  eeclesia  tathe 
drali,  conventual!,  regulari,  vel  coltegiaia.  This  collegiate  company  i: 
metaphorically  termed  ca/iiiulum,  signifying  a  little  head,  it  beinj. 
a  kind  of  head,  not  only  to  govern  the  diocese  in  the  vacatioc 
of  the  bishopric,  but  also  in  many  things  to  advise  and  assis 
the  bishop  when  the  sec  is  full,  for  which,  with  the  dean,  they  forir 
a  council.  Co.  J-ili.  103.  The  chapter  consists  of  prebendaries  oi 
canons,  which  are  some  of  the  chief  men  of  the  church,  and  therefore 
are  called  capita  ecclesite  ;  they  arc  a  spiritual  corporation  aggregate 
which  they  cannot  surrender  without  leave  of  the  bishop,  because  he 
hath  an  interest  in  them  ;  they,  with  the  dean,  have  power  to  confirir 
the  bishop's  grants;  during  the  vacancy  of  an  archbishopric,  they  are 
guardians  of  the  spiritualties,  and  as  such  have  authority  by  the  stat 
35  lien.  VIII.  cap.  21.  to  grant  dispensations;  likewise  as  a  corpora- 
tion they  have  power  to  make  leases,  £cc. 

When  the  dean  and  chapter  confirm  grants  of  the  bishop,  the  deivji 
joins  with  the  chapter,  and  there  must  be  the  consent  of  the  major 
part ;  which  consent  is  to  be  expressed  by  their  fixing  of  their  seal 
to  the  deed,  in  one  place,  and  at  one  time,  cither  in  the  chapter-house 
or  some  other  |)lace  ;  and  this  consent  is  the  will  of  many  joined  to- 
gether. Dtjer,  233.  They  had  also  a  cheek  on  the  bishop  at  com- 
mon law;  for  till  st.it.  32  Hen.  Vlll.  c.  Jii.  his  grant  or  lease  would 
not  have  bound  his  successors,  unless  confirmed  by  the  Dean  and 
Chapter.    I  Jusi.  1(J3. 

A  chapter  is  not  capable  to  take  by  purchase  or  gift,  without  the 
Oean,  who  is  the  liead  of  the  bodit;  but  there  may  be  a  chapter  with- 
out a  dean,  us  the  chapter  of  the  collegiate  church  of  Southwell;  and. 
grants  by,  or  to  them,  arc  as  effectual  as  other  grants  by  dean  and. 
chapter.  Yet  where  there  arc  chapters  without  deans,  they  are  not 
properly  chapters ;  and  the  chapter  in  a  collegiate  church,  where 
there  is  no  episcopal  see,  as  at  Weslminsler  and  Windsor,  is  more 
properly  called  a  col'eije. 
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CbapteK  ai«  said  to  have  their  beginning  before  deans ;  and  for- 
merly the  bishop  bad  ihc  rule  and  ordering  cf  things  without  a  dean 
and  chapter,  wliich  were  constituted  afterwards;  and  all  the  iiiinistcrs 
within  liis  diocese  were  as  bis  chapter,  to  assist  him  in  spiritual  mat- 
ters. 2  Kali.  He/i.  454.  3  Comm.  Ti.  The  bishop  hath  a  power  of 
visiting  the  dean  and  chapter;  but  the  dean  and  chapter  have  nothing 
to  do  with  what  the  bishop  transacts  as  ordinary.  3  Kr/i.  75.  Though 
the  ti»/io/i  and  c/ia/ircr  are  but  one  body,  yet  their  /lossessiom  arc  for 
tlie  most  part  divided ;  as  the  6Uho/i  hatli  his  part  in  right  of  his 
bith'tliric ;  the  draii  hulh  a  part  in  right  of  his  tkanery  ;  and  each  fire- 
bcndarij  hath  a  certain  part  in  right  of  his  lircbendt  and  each  too  is 
incorporated  by  himself. 

Deans  and  Chapters  have  some  of  them  ecclesiastical  jurisdiction 
in  several  parishes,  (besides  Uiat  authority  they  have  williin  their  own 
body,)  executed  by  their  oHicials;  also  temporal  jurisdiction  in  several 
manors  belonging  to  them,  in  the  same  manner  as  bishops,  where 
their  stewards  keep  courts,  &c.  2  Koll.  Abr.  229.  It  has  been  ob- 
served, that  thougii  the  chapter  have  distinct  parcels  of  the  bishop's 
estate  assigned  for  their  maintenance,  the  bishop  hatii  little  more  than 
a  power  over  them  in  his  visitations,  and  is  scarce  u!]o\>'ed  to  nomi- 
nate half  of  those  to  their  prebends,  who  were  originally  of  his  family  ; 
but  of  common  right  it  is  said  he  is  their  patron,  lioll.  ibid.  They 
arc  now  sometimes  appointed  by  the  king,  somciimes  by  the  bishop, 
and  sometimes  they  are  elected  l>y  each  otlier.  I  Comm.  383.  See 
further  tit.  Dean,  PrrbcnJ. 

CH.\R.\CTER  false.    See  Scrvantt. 

CH.VRGE  of  Justices  in  Sessions,  kc.    Sec  tit.  Chafiitcrt. 

CH.\RGE  and  DISCHARGE.  A  charge  is  said  to  be  a  thing  done 
that  bindeth  him  that  doth  it,  or  that  which  is  his,  to  the  performance 
thereof;  and  discharge  is  the  removal,  or  taking  away  of  that  charge. 
Terms  de  Ley.  Land  may  be  charged  divers  ways;  as  by  grant  of 
rent  out  of  it,  by  statutes,  judgments,  conditions,  warrants,  &c. 
Lands  in  fee-simple  may  be  charged  in  fee  ;  and  where  o  man  may 
dispose  of  the  land  itself,  he  may  charge  it  by  a  rent  or  statute,  one 
way  or  other.  Lit.  sect.  648.  Aloor,  Ca.  \ 29.  Dyer,  10.  If  one  charge 
land  in  tail,  and  land  in  fee-simple,  and  die ;  the  land  in  fee  only  shall 
be  chargeable.    Bro.  Cha.  9. 

Lands  entailed  may  be  charged  in  fee,  if  the  estate-tail  be  cut  off  by 
recoveiy ;  if  tenant  in  tail  charge  the  land,  and  after  levy  a  fine  or  suf- 
fer a  recovery  of  the  lands,  to  his  own  use  ;  this  confirms  the  charge 
and  it  shall  continue.  1  Ke/i.  61.  A  tenant  for  life  charges  the  land, 
and  then  makes  a  feoffment  to  a  stranger,  or  doth  waste,  &c.  whereby 
it  is  forfeited,  he  in  reversion  shall  hold  it  charged  during  his  (the 
tenant's)  life ;  and  if  one  have  a  lease  for  life  or  years  of  land,  and 
grant  a  rent  out  of  it ;  if  after  he  surrenders  his  estate,  yet  the 
charge  shall  continue  so  long  as  the  estate  had  endured,  in  case  it 
had  not  been  surrendered.    1  Ke/i.67.  m.  Dyer,  10. 

If  one  jomt-tenam  charge  land,  and  after  release  to  his  companion 
and  die,  the  survivor  shall  hold  it  charged :  but  if  it  had  come  to  him 
by  survivorship,  u  would  be  otherwise.  6  Rep.  76.  1  She/i.  Mr  325 
He  thatJiath  a  remainder  or  reiter.,ion  of  land  may  charge  if  because 
of  the /,M«A,V,Vy  that  the  land  will  come  into and' then  the 
fioaaeasion  shall  be  charged.  But  where  one  leases  land  for  life,  and 
grants  the  reversion  or  remainder  over  to  jl.  B.  who  charges  the  land, 
and  dies,  and  the  tenant  for  life  is  heir  to  the  fee;  in  this  case  he 
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shall  hold  it  discharged,  for  he  had  the  /loasension  by  Jmrchate,  though 
he  had  the  fee  by  ilescenl.    Jlro.  11.  16.  !  Rt/i.  62. 

If  a  icnl  be  issuing  out  of  a  house,  See.  and  it  falls  domi,  the 
charge  shall  remain  upon  the  soil.  9  Edvi.  IV.  20.  But  when  the 
estate  is  gone  upon  which  the  charge  was  grounded,  there,  generally, 
tlie  charge  is  dcleruiined.  Co.  Lit.  3+9.  And  in  all  cases  where 
any  executory  thing  is  created  by  deed,  there  by  consent  of  all  the  par- 
tics  it  may  be  by  deed  defeated  and  discharged.  10  Rejt.  49.  See  tit. 
Jintatr,  Z.imtttitio7tit,  Mori^u^e,  isfe. 

CHARITABLE  CORl'OR.VflON.  A  society  of  persons  in  the 
late  reign  obtained  a  statute  to  lend  money  to  indualrious  floor,  at 
5t.  tier  cent,  interest  on  pawns  and  pledges,  to  prevent  their  falling 
into  the  hands  of  the  pawn-brokers,  and  therefore  they  were  called  the 
Charitable  Corporation  ;  but  they  likewise  took  5/.  per  cent,  for  the 
charge  of  officers,  warehouses,  &c.  And  in  the  fifth  year  of  King 
Geo.  II.  the  chief  officers  of  this  corporation,  by  connivance  of  the 
principal  directors,  absconded  and  broke,  and  defrauded  the  public  pro- 
prietors of  great  sums;  for  relief  of  the  sufi'erers  wherein,  as  to  part 
of  tiieir  losses,  several  statutes  were  made  and  enacted.  See  stats.  5 
Ceo.  II.  cc.  31,  32.    7  Geo.  II.  c.  II. 

CHARITABLE  USES.  The  laws  against  devises  in  Mortmain  (see 
that  tit.)  do  not  extend  to  any  thing  but  superstitious  uses  ;  it  is  tlierc- 
forc  held,  that  a  man  may  give  lands  for  the  maintenance  of  a  school, 
au  hospital,  or  any  other  charitable  uses.  But  as  it  was  apprehended, 
from  recent  experience,  that  jjcrsons  on  their  death  beds  might  make 
large  and  improvident  dispositions,  even  for  these  good  purposes,  and 
defeat  the  political  end  of  the  statutes  of  mortmain,  it  is  therefore 
enacted  by  stat.  9  Geo.  II.  c  36.  that  no  lands  or  tenements,  or  money 
to  be  laid  out  thereon,  shall  be  given  for,  or  charged  with,  any  chari- 
table uses  whatsoever,  unless  b}i  deed  indented,  executed  in  the  pre- 
sence of  two  witnesses,  tiaelve  calendar  months  before  the  death  of 
the  donor;  and  enrolled  in  the  court  of  chancery  within  six  months 
after  its  execution  ;  (except  stock  in  the  public  funds,  and  which  must  be 
transferred  at  least  six  calendar  months  previous  to  the  donor's  death  ;) 
and  unless  such  gift  be  made  to  take  effect  immediately  and  be  without 
power  of  revocation;  and  that  all  other  gifts  shall  be  void.  The  two 
Universities,  their  colleges,  and  the  scholars  on  the  foundation  of  the 
colleges  of  JCaton,  Wincbester  and  Jl'estminster,  are  exempted  out  of 
this  act ;  but  with  this  proviso,  that  no  college  shall  be  at  liberty  to 
purchase  more  advowsons  than  are  equal  in  nimiber  to  one  moiety  of 
the  fellows  or  students  on  their  foundations. 

Corporations  are  excepted  out  of  the  statutes  of  Wills,  (32  Nen.  VIII. 
c.  1.  31  Jfen.  VIII.  c.  5.  See  tit.  Devise,  frills,)  to  prevent  the  exten- 
sion of  gifts  in  mortmain  ;  but  now  by  construction  of  stat.  43  Etiz.  c. 
4.  (sec  the  next  paiagrapli)  it  is  held  that  a  devise  to  a  corporation 
for  a  charitable  use  is  valid,  as  operating  in  tile  nature  of  the  appoint- 
nieni,  rather  than  of  a  bei/uest.  And  indeed  the  piety  of  the  judges 
hath  formerly  cari  icd  them  great  lengths  in  supporting  such  chariiablo 
uses  ;  {Pre.  Ch.  272.)  it  being  held  that  the  stat.  of  Jiliz.  which  fa- 
vours appointments  to  charities,  su]iersrdfs  and  repeals  all  former 
statutes;  {Gilb.  Krfi.  M.  1  P.  II  !  <l  supplies  all  defects  of 

assurances.    {Duke,  84.)    And  tlji  :  <ni\y  a  devise  to  a  corpo- 

ration, but  a  devise  by  a  copyhokl  ici  ai.i,  without  surrender,  to  the 
use  of  his  will,  and  a  devise,  nay,  even  a  settlement  by  tenant  in  tail, 
without  either  fine  or  recovery,  if  made  to  a  cliaritablc  use,  is  good  by 
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way  of  appointment.    Mtii)r,B90.  2  Vern.  453.  Pre.  Ch.  16.  2  Comm. 

The  king  as  /iarrn.t  /inlrix  has  the  general  superintendence  of  all 
charities,  which  he  exercises  by  the  Lord  C/mnccllqr.  And  therefore 
whenever  it  is  necessary,  the  .VtlHrncy-Ocneral,  at  the  relation  of 
some  informant,  who  is  usually  called  the  relator,  files,  c.r  officio,  an  in- 
formation ill  the  court  of  chancery,  to  have  the  charity  jiropcrly  esta- 
blished. Also  by  Stat.  43  Eliz.  c.  4.  authority  is  given  to  the  Lord 
Chancellor  or  Lord  Keeper,  and  to  the  Ciianccllor  of  the  Duclnj  of 
Lajicasler,  respectively,  to  grant  commissions  under  their  several 
seals,  to  inquire  into  any  abuses  of  charitable  donations,  and  rectify 
the  same  by  decree;  which  may  be  reviewed  in  the  respective  courts 
of  the  several  chancellors,  upon  exceptions  taken  thereto.  Jiut, 
though  this  is  done  in  the  Petty-Bag  Office  in  the  court  of  Chancery, 
because  the  commission  is  there  returnecl,  it  is  not  a  proceeding  at  c(>m- 
mon  law,  but  treated  as  an  original  cause  in  the  court  of  equity.  The 
evidence  below  is  not  taken  down  in  writing,  and  the  respondent  in 
his  answer  to  the  exceptions  may  allege  what  new  matter  he  picases ; 
upon  which  they  go  to  proof,  and  examine  witnesses  in  writing  upon 
all  the  matters  in  issue  ;  and  the  court  may  decree  the  respondent  to 
pay  all  the  costs,  though  no  such  authority  is  given  by  tlie  statute. 
An  appeal  lies  from  the  Chancellor's  decree  to  the  House  of  Peers, 
notwithstanding  any  loose  opinion  to  the  contrary.    3  Comm.  427. 

Lands  given  to  alms  and  aliened,  may  be  recovered  by  the  donor. 
)3  £d~,a.  I.  c.  41. 

Lands,  &c.  may  be  given  for  the  maintenance  of  houses  of  correc- 
flon,  or  of  tlie  poor.  Stat.  35  Jiliz.  c.  7.  §  27.  Commissioners  to  in- 
quire of  money  given  to  poor  prisoners.  Stats.  23  &  23  Car.  U.  c. 
20.  §  11.   32  Geo.  II.  c.  28.  §  9,  10.    Sec  lit.  I'rhonm. 

Money  given  to  put  out  apprentices,  either  by  parishes  or  public 
charities,  to  pAy  no  duty.    8  jhin.  c.  9.  §  40.    See  tit.  .d/i/irnitices. 

See  this  subject  treated  at  length  under  tit.  Mortmains  'and  Uigli- 
more's  Imw  of  Charitable  Uses. 

CHARKS,  Are  pit-coal  when  charred  or  charted;  so  called  in 
IVorcestemhire  ;  as  sea-coal  thus  prepared  at  jVcwraslle  is  called  cote. 

CHAKRK  OF  LKAD.  A  quantity  of  lead  consisting  of  thirty  /liffa, 
each  pig  containing  six  s/oiic  wanting  two  pounds,  and  every  stone 
being  twelve  pounds.    Msi.m  de  fiondrribus.    Hob.  3.  K.  Scot.  ca/i.  22. 

ClIARTA,  a  word  made  use  of  not  only  for  a  r/iar^  i-,  for  the  hold- 
ing an  estate;  but  also  a  statute.    See  Magna  Charla. 

CH.VRTK,  A  cart,  chart,  or  plan  which  mariners  use  at  sea,  nicn- 
tione<l  in  stat.  14  Car.  II.  ca/i.  33. 

CH.'VRTEL,  I'r.  rar/c/.]  A  letter  of  defiance,  or  challenge  to  a 
single  combat ;  in  use  heretofore  to  decide  difficult  controversies  at  law 
which  could  not  otherwise  be  determined.  Blount.  A  Cartel  is  now- 
used  for  the  instrument  or  writing  for  settling  the  exchange  of  prison- 
ers of  war;  and  a  cartel-shi/i,(ot  the  ship  used  on  sucli  occasion, 
which  IS  privileged  fiom  capture. 

C^L^Rl'EK,  Lat.  cAar/a,  l"r.  chariree,  i.e.  instrumenta.']  Is  taken  in 
our  law  for  written  evidence  of  things  done  between  man  and  man- 
whereof  iiraclon,  lib.  2.  ca/i.  26.  says  thus,  Fiunl  aliptando  donatio?ie» 
in  acri/iits,  sicui  in  chartis  ad  /ler/ietuam  rei  memoriam,  /iro/iter  brevem 
hominum  vilam,  CTc.  And  Brittm,  in  his  39lh  chapter,  divides  char- 
ten  into  those  of  the  king,  and  those  of  private  persons.  Charter,  of 
the  tins  are  those  whereby  the  king  passeth  any  grant  to  any  person 
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or  bod)-  politic;  as  a  chtrttr  of  exemption,  of  piivilegr,  ice.  See  tit. 
King. 

VhartfT  of  liardon,  whereby  a  man  is  forgiven  a  felony,  or  other  of- 
fence comniiiicd  ai^.iinst  the  king's  crown  and  dignity ;  and  of  these 
there  arc  sevcrjl  sorts.    St-e  tit.  Pardon. 

Charier  of  thr  forest,  wherein  tlic  laws  of  the  forest  arc  com- 
prised, such  as  the  charier  of  Canulus,  \Sc.  Kiich.  314.  Pleia,  lib.  3. 
r.  l-t. 

Charlert  of  firivate  pertont  are  deeds  and  instruments  for  the  con- 
veyance of  lands,  t^c.  And  the  purchaser  of  lands  shall  have  all  the 
ehariers,  deeds  and  evidences  as  incident  to  the  same,  and  for  the  main- 
tenance of  his  title.  Co,  Lit.  6.  Charters  belong  to  a  feoffee,  although 
they  be  not  sold  to  him,  where  the  feolVor  is  not  bound  to  a  general 
«;in-anty  of  the  land  ;  for  there  they  shall  belong  to  the  feoffor,  if 
they  be  scaled  deeds  or  w  ills  in  writing ;  but  other  charters  go  to  the 
tertenant.  Moor,  Ca.  637.  The  charters,  belonging  to  the  feoffor  in 
case  of  warranty  the  heir  shall  have,  though  he  hath  no  land  by  de- 
scent, for  the  possibility  of  descent  after.  I  Hefi.  I.  See  tit.  Magna 
Char  la. 

CII.VRTERER.    In  Cheshire,  a  freeholder  is  called  by  tliis  name. 
Sir  P.  l.ni's  .'hiiii/.  fol.  3i6. 
CHARTKR  GOVERNMENTS  in  AMERICA.     Sec  tit.  Planta- 

lions. 

CH.VRTER  LAND,  terra  per  charlam.'i    Sec  tit.  Bockland. 

CH.'\KTi:U-l»ARTY,  Lat.  charia  partiia,  I"r.  ehartre  parti,  i.  e.  a 
deed  or  writing  divided.]  Is  what  among  merchants  and  sea-faring  men 
is  commoidy  called  a  pair  of  indentures,  containing  the  covenants  and 
agreements  made  between  them,  touching  their  merchandise  and  ma- 
ritime iiflairs.  2  Inst.  673.  Charier-parties  of  afrrciglilmcnt  settle 
agreemenib,  as  to  the  cargo  of  ships,  and  bind  the  master  to  deliver 
the  goods  in  good  condition  at  the  place  of  discharge,  according  to 
tgreement ;  and  the  master  sometimes  obliges  himself,  ship,  tackle 
and  furniture,  for  performance. 

The  common  law  construes  eharter-fiartirs,  as  near  as  may  be,  ac- 
cording to  the  intention  of  them,  and  not  according  to  the  literal  sense 
of  traders,  or  those  who  merchandise  by  sea ;  but  they  nmst  be  regu- 
larly pleaded.  In  covenant  by  rAar^rr./nirti/,  thattlie  ship  should  return 
to  the  river  of  Thames,  by  a  certain  time,  dangers  of  the  sea  excepted,  and 
after,  in  the  voyage,  and  within  the  time  of  the  return,  the  ship  was 
taken  upon  the  sea  by  pirates,  so  that  the  master  could  not  rcttirn  at 
the  time  mentioned  in  the  agreement;  it  was  adjudged  that  this  impe- 
diment was  within  the  exception  of  the  charlrr-puriy,  w  hich  extends  as 
well  to  any  danger  upon  the  sea  by  pirates  and  men  of  war,  as  dan- 
gers of  the  sea  by  shipwreck,  tempest,  &c.  Stile,  132.  2  Roll.  Abr.  248. 
So  where  a  ehurter-fiarty  of  afi'reightmenl  provided  that  in  case  of  the 
"  inability  of  the  ship  to  execute  or  proceed  on  the  service,"  certain 
persons  should  be  at  lihcriy  to  make  such  abatement  out  of  the  freight 
as  they  should  think  reasonable  ;  held,  thai  an  inability  of  the  ship  to 
proceed  to  sea  for  want  of  men  to  navigate  her,  was  within  the  pro- 
viso ;  although  the  want  of  such  men  proceeded  from  the  ravages 
of  the  small-pox  amongst  the  original  crew,  the  death  of  some,  and  the 
desertion  of  others  from  the  fear  of  the  disten>per,  and  an  impossi- 
bility of  procuring  others  on  the  spot  in  their  room.  Bealson  v. 
Shank.    Stat.  43  Geo.  III.  3  F.a.^t,  233. 

A  ship  is  freighted  at  so  much  per  month  that  she  shall  be  out, 
covenanted  to  be  p;ud  after  her  arrival  at  the  port  of  London;  the 
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ship  ii  cast  away  coming  up  from  the  Dawne,  but  the  lading  is  all 
preserved,  the  freight  shall  in  this  case  be  paid;  for  the  money  be- 
comes due  monthly  by  the  contract,  and  the  place  mentioned  is  only 
to  ascertain  where  the  money  is  to  be  paid,  and  the  ship  is  enutled 
to  wages,  like  a  mariner  that  series  by  the  month,  who  il  he  dies 
in  the  voyage,  his  executors  are  to  be  answered  /iro  raia.  Molloy 
de  Jur.  Mariiim.  260.  If  a  part  owner  of  a  ship  refuse  to  join  with 
the  other  owners  in  setting  out  of  the  ship,  he  shall  not  be  entitled 
to  his  share  of  the  freight;  but  by  the  course  of  the  Admiralty,  the 
other  owners  ought  to  give  security  if  the  ship  perish  in  the  voyage, 
to  make  good  to  the  owner  standing  out,  his  share  of  the  ship.  Sir 
L.  Jenkins,  in  a  case  of  this  nature,  certified  that  by  the  Law  M  uinCi 
and  course  of  the  Admiralty,  the  plaintiff  was  to  have  no  share  of  the 
freight ;  and  that  it  was  so  in  all  places,  for  otherwise  there  woulil  be 
no  navigation.    Lex  Mcrcat.    See  lit.  .iitiniralty,  Frcigh',  Jmmrance. 

CHARTIS  REUDENDIS.  An  ancient  writ  which  lay  against  one 
that  had  charters  of  feoffment  entrusted  to  his  keeping,  and  refused  to 
deliver  them.    Reg.  Orig.  159. 

CHASE,  l"r.  f/iasj(-.J  In  its  general  signification  is  a  great  quantity 
of  woody  ground  lyuig  open,  ajid  privileged  for  wild  beasts  and  wild 
fowl ;  and  ihe  beasts  of  chase  properly  extend  to  the  buck,  doe,  fox, 
marten  and  roe ;  and  in  common  and  legal  sense  to  all  the  beasts  of 
the  forest.    Co.  Lit.  233. 

-\  chase  differs  from  a  park  in  that  it  is  not  enclosed ;  and  also  in 
that  a  man  may  have  a  chase  in  another  man's  ground,  as  well  as  in 
his  own  ;  being  indeed  the  libeity  of  Jieiping  beasts  of  chase  or  royal 
game  therein,  protected  even  from  the  owner  of  the  land,  with  a  power 
of  hunting  them  thereon.    2  Comm.  38. 

But  if  one  have  a  chase  within  a  forest,  and  he  kill  or  hunt  any 
stag  or  red  deer,  or  other  beast  of  the  forest,  he  is  finable.  1  Jones's 
Jiefi.  278. 

A  chase  is  of  a  middle  nature  between  a  forest  and  a  park,  being 
commonly  less  than  a  forest,  and  not  endowed  with  so  many  liberties, 
as  the  courts  of  attachment,  sw.iinmote,  and  justice-scat;  (hough  of  a 
larger  compass,  and  stored  with  greater  diversity  both  of  keepers, 
and  wild  beasts  or  game,  than  a  park. 

.  A  chase  differs  from  a  forest  in  this,  because  it  may  be  in  the  hands 
of  a  subject,  which  a  forest  in  its  proper  and  true  nature  cannot ;  and 
from  a  ftark,  in  that  il  is  not  enclosed,  and  hath  a  greater  compass, 
and  more  variety  of  game,  and  officers  likewise.  Crom/it.  in  his 
Jurisd.fol.  148.  says  a  ioresl  cannot  be  in  the  hands  of  a  subject,  .but 
it  forthwith  loselh  its  name,  and  becomelli  a  cha>>v ;  but,  y":*/.  197.  he 
says,  a  subject  may  be  lord  and  owner  of  a  forest,  wiiich  though  it 
seems  a  contradiction,  yet  both  sayings  are  in  some  sort  true  ;  for  the 
king  may  give  or  alienate  a  forest  to  a  subject,  so  as  when  il  is  once 
in  the  subject,  it  loseth  the  true  properly  of  a  forest,  because  the 
courts  called  the  justice-seat,  swainmote,  &c.  do  forthwith  vanish, 
none  being  able  to  make  a  Lord  Chief  Justice  in  Rxfre  of  the  forest 
but  the  King;  yet  it  may  be  granted  in  so  large  a  manner,  as  ihcre 
may  be  attachment,  swainmote,  and  a  court  equivalent  to  a  justice- 
seal.    Alaniuoodf /lart  2.  c.  3,  4. 

A  forest  and  a  chase  may  have  different  officers  and  laws;  every 
forest  is  a  chase,  el  tjuicidam  am/iiius  ;  but  any  chase  is  not  a  forest.  A 
c/ujse  is  cd  commnnem  Irgem,  and  not  to  be  guided  by  the  forest  laws ; 
and  it  is  the  same  of  parks.  4  Inst.  314.  A  man  may  have  a  free  chase 
as  belonging  to  his  manor  in  his  own  woods,  as  well  as  a  warren  2nd  a 
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park  in  his  o<vn  grounds :  for  a  c/iaie,  warren  and  park  are  collateral 

inheritances,  and  not  issuing  out  of  the  soij;  and  therefore  if  a  person 
hath  a  c/iaar  in  other  men's  grounds,  and  after  purchaseth  the  grounds, 
the  c/iasr  reniaincih.  Idid.  318.  If  a  man  have  freehold  in  a  free 
c/iaae,  he  may  cut  his  timber  and  wood  growing  upon  it,  without 
view  or  license  of  any;  thougli  it  is  not  so  of  a  forest;  but  if  lie  cut 
so  much  that  there  is  not  sufficient  for  coven,  and  to  maintain  the 
game,  he  shall  be  punished  at  the  suit  of  the  king;  and  so  if  a  com- 
mon person  hath  a  c/iatie  in  another's  soil,  the  owner  of  the  soil  can- 
not destroy  all  the  covert,  but  ought  to  leave  sufficient  thereof,  and 
also  browse  woo<l,  as  hath  been  accustomed.  1 1  Jir/i.  22.  And  it  has 
been  adjudged,  that  within  such  chase,  the  owner  of  the  soil  by  pre- 
scription may  have  common  for  his  sheep,  and  warren  for  his  conies, 
but  he  cannot  surcharge  with  more  than  has  been  usual,  nor  make 
cony-burrows  in  other  places  than  hath  been  used.  Jbiil.  If  a  free 
chase  be  enclosed,  it  is  said  to  be  a  good  cause  of  seizure  into  the 
king's  hands. 

It  is  not  lawful  to  make  a  chasfy  park  or  warren,  without  license 
from  the  king  midcr  the  broad  seal.    Sec  tit.  Forest,  Game,  Park. 

CHASOK,  A  hunting  horse.  Dederuni  mihi  unuin  chasorcm, 
i:c.    Leg.  Will.  I.  cafi.  22.    And  in  another  chapter  it  is  written 


CHASTKLL.MNE,  .\  noble  woman:  quasi  castclli  domina. 

CHASTITY.  The  Jionwn  law  (/■/.  48.  8.  1.)  justifies  homicide  in 
defence  of  the  chastity  cither  of  one's  self  or  relations  ;  and  so  also,  ac- 
cording to  Seidell,  (de  Lcgib.  Hebrxor.  I.  4.  c.  3.)  stood  the  law  in  the 
Jewish  republic.  The  Kngtinh  law  likewise  justifies  a  woman,  killing 
one  who  atlempts  to  r.ivish  her.  {Bac.  Jilem.  31.  1  Hawk.  P.  C.  71.) 
So  the  husband  or  father  may  justify  killing  a  man,  who  attempts  a 
rape  upon  his  wife  or  daughter;  but  not  if  he  takes  them  in  adultery 
bv  consent,  for  the  one  is  forcible  and  felonious,  but  not  the  other. 
\'  Hal.  P.  C.  485,  486. 

And  without  doubt  the  forcibly  attempting  a  crime  of  a  alill  more 
driesiailr  nainrr,  may  be  equally  resisted  by  the  death  of  the  unnatural 
aggressor.  For  the  one  uniform  principle,  that  runs  through  our  owu 
ami  all  other  laws,  seems  to  be  this;  that  where  a  crime,  in  itself  ca- 
pital, is  eiidcavoured  to  lie  committed  by  force,  it  is  lawful  to  re/iet  that 
force  by  the  dcai/i  of  the  party  attempting.  4  Comm.  181.  See  tit. 
.Murder,  .'tdutceru. 

CH.Vl'HAM  CHEST.    See  Greenwich  Chest. 

CHATTELS,  or  CATALS,  caialta.]  All  goods  moveable  and  im- 
moveable, except  such  as  are  in  nature  of  freehold,  or  parcel  of  it. 
The  jVormans  call  moveable  goods  only,  chattels ;  but  this  word  by  the 
common  law  extends  to  all  moveable  and  immoveable  goods ;  and  the 
Civiliunn  denominate  not  only  what  we  call  chattels,  but  also  land,  bona. 
But  no  estate  of  inlieritance  or  freehold,  can  be  termed  in  our  law 
goods  and  chattels ;  though  a  lease  for  years  may  pass  as  goods. 

Chattels  are  either  /lertonal  or  real;  /icrsonal,  as  gold,  silver,  plate, 
jewels,  household  stufl',  goods  and  wares  in  a  shop,  corn  somi  on  the 
ground,  carts,  ploughs,  coaches,  saddles,  kc.  Cattle,  &c.  as  horses, 
oxen,  kine,  bullocks,  sheep,  pigs,  and  all  tame  fowls  and  birds,  swans, 
turkeys,  geese,  poultry,  &c.  and  these  arc  called  personal  in  two  re- 
spects, one  because  they  belong  immediately  to  the  person  of  a  man  ; 
and  the  other,  for  that  being  any  way  injuriously  withheld  from  us, 
we  have  no  means  to  recover  them  but  by  personal  action. 
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Chattels  real,  saith  Coke,  (l  In»i.  H8.)  arc  such  as  concern  or  sa- 
vour of  ihe  realty.;  as  terms  for  years  of  land,  the  next  prcsuutalioii 
to  a  church,  estates  by  a  stalule  mercAant,  statute  ata/ile,  elegit,  or  the 
like.  And  these  are  called  real  chattels,  as  being  interests  issuing 
out  of,  or  annexed  to  real  estates ;  of  which  they  have  one  quality, 
■viz.  immobiliiy,  which  denominates  them  real;  but  want  the  other, 
viz.  a  sufficient,  legal,  indetenninate  duration ;  and  this  want  it  is  that 
constitutes  them  cimteh.  The  utmost  period  for  which  they  can  lasti 
is  fixed  and  deternunate,  either  for  such  a  space  of  time  certain,  or 
till  sych  a  particular  sum  of  money  be  raised  out  of  such  a  particular 
income ;  so  that  they  are  not  equal  in  the  eye  of  the  law  to  the  lowest 
estate  of  freehold,  a  lease  for  anotlier's  life.    2  Comm.  386. 

But  deeds  relating  to  a  freehold,  obligations,  &c.  which  are  things 
in  action,  are  not  reckoned  under  goods  and  chattels;  though  if  wri- 
tings are  pawned  they  may  be  chattels  ;  and  money  hath  been  accounted 
not  to  be  goods  or  chaitcta ;  nor  are  hawks  or  hounds,  such  being  fene 
itatura.    8  Re/i.  33.  Terms  de  Ley,  103.  Kilch.  32. 

A  collar  of  SS.  garter  of  gold,  buttons,  &c.  belonging  to  the  dress 
of  a  knight  of  the  garter,  are  not  jewels  to  pass  by  that  name  in  per- 
sonal estate,  but  ensigns  of  honour.  Dyer,  S9.  As  to  devises  of 
chattels  with  remainder  over,  sec  tit.  Devise. 

Chattels  /lersoTial  are,  immediately  upon  the  death  of  the  testator,  in 
the  actual  /iossession  of  the  executor,  as  the  law  will  adjudge,  though 
they  arc  at  never  so  great  a  distance  from  him ;  chattels  real,  as  leases 
for  years  of  houses,  lands,  Sec.  arc  not  in  the  /losaessioji  of  the  exccu' 
tor  till  he  makes  an  entry,  or  hath  recovered  the  same;  except  in 
case  of  a  lease  for  years  of  tithes,  where  no  entry  can  be  made.  I  Mis. 
.Ibr.  437. 

Leases  for  years,  though  for  a  thousand  years,  leases  at  will,  estates 
•f  tenants  by  elegit,  tjfc.  are  chattels,  and  shall  go  to  the  executor;  all 
obUgalions,  bills,  statutes,  recognisances  and  ju<lgments,  shall  be  as  a 
chattel  in  the  executors,  8tc.    Uro.  Obi.  18.  F.  -V.  B.  120. 

But  if  one  be  seised  of  land  in  fee  on  which  trees  and  grass  grow, 
the  heir  shall  have  these,  and  not  the  executor ;  for  they  are  not  chat- 
tels till  they  are  cut  and  severed,  but  parcel  of  the  inheritance.  4 
Jiefi.  63.  Dyer,  273.  The  game  of  a  park,  with  the  park,  fish  in  the 
pond,  and  doves  in  the  house  with  the  house,  go  to  the  heir,  Sec.  and 
are  not  chattels  ;  though  if  pigeons,  or  deer,  arc  tame,  or  kept  alive  in 
a  room  ;  or  if  fish  be  ui  a  trunk,  &c.  they  go  to  the  executors  as  clial- 
te/s.    .\'oy,  124.  II  Hefi.  50.  Keiln:  88.    See  tit.  Heir,  Executor. 

An  owner  of  chattels  is  said  to  be  possessed  of  them  ;  as  of  freehold 
the  term  is,  that  a  person  is  seised  of  the  same. 

CHAUD-MEDLEY,  See  tit.  Chance-Medlcy. 

CHAUMPERT,  a  kind  of  tenure  mentioned,  Pat.  35  Edw.  III. 
To  tlie  hospital  of  Boives,  in  the  isle  of  Guernsey.  Blount. 

CH.\UNTER,  a  singer  in  a  cathedral.    See  Chanter. 

CHAUNTER-RENTS,  Arc  rents  paid  to  the  crown  by  the  ser- 
yants  or  purchasers  of  c//au«rry-/a«(/.9.    See  stat.  22  Car.  II.  c.  6. 

CHEATS,  Are  deceitful  practices  in  defrauding  or  endeavouring 
to  defraud  another  of  his  known  right,  by  means  of  some  artful  device, 
contrary  to  the  plain  rules  of  commoji  honesty ;  as  by  playing  with 
false  dice  ;  or  by  causing  an  illiterate  person  to  execute  a  deed  to  his 
prejudice,  by  reading  it  over  to  him  ui  words  different  from  those  in 
which  it  was  written ;  or  by  persuatling  a  woman  to  execute  writings 
to  another  as  her  trustee,  upon  an  intended  marriage,  which  in  truth 
contained  no  such  thing,  but  only  a  warrant  of  attorney  to  confess  a 


44S 


CHE 


judgment ;  or  by  suppressing  a  will ;  and  such  like.  1  Hawk.  P.  C. 
c.  71. 

Changing  corn  by  a  miller,  and  returning  bad  com  in  the  stead,  is 
punishable  by  indiclmem,  being  an  offence  against  the  public.  I  Seti. 
Ca.  217.  So  to  run  a  foot-race  fraudulently,  and  by  a  previous  under- 
standing with  the  seeming  competitor  to  win  money.  6  Mid.  42.  So 
if  an  indented  apprentice  enters  for  a  soldier,  and  ha\ing  received  the 
bounty  is  discharged  on  his  master's  demanding  him,  he  may  be  in- 
dicted. 1  Hav>k.  J'.  C.c.  71.  §  3.  n.  But  selling  beer  short  of  the  just 
and  true  measure,  is  not  indictable  as  a  cheat.  1  IVih.  301.  Say. 
146.  1  Black.  He/t.  274.  Nor  selling  gum  of  one  denomination  for 
that  of  another.  Sayer,  205.  Nor  selling  wrought  gold,  as  and  for 
gold  of  the  true  standard  ;  the  offender  nut  being  a  goldsmith.  Cov}p. 
323. 

The  distinction  laid  down  as  proper  to  be  attended  to  in  all  cases  of 
the  kind,  is  this.  That  in  such  impositions  or  deceits,  where  com- 
mon prudence  may  gu.\rd  persons  against  their  suffering  from  them, 
the  offence  Is  not  indictable;  but  the  party  is  left  to  bis  civil  remedy 
for  redress  of  the  injury  done  him  ;  but  where  false  weights  and  mea- 
sures arc  used,  or  false  tokens  produced,  or  such  methods  taken  to 
cheat  and  deceive,  as  people  cannot  by  any  ordinary  care  or  prudence 
be  guarded  against,  there  it  is  an  offence  indictable.    Burr.  1 1*5. 

By  Stat.  33  Hen.  VIII.  cap.  1.  fiecc.  2.  if  any  person  falsely  and  de- 
ceitfully get  into  his  hands  or  possession  any  money  or  other  tilings  of 
any  other  persons  by  colour  of  any  faUr  token.,  <^c.  being  convicted  he 
shall  have  such  punishment  by  imprisonment,  setting  upon  the  pil- 
lory, or  by  any  corporal  pain  (e.\cept  pains  of  death)  as  shall  be  ad- 
judged by  the  persons  before  whom  he  shall  be  convict. 

Lord  Coke  observes  hereupon,  that  for  lliis  offence  the  offender 
cannot  he, finetl^  but  corporal  pain  only  inilicted.  3  Imt.  133.  But  in 
I  Hawk.  P.  C.  f.  71.  §  6.  it  is  said  that  a  person  has  been  fined  SOO/. 
for  this  offence. 

In  indictments  on  this  stat.  the  false  token  made  use  of  must  be  set 
forth.  Stra.  1127.  A  counterfeit  pass  has  been  held  such.  Dall,  91. 
or  a  pretended  power  to  discharge  soldiers.    I  iMtch.  202. 

By  Stat.  30  Geo.  II.  c.  24.  persons  convicted  of  obt.iining  money  or 
goods  hy  falne  pretence.^,  or  of  sending  threatening  letters  in  order  to 
extort  money  or  goods,  may  be  punished  by  fine  and  imprisonment,  or 
by  pillory,  whipping,  or  traii-^porcatiov.  In  indictment  on  this  stat.  it 
must  appear  what  the  false  pretences  were.    2  Term  Hep.  5S1. 

As  there  arc  frauds  which  may  be  relieved  civilly,  and  not  punished 
criminally,  (with  the  complaints  whereof  the  courts  of  equity  do 
generally  abound,)  so  there  arc  other  frauds,  which  in  a  special  case 
may  not  be  helped  civilly,  and  yet  shall  be  punished  criminally.  Thus 
if  a  minor  goes  about  the  town,  and  pretending  to  be  of  age ^  defrauds 
many  persons,  by  taking  credit  for  a  considerable  ciuanlily  of  goods, 
and  then  insisting  on  his  nonage ;  the  persons  injured  cannot  recover 
ilie  value  of  their  goods,  but  they  may  indict  and  punish  him  for  « 
common  cheat.    Bart.  100.  1  Hawk.  P.  C.  c.  71.  §  6.  n. 

CHKCK-ROLL,  A  roll  or  book  containing  the  names  of  such  as 
are  attendants  on,  and  in  pay  to  the  king  or  other  great  pei-sonages, 
as  iheir  household  servants.  Slat.  19  Car.  II.  cap.  1.  It  is  otherwise 
called  the  c/iei/uer-roll,  and  seems  to  take  its  etymology  from  the 
Excliei)uer.    Stat.  H  Hen.  VIII.  c.  13. 

CHELINDUA,  A  sort  of  ship.    Mat.  Pari:  anno  123S. 

CHELSE.-V  HOSPITAL.    Sec  tit.  Soldiers. 
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CHELSEA-  WATER-WORKS.    Sec  stat.  7  Jac.  I.  c  9. 

CHEST  OF  CHATHAM.    See  Grenswich  C/jtst. 

CHEMISTRY.    See  Multi/Ukatiou  qf  Gold  and  Silver. 

CHESTER.  Sec  general  tit.  Coun/u  Palatine.  Where  felony,  &c. 
is  comniitted  by  any  inhabitant  of  the  Palatine  of  Chester,  in  aiiothei- 
county,  process  shall  be  made  ti>  tlic  ex-igeni  where  the  offence  was 
done,  and  if  the  offender  then  fly  into  the  county  of  Chester,  the  out- 
lawry shall  be  certified  to  the  officers  there.  1  Hen.  IV.  e.  18.  The 
sessions  for  the  county  palatine  of  Cliester,  is  to  be  kept  twice  in 
the  year,  at  Michaelmas  and  Easier;  and  justices  of  peace.  See.  in 
Chester  shall  be  nominated  by  the  Lord  Chancellor.  Stats.  32  Ifen. 
VIII.  c.  43.  33  //f«.  VHI.  c.  13.  Recognisances  of  statutes-mer- 
chant may  be  acknowledged,  and  fines  levied  before  the  mayor  of 
Chester,  See.  for  lands  lying  there.    2  &  3  V'l.  c.  31.    But  no 

writ  of  protection  shall  be  granted  in  the  coimty  palatine. 

CHEVAGE,  chevagium,  from  the  Fr.  chef,  ca/ml.'\  A  tribiilte  or 
sum  of  money  formerly  paid  by  such  as  held  lands  in  villenage  to 
their  lords  in  acknowledgment,  and  was  a  kind  of  head  or  poll  money. 
Of  which  Dracton,  lib.  1.  cuji.  10.  says  thus:  Chevagium  dicittir  re- 
co^'nitio  in  signuin  sithjectionis  et  dominii  de  ca/iitc  suo.  Lombard  writes 
this  word  chivage,  but  it  is  more  properly  chiefage;  and  anciently  the 
Jews,  whilst  they  were  admitted  to  live  in  England,  paid  chevagc  or 
poll  money  to  the  king,  as  appears  by  Pat.  8  Edw.  I.  fiar.  1.  It 
seems  also  to  be  used  for  a  sum  of  money,  yearly  given  to  a  man  of 
power  for  his  protection,  as  a  chief  head  or  leader;  but  Lord  Coke 
says,  that  in  this  signification,  it  is  a  great  misprision  for  a  subject 
to  take  sums  of  money,  or  other  gifts  yearly  of  any,  in  name  of  che- 
vage,  because  they  take  upon  them  to  be  their  chief  heads  or  leadei-Si? 
Co.  Lit,  140.  S/iclman  in  v.  Chevagium  says,  it  is  a  duty  paid  in  IVales, 
jiro  JiUabus  maritandis. 

CHEVANTIA,  A  loan  or  advance  of  money  upon  credit  j  Fr. 
chaziarice.    Goods,  stock.    Mon.  .'Ingl.  torn.  I.  Jt.  629. 

CHEVERIL,  cheveritlus.2  A  young  cock,  or  cockling.  Pal.  15 
Hen.  HI. 

CHEVISANCE,  from  the  Fr.  chevir,  i.e.  Fenir  a  chef  de  yueli/ue 
chose,  to  come  to  the  head  or  end  of  a  business.]  An  agreement  or 
composition  made  ;  an  end  or  order  set  down  between  a  creditor  or 
debtor  j  or  sometimes  an  indirect  gain  in  point  of  usury,  Sec.  In 
some  ancient  statutes  it  is  often  mentioned,  and  seems  commonly 
used  for  an  unlaivful  bargain  or  contract.  In  the  stat.  1 3  Eliz.  c.  7. 
(See  tit.  Batikrujiis,)  it  is  used  simply,  in  the  sense  explained  by  Du- 
fretne,  for  making  contracts. 

CHEVITI^.,  and  CHEVISCjE,  Heads  of  ploughed  lands.  Mon. 
.ingl.  torn.  I.f.  116. 

CHIEF  RENTS,  The  rents  of  freeholders  of  manors  often  so  call- 
ed, i.  e.  reditus  ca/iitales.  They  arc  also  denominated  quit  rents,  quieti 
redilus;  because  thereby  the  tenant  goes  quit  and  free  of  all  otlier 
services.    2  Comm.  42.    See  tit.  lients. 

CHIEF  PLEDGE.    Sec  tit.  Headborough. 

CHIEF,  (TENANTS  in.)  Tenants  in  capite,  holding  immediately 
under  the  king,  in  right  of  his  crown  and  dignity.  See  tit.  Caftice, 
'Pen  are. 

CHILDREN,  As  to  devises  to,  see  tit.  Devise.    See  also  tit.  De- 
scent, Heir,  Limitatiortf  Poor,  Posthumous  Child,  i^c. 
Vol.  I.  3  L 
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CHILDWIT,  Sax.']  A  fine  or  penalty  of  a  bond-woman  unlawiul-  M 
ly  bcjjotlcn  with  child.  CoutI  says  it  significth  a  power  to  take 
fine  of  your  bond-woman  gotten  with  child  without  your  consent ; 
and  within  the  manor  of  H'rinle  in  Com.  Essesc,  every  reputed  father 
of  a  base  child  pays  to  the  loiil  for  a  fine  3.«.  W.  where  it  seems  to 
extend  as  well  to  free  as  bond-women ;  and  the  custom  is  there  called 
childwit  to  this  day.    See  til.  Bastard. 

CHIMIN,  Fr.  c/icmin,  via.]  In  law  phrase  is  a  way;  which  is  of 
two  sorts,  the  king's  highway,  and  a  private  way. 

The  Kitig'ii  Uigliivay  {chiminus  rrgiun)  is  that  in  which  the  King's 
subjects  and  all  others  under  his  protection,  have  free  liberty  to  pass, 
though  the  ])roperty  of  the  soil  where  the  way  lies,  belongs  to  some 
private  person. 

A  jirivatc  'jjay  is  that  in  which  one  man  or  more  have  liberty  to 
pass,  tlirough  the  ground  of  another,  by  prescription  or  charter ;  and 
this  is  divided  into  chimin  in  !^ro.w  and  chimin  a/i}tmdant. 

Chimin  in  gross  is  where  a  person  holds  a  way  principally  and  sole- 
ly in  itself. 

Chimin  a/i/iendant  is  that  way  which  a  man  hath  as  appurtenant  to 
some  other  thing ;  as  if  he  rent  a  close  or  pasture,  with  covenant  for 
ingress  and  egress  through  some  other  groimd  in  which  otherwise  he 
might  not  pass.  Kilch.WT.  Co.  Lit.  56.  Hoc  xil.  Highway,  Trespass, 
IVatj. 

CHIMINAGE,  (chiminagium.)  Toll  due  by  custom  for  having  a 
may  through  a  forest ;  and  in  ancient  records  it  is  sometimes  called 
ficdagium.  Crom/i.  Jurisd.  189.  Co.  Lit.  56.  See  Chart.  J''oretl.  caji. 
14. 

CHIMNEY  MONEY,  otherwise  called  hearth  money.  A  duty  to 
the  crown  imposed  by  stat.  14  Car.  II.  ca/i.  2.  6f  2s.  for  every  hearth 
in  a  house.    Now  long  since  repealed. 

CHIMNEY-SWEEPERS.  By  stat.  28  Gro.  HI.  c.  48.  churchwar- 
dens and  overseers  with  the  consent  of  two  justices  may  bind  boys  of 
eight  years  old  or  upwards ;  and  who,  themselves  or  their  parents, 
arc  chargeable  to  the  parish,  or  who  shall  beg ;  or  with  the  consent 
of  their  parents,  to  be  apprentices  to  chimney-sweepers  until  they 
arc  16  years  old.    §  1. 

The  form  of  the  indenture  is  settled  by  a  schcdidc  annexed  to 
the  statute.  In  that  the  master  covenants  to  find  the  boy  with  decent 
clothing  ;  to  permit  him  to  attend  public  worship,  and  to  observe  the 
statute  in  the  several  particulars  mentioned.  All  other  indentures 
and  agreements  arc  declared  void  ;  and  any  chimney  sweeper  keeping 
an  apprentice  inider  eight  years  old  is  to  forfeit  not  more  than  10/. 
nor  less  than  5/.  for  each.    §  4. 

One  justii  c  is  authorized  to  settle  all  complaints  of  ill  usage  by  tlie 
masters,  or  ill  behaviour  in  the  boys.    §  6. 

No  chimney-sweeper  shall  keep  more  than  six  apprentices  at  once. 
The  master's  name  and  place  of  abode  are  to  be  inscribed  on  a  brass 
plate  in  the  front  of  a  leathern  cap  to  be  provided  by  the  master  for 
^each  apprentice,  to  be  worn  by  the  boy  when  on  duty.  For  every 
apprentice  above  six,  and  for  neglecting  to  provide  their  caps,  the  mas- 
ter is  to  forfeit  not  exceeding  10/.  nor  less  than  3/.    §  7. 

If  the  master  shall  misuse  or  evil-treat  his  apprentice,  or  be  guilty 
of  the  breach  of  any  of  the  covenants  in  his  indenture,  he  shall  forfeit 
not  more  than  10/.  nor  less  than  3/.   §  8. 

The  statute  containing  the  foregoing  and  other  humane  regulations 
■was  obtained  by  the  exertions  of  the  benevolent  Mr.  Jonas  Uanway; 
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W)  whom  the  public  and  the  poor  are  indebted  for  many  laudable 
oliarilics. 

CHINA  and  JAPAN  WARES,  To  what  duties  liable,  &c.  see  stat. 
7  Geo.  I.  s/,  I.  f.  21.  and  lit.  Alaviffadcin  Jcta. 

CHIPP,  CHEAP,  CHIPPING,  Signifies  the  place  to  be  a  market 
town,  as  C/ii/i/ieii/iani,  tfc.  Blounl. 

CHIPPINGAVEL,  or  cltra/iingavrl.  Toll  for  Ijuying  and  sc'lUnR. 

CHIRCHGEMOT,  CHIRGEMOT,  KIRKMOTE.]  Circgrmot, 
(Sax.)  foTum  ecclcaiaslicum.  Lrg.  Hen.  I.  c.  8.  4  Insi.  321.  A  Sy- 
nod.   It  is  used  for  a  meeting  in  a  church  or  vestry.  Blount. 

CHIROGRAPH,  cfiirogra/i/ium,  or  scri/itum  c/iirografi/iaiiim.^  Any 
public  instrument  or  gift  of  conveyance,  attested  by  the  subscription 
and  crosses  of  witnesses,  was  ii»  tl>e  time  of  the  Sa  rons  called  c/iiro- 
gratihum;  which  being  somewhat  changed  in  form  and  manner  by  the 
Mrmann,  was  by  them  styled  charta.  In  following  times,  to  prevent 
frauds  and  concealments,  they  made  their  deeds  of  mutual  covenant 
in  a  scrifit  and  rcacri/it,  or  in  a  part  and  counterpart,  and  in  the  mid- 
dle, between  the  two  copies,  they  drew  the  capital  Irtlcrn  of  the  al/ihabct, 
and  then  tallied  or  cut  asunder,  in  an  indented  manner,  the  sheet  or  skin 
of  parchment ;  which  being  delivered  to  the  two  partic^s  concerned, 
were  proved  authentic  by  matching  with  and  answering  to  one 
another;  and  when  this  prudent  custom  had  for  some  time  prevailed, 
then  the  word  chirograjthum  was  appropriated  to  such  bipartite  wri- 
tings or  indentures. 

Anciently  when  they  made  a  chirograph  or  deed,  which  required  a 
counterpart,  they  engrossed  it  twice  upon  one  piece  of  parchment 
contrariwise,  leaving  a  space  between,  in  which  they  wrote  in  great 
letters  the  word  CHIROGRAPH,  and  then  cut  the  parchment  in  two, 
sometimes  even  and  sometimes  with  indenture,  through  the  midst  of 
the  word.  This  was  afterwards  called  dividenda,  because  the  parch- 
ment was  so  divided  or  cut ;  and  it  is  said  the  first  use  of  Ihes'e  chi- 
rografihs  was  in  Hejiry  the  Third's  time. 

Chirografth  was  of  old  used  for  a  fine  ;  the  manner  of  engrossing 
whereof,  and  cutting  the  parchment  in  two  pieces,  is  still  observed 
iji  the  Chirografiher*s  Office;  but  as  to  deeds,  that  was  formerly  called 
a  Chirograph.^  which  was  subscribed  by  the  proper  hand-writing  of  the 
vendor  or  debtor,  and  delivered  to  the  vendee  or  creditor,  and  it  dif- 
fered from  syngraphus,  which  was  in  this  manner,  viz.  Both  par- 
ties, as  well  the  creditor  as  debtor,  wrote  their  names  and  the  sum 
of  money  borrowed,  on  paper,  £cc.  and  the  word  SVNGRAPHUS  in 
capital  letters  in  the  middle  thereof,  which  letters  were  cut  in  the 
middle,  and  one  part  given  to  each  party,  that  u|x>n  comparing  them,  (if 
any  dispute  should  arise)  they  might  put  an  end  to  the  difference. 
The  chirographs  of  deeds  have  sometimes  concluded  thus :  Hi  in 
Inijua  ret  testimotiium  huic  scripto,  in  modum  chirographi  confecto^  vicis* 
sim  sigilia  nostra  appoauimua.  The  chirographs  were  called  charta 
diviaa,  acripta  per  cbirographos  divisat  charts  per  alphabetiim  divisie; 
as  the  chirographs  of  all  fines  arc  at  this  time.  Kenncl'a  jintiq.  177. 
Man.  Angl.  torn.  2.  p.  94. 

CHIROGRAPHER  OF  FINES,  chirographua  Jnium  el  concordia- 
riim,  of  the  Greek  X<i|joyfcefoy,  a  compound  ot  Xi\(,  mamia,  a  hand,  and 
7f«?ii,  scribo,  [  write  ;  a  writing  of  a  man's  hand.]  That  officer  in 
the  Common  Flcaa  who  engrosseth  fines,  acknowledged  in  that  court 
into  a  perpetual  record,  after  they  are  examined  and  passed  in  the 
other  offices,  and  that  writes  and  delivers  the  indentures  of  them  to 
the  party ;  and  this  officer  makes  out  two  indentures,  one  for  the 
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buyer,  another  for  ilic  seller ;  and  also  niukes  one  other  intlcnlcd 
piece,  conUiininR  the  eflcct  of  ihe  fine,  which  he  delivers  to  the  cusios 
irr-t'tum,  whieh  is  called  ihc/uo!  of  ihr  fir.e.  The  rliirografihrr  like- 
wise, or  his  deputy,  proclaims  all  the  lines  in  the  court  every  term, 
according  to  the  statute,  and  endorses  Ihe  proclamations  upon  the 
backside  of  the  loot  thereof;  and  always  keeps  the  writ  of  coveiianl, 
and  note  of  the  fine.  The  chirograjiher  shall  lake  hut  4s.  fee  for  a 
fine,  on  ]>uin  to  forfeit  his  office,  &c.  Stats.  2  lien.  IV.  r.  8.  23  Jiliz. 
c.  3.    2  Irixl.  468. 

CHIHURGUON.    See  Surgeon. 

CIHWALRY,  scri'iiium  miliiarr,  from  the  I'r.  rlicvalier.'\  A  tenure 
of  lands  by  knights'  service ;  whereby  the  tenant  \vas  bound  to  per- 
form service  in  war  untu  the  king,  or  the  mesne  lord  of  whom  he 
hcid  by  thai  tenure.    Sec  tit.  '/V/iwrM. 

Chivalrii  was  of  two  kinds,  either  regal,  held  only  of  the  King,  or 
common,  held  of  a  common  person.  That  which  miRht  be  held  only 
of  the  King  was  called  scrviiium  or  serjtantiti,  and  was  again  divided 
into  gi  und  and  fu  Hi  acrjrantu.  The  grnml  serjvunty  was  where  one 
held  Isnds  of  the  king  by  service,  which  he  ought  to  do  in  his  own 
person,  as  to  bear  the  king's  banner  or  spear,  to  lead  his  host,  or  to- 
iiiid  a  man  at  arms  to  fight.  Etc.  Petit  liergtaniii  w  as  w  hen  a  man 
held  lands  of  the  king,  to  yield  him  annually  some  small  thing  towards 
his  wars,  as  a  sword,  dagger,  bow,  Sec.    See  lit.  Scrjeantij. 

Of  the  Court  of  Chivatnj,  its  power  and  jurisdiction,  see  fioat,  lit. 
Court  of  Chivalry. 

CH6C0I..\Tk:.    Sec  Coffee. 

CHOP-CHUI^CH,  ecclexiarvtit  /lermutatio.']  Is  a  word  mentioned 
in  a  statute  of  King  lien.  VI.  by  the  sense  of  which,  it  was  in  those 
days  a  kind  of  trade,  and  by  the  judges  declared  to  be  lawful;  but 
Brooke,  in  his  .'Ibridgnteni  says,  it  was  only  t^ermhatiliU-  by  law.  It 
was  without  a  doubt  a  nickname  given  to  those  that  used  to  change 
benefices;  as  to  cAo/f  and  change  is  a  common  eNprcssion.  9  Hen. 
W.  eaft.  65.  Vide  Litera  missa  omnibus  e/iisco/iis,  is^c.  contra  Choppe- 
Churches,  anno  1391.    S/ielm.  de  Con.  vol.  2./;.  642. 

CI(OR.\L,  ehoralis.^  Signifies  any  person  that  by  virtue  of  any 
of  the  orders  of  the  clergy,  was  in  ancient  time  admitted  to  sit  and 
serve  Clod  in  the  choire.  Dugdale,  in  his  History  of  St.  Paul's 
Church,  says,  that  there  were  foniicrly  six  I'iears  Choral  belonging 
to  that  church. 

CHOREPISCOPI.    See  Suffragan. 

CHOSK,  Fr.  a  thing.]  Used  in  the  common  law  with  divers  epi- 
thets :  as  chose  local,  chose  transitory,  and  chose  in  action.  Chose  local 
is  such  a  thing  as  is  annexed  to  a  place,  as  a  mill,  and  the  like  ; 
and  chose  transitory  is  that  thing  which  is  moveable,  and  may  be 
taken  away,  or  carried  from  place  to  place.  Chose  in  action  is  a 
thing  incorporeal,  and  only  a  right;  as  an  annuity,  obligation  for 
debt,  &c.  And  generally  all  causes  of  suit  for  any  debt,  duty,  or 
wrong,  are  to  be  accounted  choaes  in  action;  and  it  seems  chose  in 
actio:!  may  be  also  called  chose  in  suspense,  because  it  hath  no  real  ex- 
istence or  being,  nor  can  properly  be  said  to  be  in  our  possession. 
Bro.  tit.  Chose  in  jtetion.     1  Lit.  Mr.  264. 

A  person  disseises  me  of  land,  or  takes  away  my  goods ;  my  right 
or  title  of  entry  into  the  lands,  or  aclion  and  suit  for  it,  and  so  for  the 
goods,  is  a  chose  in  action;  so  a  debt  on  an  obligation,  and  power 
and  right  of  action  to  sue  for  the  same.  I  Broiont.  33.  And  a 
condition  and  power  of  re-entry  into  land  upon  a  feofrmcnt,  gift  or 
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grant,  before  the  performance  of  the  conditionf  is  of  the  nature  of  a 
chose  in  action.  Co.  Lit.  214.  6  Refi.  50.  Dycr^  244.  U  one  have 
an  advowson,  when  the  church  hccomes  void,  the  presentation  is  but 
as  a  c/iosc  :}2  action^  and  not  grantabic,  but  it  is  otherwise  before  the 
church  is  voitl.  Dtjer^  296.  Where  a  mail  hath  a  judgment  against 
anotiier  for  money,  or  a  statute,  tliese  arc  c/ioses  in  action.  An  an- 
nuiiy  in  fee  to  a  man  and  his  heirS)  is  grantablc  over;  but  it  has 
been  held,  that  an  annuity  is  a  c/ionr  in  action.,  and  not  grantablc.  5 
liefi.  89.  lutz.  Grants  45.  A  chotie  in  action  cannot  be  transferred  over, 
nor  is  it  <le\  isablc;  nor  can  a  chose  in  action  be  a  satisfaction,  as  one 
bond  cannot  he  pleaded  to  be  given  in  satisfaction  for  another ;  but  in 
equity  choaes  in  action  may  be  assignable  ;  and  the  king's  grant  of  a 
chose  in  action  is  good.     Cro.Jac.  170.  371.    Chanc.  Hefi.  169. 

Charters,  where  the  owner  of  the  land  hath  them  in  possession* 
arc  grantablc.  A  possibility  of  an  interest,  or  estate  in  a  term  for 
years,  is  near  to  a  chose  in  action^  and  therefore  may  not  be  granted; 
but  a  possibility,  joined  with  an  interest,  may  be  a  grantablc  chattel. 
Co.  JM.  265.  4  lir/i.  66.  Mori.  Ca.  1128.'  .\nd  this  the  law  doth 
provide,  to  avoid  multiplicity  of  suits,  and  the  subversion  of  justice, 
which  would  follow  if  these  things  were  grantablc  from  one  man  to 
another,    l^i/cr,  30.    Piowd.  185. 

But  by  release  chosts  in  action  may  be  released  and  discharged 
for  ever;  but  then  it  must  be  to  parties  and  privies  in  the  estate,  Sec. 
for  no  sti'anger  may  take  advantage  of  things  in  actiojty  save  only  in 
some  special  cases.  Co,  JM.  214.  Yelv.  9.  85.  See  lit.  jfssiffn- 
fnrnt, 

ClIKISM,  A  confection  of  oil  and  balsam  consecrated  by  the  bishop, 
and  used  in  the  Pofiiah  ceremonies  of  baptism,  confirmation,  and 
sometimes  ordination. 

CHRlSMALIi,  Chrisma/y  chriaoniy  The  face-cloth,  or  piece  of  linen 
laid  over  the  child's  head  at  baptism,  which  in  ancient  times  was 
a  perquisite  due  to  the  parish  priest.  Siatut.  jEgiU.  Efiin.  Saiisdur. 
yhi.  1256. 

CHRISMATIS  DENARII,  Chrisom  /lence,  money  paid  to  the  dio- 
cesan, or  his  suffragan,  by  the  parochial  clergy,  for  the  chrisom  conse- 
crated by  them  about  Jiaster^  for  the  holy  uses  of  the  year  ensuing. 
This  customary  payment  being  made  in  Lent  near  Easter,  was  in  some 
places  called  Quadrageaimals,  and  in  others  Paschaia  and  Easter  pence. 
The  bishop's  exaction  of  it  was  condemned  by  Pope  Pius  XI.  for  si- 
mony and  extortion;  and  thereupon  the  custom  was  released  by 
some  of  our  English  bishops.  See  Cartuiar.  Mon.  de  Bernedy,  MS. 
Cotton. 

CHRISTIANITATIS  CURIA,  The  court  christian,  or  ecclesiasti- 
cal judicature.    See  Court  Christian. 

CHRISTIANITY.  Of  the  punishment  of  offences  against,  see 
lit.  Jihsphemy,  Heresy,  and  also  tit.  Religion. 


CHURCH. 

EccLESiA.  A  temple  or  building  consecrated  to  the  honour  of  Gocl 
and  religion,  and  uncicntly  dedicated  to  some  saint,  whose  name  it  as- 
sumed ;  or  it  is  an  assembly  of  /lersojis  uJiited  by  the  profession  of  (he 
same  ihristian  faith,  met  together  for  religious  worship.  A  Church,  to 
be  adjudged  such  in  law,  must  have  administraiion  of  the  sacraments 
and  sepuTiure,  annexed  to  it-    If  the  king  founds  a  churchy  he  may 
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exempt  it  from  tlic  ordinaiy's  jurisdiction ;  but  it  is  otherwise  in  case 
of  a  subject. 

The  manner  of  founding  churches  in  ancient  times  was,  after  tlic 
founders  had  made  their  applications  to  the  bishop  of  the  diocese, 
and  had  his  license,  the  bishop  or  his  commissioners  set  up  a  cross, 
and  set  forth  the  ehurch-tjard,  where  the  church  was  to  be  built ;  and 
then  the  founders  might  proceed  in  the  building  of  the  church,  and 
•when  the  church  was  fuiished,  the  bishop  was  to  consecrate  it ;  and 
then,  and  not  before,  the  sacraments  were  to  be  administered  in  it. 
SiillinsJlccCa  Ecctesiast.  Cases.  But  by  the  common  law  and  custom  of 
this  realm,  any  person  who  is  a  good  Christian,  may  build  a  church 
w  ithout  license  from  the  bishop,  so  as  it  be  not  prejudicial  to  any  an- 
cient churches,  though  the  law  takes  no  notice  of  it  as  a  church,  till 
consecrated  by  the  bishop,  which  is  tlic  reason  why  church  and  no 
church,  &c.  is  to  be  tried  and  certified  by  the  bishop.  And  in  some 
cases,  though  a  church  has  been  consecrated,  it  must  be  consecrated 
again ;  as  in  case  any  munler,  adultery,  or  fornication  be  committed 
,  in  it,  whereby  it  is  defiled ;  or  if  the  church  be  destroyed  by  fire, 
Stc. 

The  ancient  ceremonies  in  consecrating  the  ground  on  which  the 
church  was  intended  to  be  built,  and  of  the  church  itself  after  it  was 
built,  were  thus :  When  the  materials  were  provided  for  building, 
the  bishop  came  in  his  robes  to  the  place,  8cc.  and  having  prayed, 
he  then  perfumed  the  ground  with  incense,  and  the  people  sung  a 
collect  in  praise  of  that  saint  to  whom  the  church  was  dedicated  ; 
then  the  corner  stone  was  brought  to  the  bishop,  which  he  crossed, 
and  laid  for  the  foundation ;  antl  a  great  feast  was  made  on  that  day, 
or  on  the  saint's  day  to  which  it  was  dedicated  ;  but  the  form  of  con- 
secration was  left  to  the  discretion  of  the  bishop,  as  it  is  at  this  day. 

A  church  in  general  consists  of  three  principal  parts ;  that  is,  the 
belfry  or  steeple,  the  body  of  the  church  with  the  aisles,  and  the  chan- 
cel ;  and  not  only  the  freehold  of  the  whole  church,  but  of  Uie  church- 
yai-d,  are  in  the  parson  or  rector  ;  and  tlie  parson  may  have  an  action 
of  trespass  against  any  one  that  shall  commit  any  trespass  in  the 
church  or  church-yard  ;  as  in  the  breaking  of  seats  annexed  to  the 
church,  or  the  windows,  taking  away  the  leads,  or  any  of  the  materials 
of  the  church,  cutting  the  trees  in  the  church  yard,  &c.  But  church- 
wardens may  by  custom  have  a  fee  for  burying  in  the  church.  The 
church-yard  is  a  common  jilace  of  burial  for  all  the  parishioners. 
rent.  274.  KcO.  504.  523.  But  see  Cro.  Jac.  367.  Gibs.  453.  And 
fiost.  Churchwardens,  III.  2. 

And  it  seems  that  actions  for  taking  away  the  seats  must  be  brought 
in  the  name  of  the  churchwardens,  the  parishioners  being  at  the  ex- 
pense of  them,  liaym.  246.  12  Co.  1U5.  3  Com.  Dig.  tit.  EsgUse, 
(F.  3.) 

If  a  man  erect  a  pew  in  a  church,  or  hang  up  a  bell,  $cc.  therem, 
they  thereby  become  church  goods,  though  not  expressly  given  to  the 
church ;  and  he  may  not  afterwards  remove  them.  Hhaw.  P.  L.  79. 
The  parson  only  is  to  give  license  to  bury  in  the  church,  but  for  de- 
facing a  monument  in  a  church.  Etc.  the  builder  or  heir  of  the  deceased 
may  have  an  action.  Cro.  Jac.  367.  And  a  man  may  be  indicted  for 
digging  up  the  graves  of  persons  buried,  and  taking  away  their  burial 
dresses,  &c.  the  property  whereof  remams  in  the  party  who  was  the 
owner  when  used,  and  it  is  said  an  offender  was  found  guilty  of  felony 
in  this  case,  but  had  his  clcj  gy.  Co.  Lit.  113. 
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Though  the  parson  hath  the  freehold  of  the  thurch  and  church-yard, 
iie  hath  not  the  fee-simple,  which  is  always  in  abeyance;  but  in  some 
respects  the  parson  hath  a  fee-simple  qualified.  LU.  644,  645.  The 
chancel  of  the  church  is  to  be  re])aired  by  the  parson,  unless  there 
be  a  custom  to  the  contrary  ;  and  for  these  repairs,  the  parson  may 
cut  doxvTi  trees  in  the  church-yard,  but  not  otherwise.  See  stat.  35 
Edw.  I.  at.  2.  JVc  Hector  firoaternat,  iffc.  The  churchwardens  are 
to  sec  that  the  body  of  the  church  and  steeple  are  in  repair;  but  not 
any  aisle,  &c.  which  any  person  claims  by  prescription,  to  him  or  his 
house ;  concerninj]j  which  repairs  the  canons  require  every  person 
who  hath  authority  to  hold  ecclesiastical  visitation  to  view  their 
churches  within  their  jurisdiction  once  in  three  years,  either  in  person, 
or  cause  it  to  be  done  ;  and  they  are  to  certify  the  defects  to  the  orii- 
nary,  and  the  names  of  those  who  ought  to  repair  them ;  and  these 
re|)u!rs  must  be  done  by  the  churchwardens,  at  the  charge  of  the 
parishioners.  Can.  86.  1  Mod.  336.  Sec  flosl,  tit.  Churchviardent, 
III.  2. 

By  the  common  law,  parishioners  of  every  parish  are  bound  to  re- 
pair the  church;  but  by  the  canon  law,  the  parson  is  obliged  to  do 
it;  and  so  it  is  in  foreign  countries.  1  Salk.  164.  In  London  the 
parishioners  repair  both  the  church  and  the  chancel.  The  Spiritual 
Court  may  compel  the  parishioners  to  repair  the  church,  and  excom- 
municate every  one  of  them  till  it  be  repaired  ;  but  those  that  are  willing 
to  contribute  shall  be  absolved  till  the  greater  part  agree  to  a  tax,  when 
the  excommunication  is  to  be  taken  off;  but  the  Spiritual  Court  cannot 
assess  them  towarfs  it.  1  Mod.  194.  1  Vent.  367.  For  though  this 
Court  hath  power  to  oblige  the  parishionera  to  repair  by  ecclesiastical 
censures ;  yet  they  cannot  appoint  in  what  sum,  or  set  a  rate,  for 
tliat  must  be  settled  by  the  churchwardens,  &c.    2  Mod.  8. 

If  a  church  be  down,  and  the  parish  is  increased,  the  greater  part 
•f  the  parish  may  raise  a  tax  for  the  necessary  enlarging  it,  as  well 
as  the  repairing  thereof.  Sec.  1  Mod.  237.  But  in  some  of  our  books 
it  is  said,  that  if  a  church  falls  down,  the  parishioners  are  not  obliged 
to  rebuild  it ;  though  they  ought  to  keep  it  ui  due  repair.  1  Vmt. 
35.  On  rebuilding  of  churches,  it  is  now  usual  to  apply  for,  and  ob- 
tain briefs,  on  the  petition  of  the  parishioners,  to  collect  the  charitable 
contributions  of  well-disposed  Christians,  to  assist  them  in  the  ex- 
pense.   Sec  fiost,  tit.  Churchtaardens,  III.  2. 

For  chiu'ch  ornaments,  utensils.  Sec.  the  charge  is  upon  the  fier- 
sonai  estates  of  the  Jiarishioners;  and  for  this  reason  persons  must  be 
charged  for  these,  where  they  live.  But  though  generally  lands 
ought  not  to  be  taxed  for  ornaments,  yet  by  special  custom,  both  lands 
and  houses  may  be  liable  to  it.  2  Inst.  489.  Cro.  F.liz.  843.  Hetley, 
131.  It  has  been  resolved  that  no  man  shall  be  charged  for  his  land 
to  contribute  to  the  church  reckonings,  if  he  doth  not  reside  in  the 
same  parish.    Moor,  554. 

By  Stat.  37  Hen.  VIII.  c.  21.  churches  not  above  six  pounds  a  year 
in  the  king's  books,  by  assent  of  the  oitlinary,  patron  and  incumbent, 
may  be  united  ;  and  by  stat.  17  Car.  II.  c.  3.  in  cities  and  corpora- 
tions. Sec.  churches  may  be  united  by  the  bishop,  patrons,  and  chief 
magistrates,  unless  the  income  exceeds  100/.  fier  annum,  and  then  the 
parishioners  are  to  consent,  £cc.    See  tit.  Union. 

For  completing  of  St.  Paul's  Church,  and  repairing  ll'estminster 
Abbey,  a  duty  of  2».  per  chaldron  on  coals  was  granted  ;  and  the 
church-yard  is  to  be  enclosed,  and  no  persons  build  thereon,  except 
for  the  use  of  the  church.    1  .4nn.  st.  3.  c.  12. 
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Fifty  new  churches  arc  to  be  built  in  or  near  London  anil  Weal, 
minslcr,  for  the  building  whereof  a  like  duty  is  granied  upon  coals, 
and  commissioners  appointed  to  purchase  lands,  ascertain  bounds,  &c. 
The  rectors  of  which  cinirchcs  were  to  be  appointed  by  the  crown, 
and  the  first  churchwardens  and  vcstnnicn,  Sec.  to  be  elected  by  the 
eommissioners.  Stat.  9  ^nn.  c.  22.  and  sec  Stat.  10  y/«w.  r.  II.  A 
duty  is  also  granted  on  coals  imported  into  London,  to  be  appropriated 
for  maintaininj;  of  ministers  for  the  fifty  new  churches.  St»t.  1  Geo. 
I.  call.  23.  ■  .'"  ^ 

By  43  Geo.  III.  r.  108.  "  to  promote  the  building,  repairing  and  pro- 
viding of  churches  and  chapels,  and  of  houses  for  the  residence  of 
ministers,  and  church-yards  and  glebes,"  persons  possessed  of  estates 
in  their  own  right,  may  by  deed  enrolled,  (in  England,  under  stat.  27 
Hen.  VIII.  c.  16.  and  in  Ireland  under  10  Car.  I.  sut.  2.  e.  l.§  17.)  or 
by  will  executed  three  months  before  their  decease,  give  lands  not 
exceeding  five  acres,  or  goods  and  chattels  not  exceeding  500/.  for  the 
purposes  of  the  act.  This  act  docs  not  extend  to  infants,  frmcs  co- 
vert, or  incapacitated  persons.  Only  one  such  gift  shall  be  made  by 
one  person,  and  where  the  gift  exceeds  the  legal  amount,  the  chan- 
cellor may  reduce  it.  §  12.  Plots  of  land  not  exceeding  one  acre, 
held  in  mortmain  may  be  granted  by  exchange  or  benefaction,  for  be- 
ing annexed  to  a  church.  Sec.  §  4.    See  further,  tit.  Clergy. 

In  all  parochial  churches  and  chapels  to  be  hereafter  erected,  ac- 
commodation shall  be  provided  for  the  poor.  %  5. 

No  man  shall  cover  his  head  in  the  church  in  time  of  divine  service, 
except  he  have  some  infirmity,  and  then  w  iih  a  cap ;  and  all  persons  are 
to  kneel  and  stand,  &c.  as  directed  by  the  Common  Prayer  during 
service.    Can.  18. 

No  fairs  or  markets  shall  be  kept  in  church-yards.  Stat.  1 3  Edv). 
I.  s(.  2.  f.  6. 

Any  person  may  be  indicted  for  indecent  or  irreverent  behaviour  in 
the  church  ;  and  those  that  offend  against  the  acts  of  uniibrmity,  arc 
punishable  either  by  indictment  upon  the  statute,  or  by  the  Ordinary, 
ice.  See  further,  tit.  Churchviardens,  Paraons.  And  as  to  offences  in 
not  coming  to  church,  see  tit.  Disaenters,  Religion.  ^ 

If  any  person  shall,  by  words  only,  quarrel,  chide,  or  brawl,  in  any 
church  or  church-yard,  the  ordinary  of  the  place  is  empowered,  on 
proof  by  two  witnesses,  to  suspend  the  offender,  if  a  layman,  from  the 
entrance  of  the  church  ;  and  if  a  clerk,  from  the  ministration  of  his 
office,  so  long  as  the  said  ordinar)'  shall  think  meet,  according  to  the 
fault.    Stat.  5  &  6  lidm.       c.  4.  §  1. 

This  offence  was  cognisable  in  the  ecclesiastical  court,  before  this 
statute,  ratione  loci;  and  the  statute,  though  it  provides  a  penalty, 
doth  not  alter  the  jurisdiction.    Ld.  Raym.  850. 

If  any  person  shall  smite,  or  lay  any  violent  hands  upon  another, 
the  offender  shall  ifiso  facto  be  deemed  excomminticate.  5  £c  6  Kdw. 
VI.  c.  4.  §  2.  But  previous  to  excommunication,  there  must  be  either 
a  conviction  at  law,  or  a  declaratory  sentence,  in  the  ecclesiastical 
court.  Sec  1  Jtlawk.  f.  C.  c.  6.".  1  Burr.  240.  Burn's  Eccl.  Law,  tit. 
Church  X. 

If  one  be  assaulted  in  the  church,  or  in  a  church-yard,  he  may 
not  beat  the  other,  or  draw  a  weapon  there,  although  the  other 
assaulted  him,  and  it  be  therefore  in  his  own  defence ;  for  it  is  a 
sanctiticil  place,  and  he  may  be  punished  for  that  by  the  foregoing 
statute.  And  it  is  the  same  in  any  of  the  king's  courts,  or  within 
\  iew  of  the  courts  of  justice ;  because  a  force  in  that  case  is  not  jus- 


CHURCHWARDENS  I.  I. 


457 


ufiable,  though  in  a  man's  own  defence.  Cro.  Jac.  367.  1  IJatuk.  c. 
63.  i  4. 

If  any  person  shall  maliciously  strike  any  person  with  any  weapon, 
ill  any  church  or  church-yard ;  or  shall  draw  any  weapon  in  any 
church  or  church-yard,  to  the  intent  to  strike  another  therewith,  lie 
shall,  on  conviction,  or  verdict,  or  confession,  or  by  two  witnesses,  at 
the  assises  or  sessions,  be  adjudged  to  have  one  of  his  cars  cut  ofl'; 
and  i/he  /lavr  no  ears,  lie  shall  be  burned  in  the  check  with  a  hot 
iron,  having  the  letter  F.  whereby  he  may  be  known  and  taken  for  a 
fraij-makcr  and  Jiff Aler,  and  besides,  he  shall  be  and  stand,  i/iso  facto, 
excommunicated  as  is  aforesaid.    5  S<.  6  £iha.  VI.  c.  4.  §  3. 

By  Stat.  27  Geo.  III.  e.  44.  no  suit  shall  be  brought  in  any  eccle- 
siastical coun  for  striking  or  brawling  in  any  church  or  churchyard, 
after  the  expiration  of  eight  calendar  months,  from  the  time  when  such 
offence  shall  have  been  committed. 

CHURCHGEMOT.    Vide  Chirchgemoi. 


CHURCHWARDENS. 

Anciently  styled  Church  Reeves  or  F.cclettia:  Gttardiani.^  Officers 
instituted  to  protect  the  edifice  of  the  church  ;  to  superintend  the 
ceremonies  of  public  worship  ;  to  promote  the  observance  of  religious 
duties  ;  to  form  and  execute  parochial  regulations ;  and  to  become, 
as  occasion  may  require,  the  /r^al  rcfircacntativea  of  the  body  of  the 
pariah. 

The  office  was  originally  confined  to  such  matters  only  as  concern- 
ed the  church,  considered  materia/ly  as  an  edifice,  building,  or  place 
of  public  worship ;  and  the  duty  of  suppressing  profaneness  and  im- 
morality was  entrusted  to  two  persons  annually  chosen  by  the  parish- 
ioners, as  assistants  to  the  churchwardens,  who  from  their  power  of 
inquiring  into  offences,  detrimental  to  the  interests  of  religion,  and 
of  /iresenting  the  offendei's  to  the  next  provincial  council,  or  r/iisco/tal 
stjjiod,  were  called  t/ueA-t-men  or  synodn-men,  which  last  appellation  lias 
been  converted  into  the  name  of  eides-men.  But  great  part  of  the 
duty  of  these  testes  synodales,  or  ancillary  officers,  is  now  devolved 
upon  the  churchwardens;  the  sphere  of  whose  duty  has,  since  the 
establishment  of  the  Overseers  of  the  Poor,  been  considerably  en- 
larged ;  and  is  also  diverted  into  various  channels  by  many  modern 
acts  of  parliament.  Sec  Paroch.  jlniit/.  649.  for  a  more  particular  ac- 
count of  the  origin  and  progress  of  these  Sides'tnen, 

Under  this  head  it  will  be  proper  to  consider, 

I.    \.  Of  the  Election  of  Churchwardens.    2.  Of  Exemjitioru  from 
being  elected. 

II.  Of  their  Interest  in  the  Things  belonging  to  the  Church. 

III.  1.  Of  thrir  Power;  and,  2.  Duly. 

IV.  Of  their  Accounts. 

I.  I.  They  arc  generally  chosen  by  the  joint  consent  of  the  parishion- 
ers and  minister;  but  by  custom,  (on  which  the  right  of  choosing 
these  officers  entirely  depends,  2-'/(X-.  650.  2  Stra.  1246.)  the  minis- 
ter may  choose  one,  and  the  parishioners  another;  or  the  ])a- 
rishioncrs  alone  may  elect  both.  1  y'ent.  267.  Uut  where  the  custom 
of  a  parish  does  not  take  place,  the  election  shall  be  according  to  the 
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dircclions  ol  llie  canons  of  the  church.  Cun.  S9,  00.  which  direc 
that  all  clmichwardcns  or  (iticbt-incn  ill  every  parish,  shull  be  chosen 
by  the  joint  consent  of  the  miiiislcr  and  the  parishioners,  if  it  may 
l)c  ;  but  if  Ihcy  cannot  agree  upon  such  a  choice,  then  llie  minister 
shall  choose  one,  and  the  parishioners  another  j  and  without  such  a 
joint  or  several  choice,  none  shall  take  upon  them  to  be  churcliwur- 
dcns.    (!i/is.  Cod.        2■^■2.    1  5/™.  145. 

If  the  piirsoii  or  vicar,  who  has,  by  custom,  a  right  to  choose  one 
churchwarden,  be  under  sentence  of  tlt/irivaiion,  the  right  of  choosing 
doili  results  to  the  parishioners.    Curth.  Il«. 

The  parson  cannot  internieddlc  in  the  choice  of  that  churchwarden 
which  it  is  the  right  of  the  parishioners  by  custom  to  elect.  2  Sira. 
1045.    Under  the  word  Parson  a  Curate  is  included.    2  Stra.  1246. 

In  most  of  the  parishes  in  London,  the  |>arishioners  choose  both 
churchwarticns  by  custom;  but  in  all  parishes  erected  under  stat. 
0  ^iiti.  c.  22.  the  canon  shall  take  place  ;  (unless  the  act,  in  virtue 
of  which  any  church  was  erected,  shall  have  specially  provided  that 
the  parishioners  shall  choose  both ;)  inasmuch  as  no  custom  can  be 
pleaded  in  such  new  parishes.  GtdB.  215.  Co.  Lit.  113.  1  Holt.  jibr. 
3.19.    Cro.  Jac.  532.     1  Comm.  77. 

In  the  election  of  churchwardens  by  the  parishioners,  the  majority 
of  those  who  mrci  at  the  vcntry,  upon  a  written  notice  given  for  that 
purpose,  shall  bind  the  rest  of  tlie  pal  ish.    Lane,  2 1 . 

By  custom  also,  the  choice  of  churchwardens  may  be  in  a  select 
vestry,  or  a  particular  number  of  the  parishioners,  and  not  in  the  body 
1  of  the  parishioners  at  large.    Nard.  378.    1  Mod.  181.    See  this  Vict. 
tit.  Vi.strih 

In  some  cases  the  lord  of  the  manor  prcscribclh  for  the  appoint- 
ment of  churchwardens  ;  anil  this  shall  not  be  tried  in  the  Ecclesias- 
tical Court,  altliougli  it  be  a  prescription  of  what  appertains  to  a  spi- 
ritual thing.    God.  153.    2  Inst.  653. 

The  validity  of  the  custom  of  choosing  cliurchivardcns  is  to  be  de- 
rided, like  all  other  customs  of  the  realm,  by  the  courts  of  common 
l(i'.v,  and  not  by  the  s/iirituat  court.  Cro.  Car.  552.  6  AJod.  89.  2 
Ld.  Kami.  1008.  3  Salk.  88.  I  Bac.  .4br.  371.  So  also  the  legality 
of  the  voles  given  on  the  election  is  to  be  delerniiiicd  by  the  Common 
Law.  Burr.  1420.  Uut  the  Spiritual  Court  may  become  the  means 
of  trying  the  validity  of  the  eleclion  by  a  return  of  '  not  elected,'  *  not 
duly  elected,"  or  any  other  rciurn  that  answers  the  w  lit,  and  aifords  an 
opportunity  of  trving  the  right  in  an  action  for  a  false  return.  I  Ld. 
Haym.  \38.  Str'a.  6\0.  2  Ld.  Vfuy/n.  1379.  1405.  2  433.  5  Mod. 
325.    Coivfi.  413. 

The  parishioners  are  sole  judges  of  what  description  of  persons  lliey 
lliiiik  proper  to  choose  as  churchwardens;  the  Spiritual  Court,  there- 
fore, cannot  in  any  case,  control  or  examine  into  the  propriety  of  the 
election.  1  •^'"M-.  166,  See  also  the  authoiiiles  imniedii^iely  prece- 
ding. And  the  parishioners  may,  for  misbeliaviour,  remove  them. 
13  to.  70.  Com.  Dig.  3.  lit.  Ma.i/lise,  (f.  1.)  An  iiidiclmciit  also  lies 
against  ihem  for  corruption  and  extortion  in  their  oflicc.  1  Sid. 
307. 

The  court  of  King's  Bench  w  ill  not  grant  a  mandamus  to  the  church- 
AvaitU  iis,  lo  call  a  vestry  lo  elect  their  successors,  •'itra.  6S6.  Sed 
vid.  Stra.  52.  Nor  will  the  Court  grant  a  f/uo  loarranto  to  try  the 
vali<ruy  of  an  election  to  the  oHice.    4  Term  Rvfi.  382. 

They  are  swoni  into  their  ollices  by  the  Archdeacon  or  Ordinary 
of  the  diocese,  and  if  he  refuse,  a  mutidamus  shall  issue  to  compel 
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liim.  Cn.  dir.  551.  5  Com.  Diff.  til.  Mandamus,  (A.)  and  the  au- 
llioi  ities  tlicre  cilcd,  ami  witlioiit/'T.    1  HaH:  But  the  oath  must 

be  };<'iii'ral,  'to  execute  theii-  duly  truly  and  failhrully.'  //ort/.  Sfi*. 
and  under  slats.  4  Jac.  I.  c.  5.  I  jac.  I.  c.  9.  and  21  Jac.  I.  c.  7.  to 
execute  the  laws  against  drunkenness.    Sec  fiosi.  III.  2. 

If  a  churchwarden  properly  appointed,  refuse  to  take  the  oath,  lie 
may  be  excommunicated.  Gilrs.  Cod.  961.  1  Mori.  194.  and  he  musi 
not  execute  the  office  till  he  is  sworn.    Ciis.  2.1.).    S/ian'.  P.  I..  70. 

2.  All  /ircrs  of  the  realm,  by  reason  of  their  diRoity,  a  c  exempted 
from  the  office.  Gibs.  il5.  So  are  all  ckygumrii,  by  reason  of  their 
order.  6  Mod.  140.  2  Sira.  1107.  1  L<l.  limjm.  263.  Members  q/' 
Parliament  by  reason  of  their  privilege.  Gibs.  CW.  215.  Practising 
Jiarristera,  and  such  only,  as  it  seen>H.  Attornritn.  Cow.  Dig.  lit. 
Jlllornnj,  (B.  16.)  Clerks  in  Court.  1  Koll.  lie/l.  368.  hut  sec  Mar.  30. 
Physicians,  burgeons,  ,'1/iotlieearies,  jildermrn,  Dissenting  Teacbcrs, 
Prosecutors  of  Felons,  Militia-men.    See  tit.  Constable  11.  2. 

No  person  living  out  of  the  fiarisb,  although  he  occupies  lands 
wiihin  the  parish,  may  be  cliosen  churchwarden  ;  because  he  cannot 
take  notice  of  absences  fi  om  church,  or  disorders  in  ii,  for  the  due 
presenting  of  them.    Gibs.  2IS. 

71.  Churchwardens  arc  a  corporation  by  custom,  to  sue  and  be  sued 
for  the  goods  of  the  church  ;  and  they  may  purchase  goods,  but  not 
lands,  except  it  be  in  London,  by  custom.  Jones,  439.  Cro.  Car. 
532.  552.    4  Vin.  525.  n.     I  Ld.  Hat/m.  337.    Co.  Lit.  3. 

In  the  city  of  Londout  by  special  custom,  the  churcMvardcna,  with 
the  minister,  make  a  corporation  for  layids  as  well  as  goods;  and  may, 
as  such,  hold,  purchase  and  take  lands  for  the  use  of  the  church.  Sec. 
And  there  is  also  a  custom  in  London,  that  the  minister  is  iherc  ex- 
cused from  repairing  the  chancel  of  the  church.  2  Cro.  325.  Co. 
J.il.  3.  1  Jioll.  Mr.  330.  Churchwardens  may  have  appeal  of  rob- 
bery for  stealing  the  goods  of  the  church.  1  Koll.  jlbr.  393.  Cro. 
Eli:.  179.  And  they  may  also  purchase  goods  for  the  use  of  the 
parish.  Mar.  T2.  07.  C  ro.  Car.  552.  3  ISuht.  264.  Yrlv.  173.  They 
may  also  take  money  or  things  (by  legacy,  gilt,  Sir.)  for  the  benefii  of 
the  church.  2/'.  iVms.  125.  And  they  may  dispose  of  the  goods  of 
the  church,  imth  the  consent  of  the  fiarishioners.  1  Holl.  Abr.  393.  I 
Vent.  89.     Cro.  Jac.  234.     4  Vin.  526. 

But  the  churchwardens  (except  in  Loudon)  have  no  right  to,  or  in- 
terest in,  the  freehold  and  inheritance  of  the  church,  which  alone  be- 
longs to  the  parson  or  incumbent.  Com/t.  Incuntb.  381.  1  Hac.  .^br.. 
372.     1  I'enl.  127.    4  Vin.  527. 

They  may  bring  an  appeal  of  robbery  for  goods  of  the  church  fe- 
loniously stolen.  V.  7i.  vol.  1 1 .  p.  27.  and  ejectment  for  land  leased 
to  them  for  years.  Jiunninglon's  Ejectments,  59.  3  Com.  Dig.  Jisglise, 
(F.  3.) 

If  they  waste  the  goods  of  the  church,  the  new  churcbzmrdens  may 
have  actions  against  them,  or  call  them  to  accomu  ;  though  the  pa- 
rishioners cannot  have  an  action  against  them  for  wasting  the  chnrcli 
goods,  for  they  must  make  new  churchwardens,  who  must  prosecute 
the  farmer,  &c.    1  Danv.  jibr.  788.    2  Cro.  145.  /Iro.  .iccount,  I. 

They  have  a  certain  s/ieciul  properly  in  the  organ,  hells,  parish 
books,  bible,  chalice,  surplice,  &c.  belonging  to  the  church;  of  which 
they  have  the  custody  on  behalf  of  the  parish,  whose  properly  ilicy 
really  are  ;  for  the  taking  away,  or  for  any  damage  done  any  of  llicsc. 
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the  churchwardens  may  bring  an  action  at  law,  and  therefore 
parson  cannot  sue  for  them  in  tlie  Spiritual  Court.    I  A/r.  Jbr.  372. 
I  Jioll.Jie/i.  255.    See  Cro.  Eliz.  179.    1  fcnt.SO.    1  Mod.  116. 

But  they  have  not,  virliilc  officii,  the  custody  of  the  title  deeds  of 
the  advowson,  though  they  are  kept  iu  a  chest  in  llic  church.  4  Term 
Rrfi.  351. 

III.  I.  Churchwardens  have  power  and  authority  throu);hout  the 
parish,  Ihoujjli  it  extends  into  din'erciit  hundreds  and  counties  ;  being, 
tliough  temporal  oflicers,  cmploycil  in  ecclesiastical  aflairs,  and  must 
thci'cforc  follow  the  ecclesiastical  division  of  the  kingdom.  Shaw.  P. 
i-.  86. 

They  have,  with  the  consent  of  the  minister,  the  placing  the  pa- 
rishioners in  the  scats  of  the  body  of  the  church,  appointing  gallery- 
keepers,  kc.  reserving  to  the  Ordinary  a  power  to  correct  the  same; 
and  in  London,  the  churchwardens  have  this  authority  in  tliemselves. 

Purticulai*  persons  may  /irencribe  to  have  a  seat,  as  belonging  to 
them  by  reason  of  their  estates,  as  being  an  ancient  messuage,  Stc. 
and  the  scats  having  been  constantly  repaired  by  them.  Also  one 
may  Jirencribr  to  any  aisle  in  the  church,  to  sil  and  to  bury  there,  al- 
ivaijs  rc/iairiuff  the  same.  3  Inst.  202.  Cro.  Jac.  366.  If  the  Ordi- 
nary displaces  a  person  claiming  a  seat  in  a  church  by  prescription,  a 
prohibition  shall  be  granted,  &c.  12  We//.  106.  The  parson  impro- 
priate has  a  right  to  tlic  chief  scat  in  the  chancel ;  but  by  prescription 
another  parishioner  may  have  it.    A^i/s  He/i. 

Besides  their  ordinary  power,  the  churchwardens  have  the  care  of 
the  benefice  during  its  vacancy  ;  and  as  soon  as  there  is  any  avoidance, 
they  arc  to  apply  to  the  chancellor  of  the  diocese  for  a  sequestra- 
tion ;  which  being  granted,  they  are  to  manage  all  the  profits  and  ex- 
penses of  the  benefice  for  him  llial  succeeds,  plough  and  sow  his 
glebes,  gather  in  tithes,  tlirash  out  and  sell  corn,  repair  houses,  Ecc. 
and  they  must  sec  that  the  church  be  duly  served  by  a  curate  ap- 
proved by  the  bishop,  whom  they  arc  to  pay  out  of  the  profits  of  the 
benefice.  2  hut.  489.  Hhavi.  F.  L.  99.  Stat.  13  b"  14  Car.  11.  c. 
12. 

The  churchwardens  have  not  originally  power  to  make  any  rate 
themselves,  exclusive  of  the  parishioners,  their  duty  being  only  to 
summon  the  parishioners,  to  a  I'esirij,  who  are  to  meet  for  that  pur- 
pose ;  and,  when  they  are  assembled,  a  rate  made  by  the  majority 
present  shall  bind  the  whole  parish,  although  the  churchwardens  voted 
against  it.  Comfi.  Incumb.  389.  1  Vent,  367.  1  Bac.  Abr.  373.  3 
Term  Rcji.  592. 

But  if  the  churchwardens  give  the  parishioners  due  notice,  that  they 
intend  to  meet  for  the  purpose  of  making  a  rate  to  repair  the  church, 
and  the  parishioners  refuse  to  come,  or  being  assembled,  refuse  to 
make  any  rate,  they  may  make  one  without  their  concurrence ;  for 
they  are  liable  to  be  punished  in  the  ecclesiastical  courts  for  not  re- 
pairing the  church.  Degge,  172.  1  Vent.  367.  1  Mod.  79.  194.  237. 
Sec  further  on  this  subiect,  tit.  Vestry. 

K  taxation  by  a  pound-rate  is  the  most  equitable  way,  which  if  re- 
fused to  be  paid,  should  be  proceeded  for  in  the  Ecclesiastical  C6urt ; 
and  Quaker.'!  are  subject  to  such  church  rate,  recoverable  as  their 
tithes.  Wood's  Inal.  h.  I.  r.  7.    Gibs.  219.    Deggc,  171. 

2.  Their  duty  is  extensive  and  various ;  the  heads  of  it  arc  therefore 
here  ranged  alphabetically. 
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Jtjitirenlicet.  Sec  this  Diclionary,  tit.  ^/i/irenlicet,  Cliimncy-Sweefl- 
ers. 

Bastards.  The  churchwardens  arc  bound  to  provide  for  such  for 
whose  sustenance  the  parish  have  made  no  provision  ;  and  this  without 
an  order  of  justices.    Hays  v.  Brijanl,  Triri.  29  Gi  o.  III.  in  C.  P. 

Be/fry.  Churchwardens  ought  to  keep  the  keys  of,  and  lake  care 
the  bells  are  not  rung  without  proper  cause.    Con.  88. 

Briefs.  Churchwardens  are,  by  stat.  \.inn.c.  U.  to  collect  the 
charity-money  upon  brirfs;  which  are  letters  patent  issuing  out  of 
C;hanccry,  to  rebuild  churches,  restore  loss  by  fire.  Sic.  ivhich  arc  to 
be  read  in  churches;  and  the  sums  collected,  Stc.  to  be  endorsed  oft 
the  biiefs  in  words  at  length,  and  signed  by  the  minister  and  church- 
imrdcus;  alter  which  they  shall  be  delivered,  willi  the  money  collect- 
ed, to  the  persons  undertaking  them,  in  a  certain  lime,  under  the  pe- 
nalty of  20/.  A  register  is  to  be  kept  of  all  money  collected,  Slc. 
Also  the  uiidcrtakci-s,  in  two  months  after  the  receipts  of  the  money, 
and  notice  to  sufferers,  arc  to  account  before  a  Master  in  Chancery, 
appointed  by  the  Lord  Chancellor. 

Burial.  The  consent  of  the  churchwardens  must  be  had  for  bury- 
ing a  person  in  a  different  parish  from  that  in  which  he  dies.  It  is 
their  duty  not  to  suffer  suicides,  or  excomnnniicatcd  persons,  to  be 
buried  in  the  church  or  church-yard,  without  license  from  the  bishop. 
By  Stat.  30  Car.  II.  r.  they  are  to  apply  to  the  magistrates  to  con- 
vict offenders  for  not  burying  in  woollen.    See  also  /tost,  Register. 

Sutter  and  Cheese.  The  penalties  under  stat.  13  Sc  14  Car.  II.  c. 
26.  for  reforming  abuses  in,  arc  payable  to  the  churchwardens  of  the 
parish  where  the  offence  is  committed. 

Chimney-Siuec/iers.    See  that  tit.  in  this  Dictionary. 

Chtirch.  Churchwardens  or  quest-men  arc  to  take  care  it  be  well 
aired,  the  windows  glazed,  the  floors  well  paved.  Sec.  If  clniichwar- 
(lens  erect  or  add  a  new  gallery,  Ecc.  they  must  have  the  consent  of 
the  parishioners,  and  a  license  of  the  Ordinary,  but  not  for  occasional 
repairs.  2  Inst.  489.  1  Mod.  273.  Sec  anfr.  III.  1.  They  must  also 
take  care  to  have  in  the  church  a  large  bible,  a  book  of  common 
prayer,  a  book  of  homilies,  a  font  of  stone,  a  decent  communion  table, 
with  bread  and  wine  for  the  communion,  a  table-cloth,  carpet,  and 
flagon,  plate,  and  bowl  of  silver,  gold  or  pewter.  Con.  20.  Y.  B.  8 
Hen.W./i.i.  Doct.isf  Stud.  WD.  Degge,  Ml.  Churchwardens  also 
are  to  sign  certificates  of  persons  taking  the  sacrament,  to  qualify  for 
offices.  They  are  to  sec  that  the  ten  commandments  are  set  up  al 
the  cast  end  of  the  church,  and  other  chosen  sentences  upon  the 
walls,  with  a  reading  desk  and  a  pulpit,  and  a  chest  for  alms,  all  at 
the  charge  of  the  parish.  It  is  also  the  duty  of  churchwardens  to  pre- 
vent any  irreverence  or  indecency  from  being  committed  in  the 
church;  and  therefore  they  may  pull  off  a  person's  hat  in  the  church, 
or  even  turn  him  out  if  he  attempts  to  disturb  the  congregation. 
The  church  being  under  the  care  of  the  churchwardens,  they  ma> 
refuse  to  open  it  at  the  instance  of  any  person,  except  i/ie  flarson,  or 
any  one  acting  under  hint.  I  Sand.  13.  1  Z.ev.  196.  1  Sid.  301.  3 
6Vi/X-.  37.  12  Mod.  433.  Can.  85.  They  arc  not  to  suffer  any  stran- 
ger to  preach,  unless  he  appears  qualified,  by  producing  a  license,  and 
such  preacher  is  to  register  his  name,  and  the  day  when  he  preached, 
in  a  book.  Can.  50.  52.  The  pulpit  is  exclusively  the  right  of  the 
parson  of  the  parish,  and  the  churchwardens  arc  punishable  if  they 
.shut  the  door  against  him ;  and  his  consent  is  necessary  to  a  stran- 
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ger's  preaching.  3  Sort-.  87.  \'2  Mod.  433.  See  further  this  Z)/fC 
til.  Chiirrh. 

Church-mrdn.  By  the  canons  of  the  church,  it  is  ordaincrl  that  the 
churchwaiili-ns,  or  (jucst-mcn  shall  take  care  that  the  church-yards 
be  well  and  siilTicicntly  repaired,  found,  and  maintained  with  walls, 
rails,  or  pales,  as  have  been  in  each  place  accustomed, at  their  cliargcs, 
unto  whom  the  same  by  law  appcrtaincth  ;  they  are  also  to  see  that 
the  church  be  well  kept  and  repaired;  and  by  a  constitution  of  jireli- 
hiy^h'iti  Wnifhrhrtt.  this  charj^c  is  to  be  at  the  expense  of  the  parish- 
ioners. 2  /«s/.489.  (But  one  who  has  land  adjoining  to  the  church- 
yard may  by  custom  be  boimd  to  keep  the  fences  in  repair.)  Chureh- 
n^ardr/jx  shall  suffer  no  plays,  feasts,  banqtiets,  suppers,  church-ales, 
drinkini^s,  temporal  courts  or  leets,  lay -juries,  musters,  or  any  profane 
usage  to  be  kept  in  the  church  or  clnnxh-yard.  Nor  shall  they  suffer 
any  idle  persons  to  abide  either  in  the  church-yard  or  church-porch 
during  the  time  of  divine  service  or  preaching,  but  shall  cause  them 
to  come  in  or  to  depart.  So  also,  by  the  common  law,  churchwardens 
may  justify  the  removal  of  ttmiuUuous  persons  from  the  church-yard, 
to  prevent  them  from  disturbing  the  congregation  whilst  the  minister 
is  performing  the  riles  of  burial.  I  Mod.  168.  an<l  by  the  canon  law 
may  prevent  an  excommmiicatrd  /lenon  from  even  entering  into  the 
church-yard  at  any  time,  or  on  any  pretence. 

Convrniictes.  Churchwardens  are  to  levy  the  penalties  by  warrant 
of  a  justice,  under  stat.  22  Car.  II.  c.  1. 

Corn.    See  stat.  22  Car.  11.  c.  8. 

County  Rate.    See  stat.  12  Geo.  II.  r.  29. 

Drunkrnnefi^.  Churchwardens  are  to  receive  the  penalties  under 
stat.  4  Geo.  I.  c.  S.  21  Geo.  II.  c.  7.  and  \Jac.  I.  c.  9.  Sec  this  Diet. 
tit.  Constable. 

J'list  Dayx.    See  stat.  5  £/iz.  c.  5. 

7'Vi-f.    Sec  this  Diet.  tit.  /■«><•. 

Game.  Churchwardens  arc  to  receive  the  penalties  under  stat.  V 
Jae.  1.  f .  27. 

Greenrjieh  HoK/iitnt.  Churchwardens  arc  to  sign  certificates  of 
out-pensioners  under  slat.  3  Geo.  III.  c.  16. 

/lawyers  and  Pedlars.  Churchwardens  are  to  apprehend,  and  re- 
ceive the  penalties  under  stat.  9&  10  tVm.  III.  e.  2".  and  9  Geo.  II. 
e.  23. 

Mililia.    Sec  the  jililiiia  .dct,  26  Ceo.  III.  e.  107. 

.Voneon/ormisls.  ('hurchwardens  to  levy  the  penalty  of  i2d.  on 
persons  not  coming  to  church  each  Sunday.,  under  stat.  I  £11-.  c.  2. 

Parson.  Churchwardens  are  to  observe  whether  he  reads  the  .19 
articles  twice  a  year,  and  the  canons  once  in  the  year,  preaches  every 
Sunday  good  doctrine,  reads  ihe  Common  Prayer,  celebrates  the  sa- 
craments, preaches  in  his  gouit,  visits  the  sick,  catechises  childreni 
marries  according  to  law,  &c. 

Parishioners.  Churchwardens  to  sec  if  they  come  to  church,  and 
duly  attend  the  worship  of  God ;  if  baptism  be  neglected  ;  women 
not  churched;  persons  marrying  in  prohibited  degrees,  or  without 
banns  or  licciise ;  alms-houses  or  schools  abused ;  legacies  given  to 
pious  uses,  Sic.    Co^i.  117.    Cru.  Cnr.  291.    1  Vent.  I  U. 

Poor.  Churchwardens  arc  to  act  in  conjunction  with  the  overseers; 
every  churchwarden  being  an  overseer,  but  not  e  eoiilra.  Sec  this 
JJicl.  tit.  Overseer.  Poor. 

Presenimfnts.  Churchwardens,  by  their  oalli,  are  to  present  or 
certify  to  the  bishop  or  bis  olTicers,  all  things  presentable  by  the 
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rccleniantical  ia-w,  which  relate  to  tlic  churchy  lo  the  minister^  and  to 
ihu  ftarishi(jjur&.  The  artictcs  wliich  arc  delivered  to  cluirchwardens 
lor  tlicir  guidance  in  this  respect,  are,  for  the  most  imt,  founded  ou 
ihc  hook  of  canons,  and  on  rubrUki  of  the  continon  prayer.  Thuy  arc 
also  bound,  by  the  4  Jac.  I.  c.  5.  to  present  tippling  or  drunkenness, 
by  3  Jac.  I.  c.  \.  recusants.  They  need  not  take  a  fresh  oath  upon 
each  presentment  tlity  make,  nor  are  titcy  oblit;ed  to  make  present- 
ments oftcner  than  once  ii  year;  but  ihey  may  do  it  as  often  as  they 
jdease,  except  there  is  a  cubtoni  in  the  parish  to  the  contrary  ;  and, 
upon  default  or  neglect  in  the  ciiurchwardens,  the  minister  may 
l>rebenl ;  but  such  presentment  oujjhl  to  be  upon  oath.  Can.  117. 
CVo.  Car.  285.  291.  !  /V/i?.  86.  114.  And  see  1  Vciit.  127.  1  Saund, 
13.     1  Sitl,  463. 

Rates.    Sec  m.  1. 

Rvcnsanla.    See  Prvstntmentny  X'jriconformista. 

Registers.  Churchwardens  sliail  provide  a  box  wherein  to  keep 
;he  jiaristh  rcffistffy  with  three  lock^i  and  three  keys  ;  two  of  the  keys 
lo  be  kept  by  them,  and  one  by  the  minister;  and  every  Hujidatf  lliey 
shall  sec  that  the  minister  enter  therein  all  the  christenings,  weddings 
;ind  burials  that  have  happened  the  week  before  ;  and  at  the  bottom 
of  every  page,  they  shall,  with  the  minister,  subscribe  their  names  j 
and  they  shall,  within  a  month  after  the  25tli  day  of  jV/arcA,  yearly, 
transmit  lo  the  binho/t  a  copy  thereof  for  the  year  before,  subscribed 
as  above.  Ily  stat.  23  Geo,  HI.  c.  67.  upon  the  entry  of  any  burial, 
marriage,  birth,  or  christening  in  the  regiattr  of  any  parish,  precincj, 
«r  place,  a  stump  duty  of  od.  shall  be  paid  ;  and  therefore  the  church- 
wardens and  overseei's,  or  one  of  tliem,  are  directed  to  provide  a  book 
for  this  purpose,  with  proper  stamps  for  each  cntiy,  and  to  pay  for 
the  same,  and  for  the  stamps  contained  therein,  out  of  the  rates  un- 
der their  management ;  and  to  receive  back  the  moneys  which  shall  be 
so  paid  from  tlie  persons  authorized  to  demand  and  receive  the  said 
duties. 

Simday.  Churchwardens  to  levy  penalties  for  profaning,  under 
stats.  I  Car.  I.  c.  I.  ;aui  29  Car.  11.  c.  7, 

IV.  At  the  end  of  the  year  the  churchwardens  are  to  yield  just 
accounts  to  the  minister  and  parishioners,  and  deliver  what  remains 
in  their  hands  lo  the  parishioners  or  to  new  churchwardens.  In  case 
ihey  refuse,  they  may  be  presented  at  the  next  visitation^  or  the  new 
ofliccrs  may  by  process  call  them  to  account  before  the  Ordinary,  or 
sue  them  by  writ  of  account  at  common  law.  Shaw.  P.  L.  76.  12 
Afod.  9.  I  Jiac.  ^br,  375.  Bro.  Jccount,  71.  But  in  laying  out  their 
money,  they  arc  pimishable  for  fraud  only,  not  indiscretion.  Gibs. 
196.  I  Burn's  Ju,it.  3-19.  Shaw.  P.  L.  76.  If  their  receipts  fall 
short  of  their  disbursements,  the  succeeding  churchwardens  may 
pay  them  the  balance,  and  place  it  to  their  account.  1  RoU.  Abr.  121. 
Can.  89.  109.  Sec.  And  the  Court  of  Chancery  on  application  will 
make  an  order  for  the  purpose.  2  A'y.  Abr.  203.  Pre.  Ch.  43.  but  sec 
4  Vhi.  (8vo.)  529. 

By  the  stat.  3  Sc  4  W.  M.  ca/i.  II.  in  all  actions  to  be  brought  in 
the  courts  of  It'citnunsirry  or  at  the  assises,  for  money  misspent  by 
churchwardens,  the  evidence  of  the  parishioners,  other  than  such  as 
receive  alms,  shall  be  taken  and  admitted. 

Churchwardens  arc  comprehended  within  the  purview  of  the  stats. 
7  Jac.  I.  cfi/i.  5.  and  21  Jac.  I.  cw^.  12.  as  to  pleading  the  general  issue 
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to  actions  browglil  against  llicni,  and  as  to  double  costs  when  Uiey 
have  judgment. 

But  in  au  action  on  the  case  against  a  churchwarden  for  a  false 
and  malicious  presentment,  though  there  be  judgment  for  him,  yet 
he  shall  not  have  double  costs ;  for  the  statute  does  not  extend  to 
spiritual  afl'airs.  Cro.  Car.  235.  467.  1  Sid.  463.  1  f'enl.  86.  2  Nawi. 
J'.  C.  61.     Hardw.  125. 

The  Spiritual  Court  can  only  order  the  churchwardens'  accounts 
to  be  audited,  Init  cannot  make  a  rate  to  reimburse  them,  because 
they  arc  not  obliged  to  lay  out  money  before  they  receive  it.  Hardw. 
381.    2  Sira.  974.    Cro.  Car.  285,  286. 

But  a  custom  that  the  churchwardens  shall,  before  the  end  of  their 
year,  give  notice  to  the  parishioners  to  audit  their  accounts,  and  that 
a  general  rate  shall  be  made,  for  the  purpose  of  reimbursing  them 
all  money  advanced,  is  good.    2  Ajidr.  32. 

If  there  be  a  select  committee  or  vestry  elected  by  custom,  and 
the  churchwardens  exhibit  their  accounts  to  such  committee,  who 
allow  the  same,  this  shall  discharge  them  from  being  proceeded 
against  in  the  Spiritual  Court.  2  Ltit-a.  102".  So  of  allowance  at  a 
vestry  in  general,  inn*.  2t".  289.  1  Ke/i/.  36".  |.9;V/.  281.  Raym. 
418.    2  Barji.  K.  B.  Jtndr.  W.    And  if  the  Spiritual  Court  take 

any  step  whatever  after  the  accounts  arc  delivered  in,  it  is  an  excess 
of  jurisdiction  for  which  a  prohibition  will  be  granted,  even  after  sen- 
tence.   3  Term  Rcjt.  3. 

Justices  of  peace  have  no  jurisdiction  over  churchwai-dens  with 
respect  to  their  accounts  as  cluirchwai-dens.  I  Kcb.  574.  4  Vin. 
(^vo.)  532. 

CHURCHESSET,  or  chitrchsctt  ciric8cat.'\  A  Saxon  word  used  in 
Douwaday^  which  is  interpreted  ijtiasi  seinm  eccicsiXj  corn  paid  to  the 
<:hurch.  Fh  fa  says,  it  sii^jnifics  a  ceitain  measure  of  wheat,  which  in 
times  past  c\ci\  man  on  -St .  Mariiii's  day  gave  to  holy  chtirch,  as  well 
in  the  times  of  the  Britonn  as  of  the  English;  yet  many  great  persons^ 
after  coming  of  the  Romans,  gave  thaurontribulion  according  to  the 
ancient  law  of  Moses,  in  the  name  of  .first  /ruits;  as  in  the  writ  of 
King  Canulus,  sent  to  the  Pope,  is  particularly  contained,  in  wliicli 
they  call  it  churc/ised.    Sciden^n  Hist.  Tiihc.^, /i.  216. 

CHURCiT-SCOT,  Customary  oblations  paid  to  the  parish  priest; 
from  which  duties  the  religious  sometimes  purchased  an  exemption 
for  themselves  and  their  tenants. 

CHURLl".,  ctorl,  rar/.J  A\'a3  in  the  Saxon  times  a  tenant  at  will, 
of  free  condition,  who  held  some  land  of  the  Thanes,  on  condition 
of  rents  and  services  ;  which  ccories  were  of  two  sorts ;  one  that 
hired  ihc  lord's  tencinentaiy  estate,  like  our  farmers;  the  other  that 
tilled  and  manured  the  dc)nes7ies,  (yielding  work  and  not  rent,)  and 
were  thereupon  called  his  socknicn  or  fitout^hmen.  S/ielm. 

ClNQl'lC  PORTS,  (juintjiie  /lortus.']  Those  havens  that  lie  towards 
/■'ranee,  and  therefore  have  been  thought  by  our  kings  to  be  such  as 
ought  to  be  vigilantly  guarded  ami  preserved  against  invasion  ;  in 
which  respect  they  have  an  especial  governor,  called  Lord  Warden 
<ff  the  Cingue  Ports,  and  divers  privileges  granted  them,  as  a  peculiar 
jurisdiction  ;  their  warden  having  not  only  the  authority  of  an  admiral 
amongst  them,  but  sending  out  writs  in  liis  own  name,  Sec.  4  Inst, 
•iX-2. 

Cumliden  says,  that  Kcrit  is  accounted  the  key  of  England,  and  that 
William,  called  The  Conqueror,  was  the  first  that  made  a  Constable 
of  Dover  Ciistte,  and  Warden  of  the  Cimjue  Ports,  which  he  did  to 
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bring  that  country  under  a  stricter  submission  to  his  government ; 
but  King  Jo/i!i  wjs  ilic  first  who  granted  the  privileges  to  those  ports, 
which  they  still  enjoy  ;  however,  it  was  upon  condition  tlial  they  sliould 
provide  a  cert^iin  number  of  ships  at  their  own  charge  for  forty  tiays.  as 
often  as  the  king  should  have  occasion  fur  iliein  in  tlie  wars, he  hcinjj 
then  under  the  necessity  of  having  a  navy  for  passing  into  .Vormaiitlij,  to 
recover  that  dukedom  which  he  Irad  lost.  And  this  service  the  Barons 
of  ihc  C'inijuv  Ports  acknowledged  and  performed,  upon  the  king's 
summons,  attended  with  their  ships  the  lime  limited  at  their  pro- 
per costs,  and  staying  as  long  after  as  the  king  pleased  at  his  own 
charge.    Somner  of  lioman  Porta  in  Kent.    See  this  Dictionanj,  til. 

The  Cinque  Portsy  as  we  now  account  thcni,  arc,  Dovrr^  Sandtvlc/iy 
Romncy^  Winchrlsra^  and  Uye  ;  and  to  these  we  may  add  Iliitltr  and  Iluat- 
w'hich  are  reckoned  as  part  or  members  uf  the  Ciittjuf  Porta; 
though  by  the  first  institution  it  is  said  that  li'inchctsra  and  Hye  were 
added  as  members,  and  that  the  others  were  the  Cinque  Ports  ;  there  are 
also  several  other  towns  adjoining  that  have  the  privileges  of  the  ports. 
These  Cimjue  Ports  have  certain  franchises  to  hold  pleas.  Sec.  and  the 
king's  writs  do  not  run  there  ;  but  on  a  judgmenl  on  any  of  the  king's 
courts,  if  the  defendant  hath  no  goods,  U.C.  cNcept  in  the  ports,  the 
plaintiflT  may  get  the  records  certified  into  Chancery,  and  from  thence 
sent  by  niittiniiis  to  the  Lord  Warden  to  make  ciecuiion.  4  Inst.  223. 
3  Leon.  3. 

The  constable  of  Dover  castle  is  Lord  Warden  of  the  Cini/ue  Ports. 
And  there  are  several  courts  within  the  Cinque  Ports;  one  before  the 
constable,  others  within  the  fioris  themselves,  before  the  mayors  and 
jurats  ;  another,  which  is  called  curin  yuinqne  /lortuum  a/iud  She/ivfay  : 
there  is  likewise  a  court  of  Chancery,  in  the  Cinque  Ports,  to  decide 
matters  of  equity ;  but  no  original  writs  issue  thence.  I  Danv.  .^br. 
793.  The  jurisdiction  of  the  Cinque  Ports  is  general,  extending  to  per- 
sonal, real,  and  mi.xed  actions  ;  and  if  any  erroneous  judgmenl  is  given 
in  the  Cinque  Ports  before  any  of  the  mayors  and  jurats,  error  lies 
according  to  the  custom,  by  bill  in  nature  of  error,  before  the  Lord 
Warden  of  the  Cinque  Ports,  in  his  court  of  Sheff.vay.  And  in  these 
cases  the  mayor  and  jurats  may  be  fined,  and  the  mayor  removed, 
&c.  4  Inst.  334.  Crom/i.  Jurisd.  138.  and  error  lies  from  the  court  of 
Shefiviay  to  the  court  of  K.  B.   Jenk.7\.    1  Sid.  356. 

It  has  been  observed,  that  the  Cinque  Ports  are  not  jura  regalia, 
like  counties  palatine,  but  .ire  parcel  of  the  county  of  Kent ;  so  that 
if  a  writ  be  brought  against  one  for  land  within  the  Cinque  Ports,  and 
he  appears  and  pleads  to  it,  and  judgment  is  given  against  him  in  the 
Common  Pleas,  this  judgment  shall  bind  him  ;  for  the  land  is  not  ex- 
empted out  of  the  county,  and  the  tenant  may  waive  the  benefit  of  his 
privilege.     Wood's  Jnst.  5\9. 

The  Cinque  Ports  cannot  award  process  of  outlawry.  Cro.  P.liz. 
910.  And  a  quo  minus  lies  to  the  Cinque  Ports.  Ibid.  911.  If  a  mari 
is  imprisoned  at  Dover  by  the  Lord  Warden,  a  habeas  cor/ius  may 
be  issued ;  for  the  privilege  that  the  king's  writ  lies  not  there  is  in- 
tended between  /larty  and  /larty,  and  there  can  be  no  such  privilege 
against  the  l:ing ;  and  a  habeas  corpus  is  a  prerogative  tvrit,  by  which 
the  king  demands  an  account  of  the  liberty  of  the  subject.  Cro.  Jac. 
543.  1  AWs.  ^ibr.  4+7. 

Certiorari  lies  to  the  Cinijue  Ports,  to  remove  indictments  ;  and  the. 
jurisdiction  that  brev.  dom.  regis  non  currit  is  only  in  civil  causes  be- 
tween partv  and  partv.    2  Ifa^-l:  P.  C.  c.  2".  §  24. 
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CIRCA,  A  watcli ;  from  which  circuilor, 

CIRCADA,  a  tribute  anciently  paid  to  the  bishop  or  archdeacon 

for  visitinj^  the  clmrchcs.    Ou  Frcanc. 
ClRCCiKMOT,  Vide  Chivchgemoi. 

CIRCUITY  OI"  ACTION,  circuilm  aclionis.']  A  longer  course  of 
proceeding  to  recover  a  thing  sued  for  than  is  needful ;  as  if  a  person 
grant  a  rent-charge  of  10/.  /tcr  annum  out  of  his  manor  of  B.  and  after 
the  grantee  dissciseth  the  grantor  of  the  same  manor,  who  brings  an 
assise  and  rccovei-s  the  land,  and  20/.  damages,  wiiich  being  paid,  the 
grantee  brings  his  action  for  10/.  of  his  rent  due  during  the  time  of 
the  disseisin,  which  he  must  have  had  if  no  disseisin-  had  been :  this  is 
called  cirnufy  of  anion  because  as  the  grantor  was  to  receive  20/.  da- 
mages, and  pay  10/.  rent,  he  might  have  received  but  10/.  only  for  da- 
mages, and  the  grantee  might  have  kept  the  other  10/.  in  his  hands  by 
way  of  retainer  lor  his  rent,  and  so  saved  his  action,  which  appears  to 
be  needless.    Terms  dc  Ley.    See  tit.  Action. 

CIRCUITS,  Certain  divisions  of  the  kingdom  appointed  for  tlie 
Judges  to  go  twice  a  year,  for  administcnng  of  justice  in  the  several 
counties.  These  circuits  are  made  in  the  respective  vacations,  after 
Hilary  and  Trinity  terms.    Sec  tit.  Jtssisc,  AV*/  Priua. 

The  several  counties  of  England  arc  divided  into  six  circuits,  viz. 
1 .  Midland  ;  containing  the  counties  of  A'brt/tarn/itony  Huftandj  Lin* 
coin,  jYotd/igliam,  Derby.,  Liccexter,  IVarwick.  2.  Noufolk  ;  Bucks, 
Bedford,  Huntingdon,  Cambridge,  A'orfolk,  Sujfolk.  3.  Home  ;  Hert- 
ford, Essex,  Kent,  Sussex,  Surrey.  4.  O.kford  ;  Berks,  Oxford,  Here- 
ford, Halofi,  Gloucester,  Monmouth,  Stafford,  IVorcester.  5.  West- 
EHN ;  Southamfiton,  Wilts,  Dorset,  Comtoall,  He^^on,  Somerset.  6- 
NonTUKTiN;  York,  Durham,  A'orthumbcrland,  Cumberland,  Westmor- 
land, Lancashire. 

CIRCUMSPECTE  AGATIS,  Is  the  title  of  a  statute  made  anno  13 
Edw.  I.  Stat.  4.  relating  to  /irohihitions,  prescribing  certain  cases  to 
the  judges,  wherein  the  king's  prohibition  lies  not.  3  Inst.  187.  Sec 
tit.  J'rohibition. 

CIRCUMSTANTIAL  EVIDENCE.    See  tit.  Evidence. 

CIRCUMSTANTIBUS,  By-slanders ;  a  word  of  art  signifying  the 
supplying  or  making  up  the  nimiber  of  jurors,  if  any  impanelled  ap- 
pear not,  or  appearing  are  challenged  by  cither  party,  by  adding  to 
Ihcni  so  many  of  those  that  are  present,  or  standing-hy  (talcs  de  cir- 
cumstantilius)  that  arc  qualified  as  will  serve  the  turn.  See  stat.  35 
Hen.  VIII.  ca/i.  6.  and  stal.  5  Eliz.  c.  25.  for  IValcs.  See  also  tit. 
Jury. 

Circumvention,  is  any  act  of  fraud  whereby  a  person  is  reduced  lo 
a  deed  by  decreet.    Scotch  Diet. 

CITATION,  citario.]  A  summons  to  appear,  applied  i>articularly 
to  process  in  the  spiritual  court.  The  ecclesiastical  courls  pixjceed 
according  to  the  course  of  the  civil  and  canon  laws,  by  citation,  libel,  <fc. 
A  person  is  not  generally  to  be  cited  to  appear  out  of  the  diocese,  or 
peculiar  jurisdiction  where  he  lives;  unless  it  be  by  the  archbishop, 
in  default  of  the  ordinary  ;  where  the  ordinary  is  parly  to  the  suit,  in 
cases  of  appeal,  £cc.  and  by  law  a  defendant  may  be  sued  where  he 
lives,  though  it  is  fur  subtracting  tithes  in  another  diocese,  kc.  1  JVeh. 
449.  By  the  stat.  23  Hen.  vill.  ca/i.  9.  oveiy  archbishop  may  cite 
any  person  dwelling  in  any  bishop's  diocese  within  his  province  for 
heresy,  SiC.  if  the  bishop  or  other  ordinary  consents  ;  or  if  ihe  bishop  or 
ordinary,  or  judge  do  not  do  his  duty  in  punishing  the  offence.  Where 
persons  are  cited  out  of  their  diocese,  and  live  out  of  the  jurisdiction 
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of  llic  bishop,  a  ftrohibliion  or  cotisulialion  may  be  (vranled ;  but  where 
persons  live  in  ihe  diuccsc,  if  when  they  are  cited  they  do  not  appear, 
they  arc  to  be  excommunicated,  &c.  The  above  statute  was  made  to 
maintain  tiie  jurisdiction  of  inferior  dioceses;  and  if  any  person  is 
cited  out  of  the  diocese,  &c.  wlieic  tlie  civil  or  canon  law  doth  not 
allow  it,  the  party  grieved  shall  have  double  damages.  If  one  de- 
fame another  within  the  peculiar  of  the  archbishop,  he  may  be  punish- 
ed there  ;  although  he  dwell  in  any  remote  place  out  of  the  archbishop's 
peculiar.    Godd.  190.    Sec  lit.  Couris  Jicctesiaslical. 

CITY,  civitaa.~\  According  to  Coiutt  is  a  town  corporate,  which  hath 
a  bishop  and  cathedral  chin  ch,  which  is  called  civilas,  o/ifiijiim,  and 
tirba  ;  civitan^  in  regard  it  is  governed  by  justice  and  order  of  magis- 
tracy;  o/i/iidum,  for  that  it  contains  a  great  number  of  inhabitants; 
and  urbe,  because  it  is  in  due  form  begirt  about  with  walls.  But  Ci  om/i- 
ton,  in  his  Jurisdicrions,  where  he  reckons  up  the  cities,  leaveth  out 
J'Uu,  although  it  hath  a  bishop  and  cathedral  church  ;  and  puts  in  West- 
vUnsteTy  though  it  hath  not  at  present  a  bishop ;  and  Sir  Kdiuard  Coke 
makes  Cambridge  a  city  ;  yet  there  is  no  mention  that  it  was  ever  an 
episcopal  see.  Indeed  it  appears  by  the  stat.  35  Hrn.  VIII.  ca/i.  10. 
that  there  was  a  bishop  of  IVestminater  ;  see  tit.  liisho/i.i ;  since  which, 
in  Stat,  ir  KHz.  ca/i.  5.  it  is  termed  a  nVy  or  borough  ;  and  notwith- 
standing what  Coke  observes  of  Cambridge,  in  the  stat.  1 1  Jlen.  Vlf. 
c.  4.  Cambridge  is  called  only  a  town. 

Kingdoms  have  been  said  to  contain  as  many  cities  as  they  liave 
sees  of  archbishops  and  bishops  ;  but  according  to  Blouitf,  City  is  a  word 
which  hath  obtained  since  the  conquest ;  for  in  the  time  of  the  Saxons 
there  were  no  cities,  but  all  great  towns  were  called  burg/ts,  and  even 
London  was  then  styled  Lond07t-Bourg  ;  as  the  capital  of  Scotland  is 
now  called  Edinburgh.  And  long  after  the  conquest  the  word  city  is 
used  promiscuously  with  the  word  burgh,  as  in  the  charter  of  Leice- 
ster it  is  called  both  civiras  and  durgiis  ;  which  shows  that  those  wri- 
ters were  mistaken,  that  tell  us  every  city  was  or  is  a  bishop's  see. 
And  though  the  word  city  signifies  with  us  such  a  town  corporate 
as  hath  usually  a  bishop  and  cathedral  church  ;  yet  it  is  not  always  so. 

A  city,  says  Blacksione,  is  a  town  incorporated,  which  is  or  hath 
been  the  see  of  a  bishop ;  and  though  the  bishopric  be  dissolved,  as  at 
IVestmitister,  yet  still  it  remaincth  a  city.    1  Comm.  114. 

It  appears,  however,  that  H'estminster  retained  the  name  of  city, 
not  because  it  had  been  a  bishop's  sec,  but  because  it  was  ex- 
pressly created  such,  in  the  letters  patent  by  king  Jfen.  VIII.  erecting 
it  into  a  bishopric.  See  Burnet's  He/arm.  Ali{ix.  There  was  a  siini- 
lar  clause  in  favour  of  the  other  five  new  created  cities,  Chester,  Peter- 
borough, Oxford,  Gloucester  and  Bristol;  the  charter  for  Chester  is  in 
Gib.  Cod.  1449. ;  and  that  for  Oxford  in  14  Kym.  Fxd.  754.  Lord  Coke 
seems  anxious  to  rank  Cambridge  among  the  cities.  Mr  IVooddcson, 
late  Vinerian  professor,  (sec  his  Lectures,  i.  302.)  has  produced  a  de- 
cisive authority  that  cities  and  bishops'  sees  had  not  originally  any 
necessary  connection  with  each  other.  It  is  that  of  Inguljihus,  who 
relates,  that  at  the  great  coimcil  assembled  in  1072,  to  settle  the  claim 
of  precedence  between  the  archbishops,  it  was  decreed  that  bishops' 
sees  should  be  transferred  from  towns  to  cities. 

Tlic  accidental  coincidence  of  the  same  number  of  bishops  and  cities 
would  naturally  produce  the  su{)position  that  they  were  connected  toge- 
ther as  a  ncccssai'y  cause  and  effect ;  it  is  cei  tainly  a  strong  confirma- 
tion of  the  above  authority,  that  the  same  distinction  is  not  paid  to 
bishops'  sees  in  Ireland. 
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Mr.  Hargrove  in  liis  notes  to  I  /n«J.  110.  proves,  that  altlioiigh 
U'rstminslrr  is  a  city  and  has  sent  citizens  to  parliament  from  the 
time  of  El!:::  \'\.  it  nrvrr  incorlioralcti ;  and  this  is  a  striking 
instance  in  contradiction  of  tlio  learned  opinions  there  referred  to, 
viz.  lliat  the  king  coiilrl  not  grant  within  time  of  memory  to  any 
place  the  ripjlit  of  sending  numbers  to  pailiamenl  without  fii-st  cre- 
ating thiit  place  a  corporation.  I  Comm.  cilii.  17S3,  in  n.  See  also  tit. 
I'arliameni,  Bhho/i.i,  Borough,  iffc. 

CITIZENS  of /,6H(fo«.  Sec  tit.  London. 

CIVIL  I,.\\V,  Is  defined  to  be  that  law  which  every  particular  na- 
tion, commonwealth  or  city,  has  estaljlislicd  peculiarly  for  itself;  jut 
ch'ilf  csty  Quod  ijtii^qi'.f  pr.fittltts  siH  conaiita'i.  .hist.  Imt,  Now  more 
piopcrl)  dislingiiislu'd  by  the  name  of  muuiri/ial  /aw  ;  the  term  Civil 
I,uw  being  chiefly  applied  to  that  which  the  old  Uuniana  used,  com- 
piled front  the  laws  of  nature  und  of  nations.  The  Homan  law  was 
founded  first,  upon  the  regal  constitutions  of  ilieir  ancient  kings; 
next  upon  the  twelve  tables  of  the  Decemviri  ;  then  ui>on  the  laws 
or  statutes  enacted  by  the  Senate  or  Peojjlc  ;  the  edicts  of  the 
Prgtor  and  the  Hrsfionxa  Priiilrtifnm^  or  opinions  of  learned  lawyers; 
and,  lastly,  upon  the  imperial  decrees  or  constitutions  of  successive 
Kmperors.  These  had  liy  degrees  grown  to  an  enormous  bulk  ;  but 
the  inconvenience  arising  therefrom  was  in  part  remedied,  by  the  col- 
lections of  three  private  lawyers,  Gregorint,  I/irmogenet  and  Pa- 
pitiius ;  and  afterwards  by  the  Emperor  '/'/leodonius  the  younger,  by 
whose  orders  a  Cor/c  was  compiled  .'i.  D.  438.  being  a  methodical 
collection  of  all  the  imperial  constitutions  then  in  foree  ;  which  Theo- 
do&iaii  Code  was  the  only  book  of  civil  law  received  as  authentic  in  the 
western  pait  of  Kurofie,  till  many  centuries  after.  For  Justinian  com- 
manded only  in  the  Eastern  remains  of  the  empire  ;  and  it  was  under 
his  auspices  that  the  present  body  of  Civil  Laws  was  compiled  and 
finished  by  Trtbotuan,  about  the  year  533. 

This  consists  of,  1.  The  InsHtules  ;  which  contain  the  elements  or 
first  principles  of  the  Koman  Law  in  4  books.  2.  The  Digests  or 
Par.dcets  in  50  books  ;  containing  the  opinions  and  writings  of  emi- 
nent lawyers,  digested  in  a  systematical  method.  3.  A  Ji'eio  code  or 
collection  of  imperial  constitutions  in  12  books;  the  lapse  of  a  centu- 
ry having  rendered  the  former  code  of  Tlieodosius  imperfect.  4.  The 
.A'ovels  or  new  constitutions  posterior  in  lime  to  the  other  books,  and 
amounting  to  a  supplement  to  tlic  code,  ctjiitaining  new  decrees  of 
successive  emperors,  as  new  (juestions  happened  to  arise.  These 
form  the  body  of  the  lioman  law  or  Cor/iris  Juris  Cix>t7is,  ;is  published 
about  the  lime  o(  Justinian  ;  which  h.iwcver  soon  fell  into  neglect  and 
oblivion,  till  about  the  year  1130,  when  a  copy  of  the  Digests  was 
found  at  ylmaiji  in  Itittu  ;  wliich  accident,  concurring  witii  the  policy 
of  the  liomun  ccclesiasiics,  suddcidy  gave  a  new  vogue  ar.d  authoiity 
to  the  Civil  Law,  and  intioduceil  it  into  several  nations.  1  Comm. 
80,  81. 

The  Digest  or  Pundeets,  was  collected  from  the  works  and  com- 
mentaries of  the  ancient  lawyers,  some  whereof  lived  before  the  com- 
ing of  our  Saviour:  The  whole  Digest  is  divided  into  seven  parts;  the 
first  part  contains  the  elements  of  the  /wie,  as  what  Is  justice,  right, 
&c.  The  second  pan  treats  of  judges  and  judgments :  The  third 
part  of  personal  anion.  Sec.  The  fourth  part  of  contracts,  pawns  and 
pledges:  The  fifth  part  of  wills,  testaments,  &c.  The  sixth  pait  of 
the  possession  of  goods :  The  seventh  part  of  obligations,  crimes,  pu- 
nishments, &c.    The  Institutes  contain  a  system  of  the  v.'holc  body  of 
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law,  and  are  an  epitome  of  the  Digest  divided  into  four  books ;  but 
somelimf  s  they  correct  the  Digest ;  they  are  culled  Institutes,  because 
Ihey  are  for  instruction,  and  siiow  an  easy  way  lo  tlie  obtaining  a 
knowledge  of  the  Civil  Jmw  ;  but  they  arc  not  so  distinct  and  compre- 
hensive as  they  might  be,  nor  so  useful  at  this  time  as  they  were  at 
first.  The  jVoveh  oT  jluthcntics,  were  published  at  several  limes  with- 
out any  method  ;  they  are  termed  Aotc/*,  as  they  are  new  lawtt  and 
^ulhfniicH,  being  autlicntically  translated  from  the  Greek  into  the  La- 
tin tongue  :  and  the  whole  volume  is  divided  into  nine  Collations, 
Constitutions  or  Sections;  and  tbcy  again  into  168  Novels,  which 
also  arc  distr-ibuted  into  certiiin  chapters.  The  first  collation  relates  to 
lieirs,  executors,  &c.  the  second,  the  state  of  the  church :  the  third 
is  against  bawds:  the  fourth  concerns  marriages,  &c.  the  fifth  for- 
bids the  alienation  of  the  possessibns  of  the  church  :  the  sixth  shows 
the  legitimacy  of  childrc]i,  &c.  the  seventh  determines  who  shall  be 
witnesses  :  tho  eighth  ordains  wills  to  be  good,  though  imperfect,  Ssc. 
and  the  ninth  contains  matter  of  succession  in  goods,  &c.  Diet. 

To  those  tomes  of  the  Civit  Lam  we  may  add  the  Book  of  Feudst 
which  contains  the  customs  and  services  that  the  subject  or  vassal 
owelh  to  his  prince  or  lord,  for  such  lands  or  fees  as  he  holdeth  of 
him.  The  Constitutions  of  the  Jim/ieror,  were  cither  by  a  rescHfitf 
which  was  the  letter  of  the  emperor  in  answer  to  particular  persons 
who  inquired  the  law  of  him  ;  or  by  edict,  which  the  emperor  esta- 
blished of  his  own  accord,  that  it  might  be  generally  observed  by 
every  subject ;  or  by  decree^  which  the  emi)cror  pronounced  between 
plaintiff  and  defendant,  upon  hearing  a  particular  cause.  The  power 
of  issuing  forth  rescripts,  edicts  and  decrees,  wus  given  to  the  prince 
by  the  tcx  regia,  wherein  the  people  of  J<ome  wholly  submitted  them- 
selves ^to  the  government  of  one  person,  viz.  Julius  Cxsar,  alter  the 
defeat  of  Pomfiey,  ts^c.  And  by  this  submission  the  prince  could  not 
only  make  laivs,  but  was  esteemed  above  all  coercive  power  of  them. 
JJictionartf. 

How  far  the  Civil  Law  is  adopted  and  of  force  in  this  kingdom,  see 
lit.  Canon  Laiv* 

Before  the  reformation,  decrees  were  as  frequent  in  the  Canon  Lav/ 
as  in  the  Civil  Lam.  Many  were  graduates  in  ulroque  jure  or  utri- 
ust/ue  juris.  J.  U.  D.  or  juris  ufriusgue  doctor,  is  still  common  in 
foreign  universities.  But  Hennj  VIII.  in  the  27th  year  of  his  reign, 
when  he  had  renounced  the  authority  of  the  Pope,  issued  a  mandate 
to  the  university  of  Cumbridgc,  to  prohibit  lectures  and  the  granting 
degrees  in  canon  law  in  that  university.  Slat,  jlcad.  /i.  137.  It  is 
probable  that  at  the  same  time  Oxford  received  a  similar  prohibi- 
tion, and  that  degrees  in  canon  law  have  ever  since  been  disconti- 
nued in  England.    1  Comm.  392.  in  k. 

CIVIL  LIST.    See  lit.  King. 

TO  CL.'VCK  WOOL,  Is  to  cut  off  the  sheep's  mark,  which  makes 
it  weigh  lighter;  as  to  force  tvool,  signifies  to  clip  otf  the  upper  and 
hair)'  part  thereof;  and  to  bard  it,  is  to  cut  the  head  and  neck  from 
the  rest  of  the  fleece.    6Vii/.  8  Hen.  VI.  cufi.  22. 

CLADT.S,  Clida,  cleta,  cleia,  from  the  Brit,  die,  and  the  Irish  </;'o.] 
A  wattle  or  hurdle  ;  and  a  hurdle  for  penning  or  folding  of  sheep  is 
still  in  some  counties  of  Kngland  called  a  cley.  Paroch.  Antii].  jt. 
575. 

CL.\RENDON,  Constitutions  of:  certain  constitutions,  made  in  the 
reign  o{  Hin.  II.  ^.  D.  t\M,  in  a  great  council  held  at  Clarendon, 
whereby  the  king  checked  the  power  uf  tJic  Po/ie,  and  his  clergy,  and 
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grently  narrowed  the  total  exemption  tticy  claimed  from  the  secular 

jurisdiction.    <l  Comm.  422. 

CLAHETUM,  A  lifpior  made  of  wine  and  honey,  clarified  or  made 
clear  by  decoction,  &c.  which  the  Germans,  J-'rrnc/i,  and  Evgliah, 
called  hi/iftocran :  and  it  was  from  this,  the  red  wines  of  J'rancc  were 
called  claret.  Girnld.  Camh.  afiud  Wharton.  Ang.  Sax.  ftar.  2.  /;. 
480. 

CLAIM,  clamrum^  A  challenge  of  interest  in  any  thing  that  is  in 
the  possession  of  another,  or  at  least  out  of  a  man's  own  possession  ; 
as  rViim  by  charter,  by  descent,  &c. 

In  Phiii.  Cum.  359.  (a.)  Oyer,  C.  J.  is  said  to  have  defined  claim  to 
be,  «  challenge  of  the  ownrrshi/i  or  property  that  one  hath  not  in  pos- 
session, but  whicli  is  detained  from  him  by  wrong. 

Claim  is  cither  verbal,  where  one  doth  by  words  claim  and  chal- 
lenge the  thing  that  is  so  out  of  his  possession ;  or  it  is  by  an  ac- 
tion brought,  &c.  and  sometimes  it  relates  to  lands,  and  sometimes  to 
goods  and  cliattcls.  Lit.  See.  420.  Where  any  thing  is  wrongfully 
detained  from  a  person,  this  claim  is  to  be  made;  and  the  party  ma- 
king it,  may  thereby  avoid  descents  of  lands,  disseisins,  &c.  and  pre- 
serve his  title,  which  otherwise  would  be  in  danger  of  being  lost. 
Co.  JJi.  250.  A  man  who  hath  present  right  or  title  to  enter,  must 
make  a  claim  ;  and  in  case  of  reversions.  Sec.  one  may  make  a  clain- 
where  he  hath  right,  but  cannot  enter  on  the  lands ;  when  a  person  dares 
not  make  an  entry  on  land,  for  fear  of  being  beaten  or  other  injury,  he 
may  approach  as  near  as  he  can  to  the  land,  and  claim  the  same;  and 
that  shall  be  sufficient  to  vest  the  seisin  in  him.  I  Inst.  250.  Sec  til. 
£7ttrl/. 

If  nothing  doth  hinder  a  man,  having  a  right  to  land,  from  entering 
or  making  liis  dainty  there  he  must  do  so,  before  he  shall  be  said  ti> 
be  in  possession  of  it,  or  can  grant  it  over  to  another ;  but  where  the 
party  who  hath  right,  is  iji  possession  already,  and  where  an  entry  or 
claim  cannot  be  made,  it  is  otherwise.  1  Rep.  157.  A  claim  will  de- 
vest an  estate  out  of  another,  when  the  party  must  enter  into  some 
part  of  the  land  ;  but  if  it  be  only  to  bring  him  into  possession,  he 
may  do  it  in  view.  By  claim  of  lands,  in  most  cases,  is  iiilcndcd  a  claim 
with  an  eiUry  into  part  of  the  lands,  or  by  a  near  approach  to  it. 
Co.  Lit.  252.  254.  Poph.  67.  One  in  reversion  after  an  estate  for  years, 
or  after  a  statute-merchant,  staple,  or  elegit,  may  enter  and  make  a 
claim  to  prevent  a  descent,  or  avoid  a  collateral  warranty.  And  claim 
of  a  remainder  by  force  of  a  condition  must  be  upon  the  land,  or  it 
will  not  be  sufficient.    Co.  IJi.  202. 

If  a  man  seised  of  lands  in  right  of  his  wife,  make  a  feoffment  in 
fee  on  condition,  and  the  husband  tlielh,  and  then  the  condition  is  bro- 
ken, and  the  heir  enters ;  in  this  case  the  wife  need  not  claim  to  get 
possession  of  her  estate,  for  the  law  doth  vest  it  in  her  without  any 
claim.    Co.  Lit.  202.    8  Kep.  43. 

The  claim  of  the  particular  tenant,  shall  be  good  for  him  in  rever- 
sion or  remainder;  and  of  him  in  reversion,  &c.  for  particular  tenant ; 
so  claim  of  a  copyholder,  will  be  good  for  the  lord,  itc.  but  if  tenant 
for  years,  in  a  court  of  record  claim  the  fee  of  his  land,  it  is  a  forfcit- 
tire  of  his  estate.  Plovid.  359.  Co.  Lit.  251.  A  claim  may  be  made 
by  the  party  himself;  and  sometimes  by  his  servants  or  deputy; 
and  a  guardian  in  socage,  &c.  may  make  a  claim,  or  enter,  in  the 
name  of  the  infant  that  hath  right,  without  any  commandment.  Co. 
Lit.  245. 

Claim  or  entry  should  be  made  as  soon  as  may  be  ;  and  bv  the  Com- 
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mon  Law  it  is  to  be  within  a  year  and  a  day  after  Ihe  disseisin,  &c. 
and  if  tl>e  parly  who  hatli  unjustly  gained  the  estate,  do  afterwards 
occupy  tlic  land,  iu  some  cases  an  assise,  trespass,  or  forcible  entry 
may  be  had  against  him.    Liii.  §  426. 430. 

If  a  fine  is  levied  of  lands,  strangers  to  it  arc  to  enter  and  make  a 
r/aim  within  five  years,  or  be  barred;  infants  after  their  agc,/fmc  fG- 
veris  after  the  death  of  their  husbands,  &c.  have  the  like  time,  by 
Stat.  1  Rich.  111.  ca/i.  7.    See  tit.  Fines. 

Continual  Claim,  is  where  a  man  hath  right  and  title  to  enter 
into  any  lands  or  tenements,  whereof  another  is  seised  in  fee,  or  in 
fee  tail ;  if  he  who  hath  title  to  enter  makes  continual  claim  to  the 
lands  or  tenements  before  the  dying  seised  of  hiin,  who  holdcth  the 
tenements  then,  though  such  tenant  die  thereof  seised,  and  the  lands 
or  tenements  descend  to  his  heir,  yet  may  he  who  hath  made  such  con- 
tinual claim,  or  his  heir,  enter  into  the  lands  or  tenements  so  de- 
scended by  reason  of  the  continual  claim  made,  notwithstanding  the  de- 
scent. So  (sf  coinp)  in  case  a  man  be  disseised,  and  the  disseisee 
makes  continual  claim  to  the  tenements  in  the  life  of  the  disseisor, 
although  the  disseisor  dieth  seised  in  fee,  and  the  land  descend  to 
his  heir,  yet  may  the  disseisee  enter  upon  the  possession  of  the  heir, 
notwithstanding  the  descent.    Lili.  §  414. 

But  such  claim  must  always  be  made  within  the  year  and  the  day 
before  the  death  of  the  person  holding  the  land  ;  for  if  such  tenant  do 
not  die  seised  within  a  year  and  a  day,  after  such  claim  made,  and 
yet  he  that  hath  right  dares  not  enter,  he  must  make  another  claim, 
within  the  year  and  the  day  after  the  first  claim,  and  so  /o/i'm  guuiies, 
that  he  may  be  sure  his  claim  shall  always  have  been  made  within  a 
year  and  a  day  before  the  death  of  the  tenant ;  and  hence  it  seems 
it  is  called  Continual  Claim,  See  further  tit.  Jiiitri/;  as  also  tit.  De- 
tcent. 

By  Stat.  32  Hen.  VIII.  c.  43.  five  years  must  elapse  without  en- 
try or  continual  claim,  in  order  that  a  descent  on  the  disseisor's  death 
should  take  away  the  entry  of  the  disseisee,  or  his  heir ;  but  after  the 
five  years,  the  disseisee  must  make  a  continual  claim,  as  before  the 
statute.  And  by  stat.  4  .inn.  f.  16.  §  16.  no  claim  (or  entiy)  shall  be 
of  clTcct  to  avoid  a  fine,  unless  an  action  shall  be  commenced  thereon 
within  a  year,  and  prosecuted  with  effect.  See  tit.  Fine,  Kntry,  Vis- 
aeiain,  isfc.    And  for  further  particulars,  sec  I  Inat.  ISO.  and  n. 

Claim  of  Libektv,  A  suit  or  petition  to  the  king  in  the  court  of 
Exc/icijurr,  to  have  liberties  and  franchises  confirmed  there  by  the 
king's  Attorney-General.    Co.  Jim.  93. 

Clamea  ad.mittenda  in  IriNERE  PER  Attornatum.  An  an- 
cient writ  by  which  the  king  commanded  the  justices  in  eyre  to  admit 
a  person's  claim  by  attorni  "  who  was  employed  in  the  king's  scr\icc 
and  could  not  come  in  his  own  person.    Jie^.  Orig.  19. 

CL.'VP-BOAKD,  is  a  board  cut  in  order  make  casks  or  vessels ; 
which  shall  contain  three  feel  and  two  inches  at  least  in  length  ;  and 
for  every  six  ton  of  beer  exported,  the  same  cask,  or  as  good,  or  200 
of  claji-boards  is  to  be  imported.    See  tit.  A'uvigation  Acta. 

CLAUIGARIUS  ARMORUM,  A  herald  at  arms.  Blount. 

CL.VRIO,  A  trumpet.    Knighton,  anno  1346. 

CLASSIARIUS,  A  seaman,  or  soldier  serving  at  sea.  Chan. 
Carol.  5.  Int/tcrator.  Thoma  Comit.  Surr.  dat.  in  urhe  I^ondinicnsi,  H 
Junii,  1522. 

CLAVD,  Srit.']  A  ditch;  Claudere,  Co  enclose,  or  turn  open  field' 
into  enclosures,    farocli.  Antia.  236. 
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CLAVES  INSUL-E,  a  term  used  in  the  Isle  of  Man,  where  all  am- 
biguous and  wcigliiy  cases  arc  referred  to  twelve  persons,  whom 
they  call  clavm  insulx,  i.  e.  llie  keys  of  the  island. 

CLAVIA,  In  the  inquisition  of  Serjeantics  in  the  12th  and  I3th 
years  of  king  John,  within  the  counties  of  Essex  and  Hertford  :  Boy- 
din  Aylet  tenet  tjualuor  lib.  terra  in  Bi-adwell,  /ler  tnanuni  Willielmi 
He  dorio  /ler  srrjeantiam  clavief  viz.  By  the  serjeanty  of  the  club  or 
mace.    Bradi/s  Afijiend.  Introdttet.  to  lin^.  Hist.  22. 

CLAVIGERATUS,  A  treasurer  of  a  church.  Mon.  Jngl.  torn.  i.fl. 
184. 

Clause  irritant,  is  any  provision  which  makes  a  penalty  be  incurred, 
and  the  obligalion  to  be  null  for  the  future ;  or  upon  iuiy  other  account, 
makes  the  right  to  vacate  or  resolve.    Seotc/i  Vict. 

Clause  Resolutive,  is  a  provision,  whereby  the  contract  to  which  it  is 
alTixed,  is  for  not  performance  declared  to  have  been  null  from  the  be- 
ginning.   Scotch  Diet. 

CLAUSE  ROLLS,  roculi  c/auf/.]  Contain  all  such  matters  of  re- 
cord as  were  committed  to  close  writs ;  these  rolls  are  pi-eserved  in 
the  Tower. 

CLAUSTURA,  Brushwood  for  hedges  and  fences.  Paroch.  An- 
tij.  247. 

CLAUSUM  FREGIT.    See  tit.  Calms,  Common  Pleas. 

CLAUSUM  PASCHiE.  Stat.  (IV-^ot.  I.  7n  crcsmio  clausi  pascha, 
or  In  crastino  octabis  Paaclis,  which  is  all  one,  that  is  the  morrow  of 
the  utas  (or  eight  days)  of  Easter.  2  Inst.  157.  Clausuni  Pasch;^,  i.  e. 
Dominica  in  albis  ;  sic  dictum,  quod  Pascha  claudat.  lilount.  The  end 
of  Easter  ;  the  Sunday  after  Easter- Dau. 

CLAUSUR.\  HEYjE,  The  enclosure  of  a  hedge.  Hot.  Plac.  in 
itinerc  afiud  Ceslriam,  anno  1 4  Hai.  VIL 

CLAW  A,  A  close,  or  small  measure  of  land.  Mon.  Angl.  torn.  2. 
ft.  250. 

CLEPTOR,  A  rogue  or  thief.    Htrvtdcn,  anno  946. 


CLERGY. 

Clerus.^  Signifies  the  assembly  or  body  of  clerks  or  ecclesiastics, 
being  taken  for  the  whole  number  of  those  who  are  de  clero  Domini,  of 
our  Lord's  lot  or  share,  as  the  tribe  of  Levi  was  in  Judea  ;  and  are 
separate  from  the  noise  and  bustle  of  the  world,  that  they  may  have 
leisure  to  spend  their  time  in  the  duties  of  the  christian  religion. 

The  Clergy  in  general,  were,  heretofore  divided  into  regular  and 
secular ;  those  being  regular  which  lived  under  certain  rules,  being  of 
some  religious  order,  and  were  called  men  of  religion,  or  T/ie  Keli- 
gious ;  such  as  all  Abbots,  Priors,  Monks,  &c.  The  secular  were 
those  that  lived  not  under  any  certain  rules  of  the  religious  orders ;  as 
Bishops,  Deans,  Parsons,  inc.  Now,  the  word  Clergy  comprehends 
all  persons  in  holy  orilers,  and  in  ecclesiastical  offices,  viz.  Archbisho/is, 
Disho/is,  Deans  and  Cha/uers,  ./Irchdeaeons,  Rural  Deans,  Parsons,  (who 
are  either  Rectors,  or  Vicars,)  and  Curates,  to  which  may  be  added 
Parish  Clerks,  who  formerly  frerjiiently  were,  and  yet  sometimes  arc, 
in  orders.  As  to  the  law  more  peculiarly  respecting  each  of  these, 
see  the  several  titles,  particularly  tit.  Parson. 

This  venerable  body  of  men  have  several  privileges  allowed  them 
by  our  municipal  laws,  an<l  had  formerly  much  greater,  which  were 
abridged  at  the  time  of  the  reformation,  on  account  of  the  ill  use 
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vhich  the  popish  clergy  had  endeavoured  to  make  of  them  ;  for  the 

I.  IKVS  having  exempted  tlicm  from  uhnost  every  personal  duly,  they  at- 
tempted a  total  exemption  from  every  secular  tie.  The  pei  soiial  ex- 
emptions however  for  the  most  part  continue  ;  a  clergyman  cannot  be 
compelled  to  serve  on  ajiirt/,  nor  to  appear  at  a  Courl  iff r,  or  view  of 
frank  pledge,  which  almost  every  other  person  is  obliged  to  do.  2  /H,vr.  4. 
(See  lit.  Court  Lrri.)  But  if  a  layman  is  summoned  on  a  jury,  and  before 
the  trial  lakes  orders,  he  shall,  notwithstanding,  ajjpear  and  be  sworn. 
4  Leon  190.  A  clergyman  cannot  be  chosen  to  any  temporal  office, 
as  baililT,  reeve,  constable,  or  the  like,  in  regard  of  his  iiwn  contii.ual 
attendance  on  the  sacred  function,  luiuh.  L  88.  During  his  at- 
tendance on  divine  service  he  is  privileged  from  arrrstn  in  civil  suits; 
for  a  reasonable  lime,  t-umfo^  rtdrutido  i  t  moramhy  to  perform  ser- 
vice Slats.  50  Jidw.  III.  c.  5.  I  liir/i.  II.  c.  16.  12  Co.  100.  In 
cases  of  felony  he  shall  have  benefit  of  his  clergy,  without  being 
branded  ;  and  may  likewise  have  it  more  than  once.  See  /tost^  Clrrtry^ 
bfiirjii  of.  Clergymen  also  h.ive  certain  dis.ibilities ;  they  are  not  capa- 
ble of  silling  as  members  of  the  Mouse  of  t'onitnons.  Sec  tit.  Farlia- 
mrtu.  By  slat.  21.  Hrn.  VIII.  c.  lo.  the  C'kr;.;y  are  not  (in  general) 
allowed  to  lake  any  lands  or  tenements  to  l.ii  ni,  on  pain  of  10/.  Jtrr 
iiionlh,  and  total  avoidance  of  the  lease  ;  tmless  where  they  had  not 
suflicient  glebe,  and  the  land  is  taken  lor  the  necessary  expenses  of 
their  lutusehold.  Slat.  §  8.  Nor,  on  like  penalty  to  keep  any  tan- 
Iiousc,  or  brew-house.  Nor  may  they  engage  in  any  trade,  or  sell 
merchandise,  on  forfeiture  of  treble  value.    Bui  sec  tit.  Baiilcrufif. 

See  now  the  slat.  43  Gro.  III.  c.  84.  "for  amending  the  laws  rela- 
ting to  spiritual  persons  holding  farms,  and  for  enforcing  their  resi- 
dence on  benefices."  By  this  act,  spiritual  persons  are  allowed  in  cer- 
tain cases  to  Like  farms,  and  the  penalties  of  non-residence  arc  alloxved. 
By  44  Geo.  III.  f-  2.  compensation  was  made  to  curates,  who  suffered 
by  the  execution  of  this  act.  As  to  increasing  of  small  livings,  see  3 
and  3  Jnn.  c.  11.  I  (iro.  I.  c.  10.  as  explained  by  43  Gro.  lll.c.  lor. 
45  Geo.  III.  c.  84.  as  to  England ;  and  as  to  Ireland.,  Irinh  act,  29  G  -o. 

II.  f.  48.  enforced  by  46  Geo.  III.  c.  60.  As  to  erecting  and  repairing 
glebe  houses  in  Ireland,  see  43  Geo.  III.  c.  106.  See  further,  tit. 
j^avfion. 

By  the  statute  called  .4rlicuti  Cltri,  9  Edit).  II.  stal.  I.e.  3.  if  any 
person  lay  violent  hands  on  a  clerk,  the  amends  for  the  peace  brokeu 
(I)  shall  be  before  the  king,  (that  is  by  indictment,)  and  the  assailant 
may  (2)  also  be  sued  before  the  bishop,  that  excommunication  or  bodi- 
ly pcn^U'Cc  may  be  imposed  ;  which  if  the  ofl'endcr  will  redeem  by 
money,  it  may  (3)  be  sued  for  by  the  bishop.    Sec  4  Comm.  217. 

Although  the  Clrrgii  claimed  an  exemption  from  all  secular  juris- 
diction, yet  Mat.  ParU  leils  us,  that  soon  after  IVitliatn  the  Firat  had 
conquered  Harold,  he  subjected  the  bishoprics  and  abbeys  who  held 
fier  baronianiy  that  they  should  be  no  longer  free  from  military  ser- 
\  icc  ;  and  for  that  purpose  he  in  an  arbritary  manner  registered  how 
many  soldiers  every  bishopric  and  abbey  sliould  provide,  and  send  to 
hini  and  his  successors  in  lime  of  war;  and  having  placed  these  regis- 
ters of  ecclesiastical  servitude  in  his  treasury,  those  who  were  .,g- 
grievcd,  departed  out  of  the  realm;  but  the  rtrrgij  were  not  till  then 
exempted  fioni  all  secular  service  ;  because,  by  the  laws  of  king  Edgar, 
they  were  bound  lo  obey  the  secular  magistrate  in  three  cases,  viz. 
upon  any  ex/iedition  to  the  wara^  and  to  coittribute  lo  the  building  and 
repairing  of  bridges,  and  of  rrmtlrs  for  the  defence  of  the  kingdom, 
it  is  probable  that  by  expedition  to  the  wars,  it  was  not  at  that  thne 
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intended  they  should  personally  serve,  but  contribute  towards  the 
charge:  one  ihcy  must  do;  as  appears  by  the  petition  to  the  king, 
anno  1267,  z'/*.  ul  oniuvs  clurici  tetienUs  tier  baroriiam  vel  ftudum  /ai- 
cum^  firrftonatitt-r  avmati  /iroccdcrvnt  contra  regis  ath'ersarios,  vet  tan- 
turn  sercitium  in  cxfirditionr  regis  invenirrnty  tjuantum  /n-rlineret  ad 
lantani  fcrram  vet  tenciufiitiim.  But  their  answer  was,  that  they  oui^ht 
not  to  fijj'ht  with  the  military,  but  with  the  spiritual  sword,  that  is,  with 
prayers  and  tears  ;  and  they  wc;re  to  maintain  peace  and  not  war,  and 
that  their  baronies  nxre  fciundcil  on  charily  ;  lor  which  reason  they 
ousht  not  to  perform  any  military  service.  JB/otm!. 

That  the  Clergy  had  greater  privileges  and  exemptions  at  common 
law  than  the  tniry  is  certain  ;  for  they  are  confirmed  to  them  by  Magna 
C/iartOy  and  other  ancient  statutes ;  but  these  privileges  are  in  a 
great  measure  lost,  the  clergy  being  included  under  general  words  in 
later  statutes  ;  so  that  clergymen  are  liable  to  all  public  charges  im- 
posed by  act  of  parliament,  where  they  are  not  particularly  excepted 
as  above  stated.  Their  bodies  are  not  to  be  taken  upon  statutes-mer- 
chant, or  staple.  Sic.  for  the  w  i-it  to  take  the  body  of  the  conusor  is  n 
/ulcus  sil ;  and  if  the  sheriff  or  any  otlii  r  officer  arrest  a  clergyman  upon 
any  such  process,  it  is  said  an  action  of  false  imprisonment  lies  against 
him  that  does  it,  or  the  clergyman  arrested  may  have  a  su/tersedeas 
out  of  Chnneery.    2  Inst.  4. 

In  action  of  trespass,  account,  kc.  against  a  person  in  holy  orders, 
wherein  process  of  ca/tias  lies,  if  the  sheriff  return  that  the  de- 
fendant is  clrricus  bcnejicialur.  nullum  habcns  laicum  Jerjdum  ubi  summon- 
eri  liitiat ;  in  this  case  the  plaintiff  cainiot  have  a  eafiias  to  arrest  his 
body;  but  the  writ  ought  to  issue  to  the  bishop,  to  compel  him  to 
Appear,  Sec.  But  on  execution  had  against  such  ctergymany  a  seques- 
tration shall  be  had  of  the  profits  of  his  benefice.  2  Just.  4.  l^egga 
157. 

The  foregoing  are  all  the  privileges  remaining  on  civil  accounts ; 
though  by  the  common  law,  they  were  to  be  free  from  the  payment  of 
tolls,  in  all  fairs,  and  markets,  as  well  for  all  the  i;oo<is  gotten  upon  their 
church  livings,  as  for  all  goods  and  merchandises  by  them  bought  to 
be  spent  upon  their  rectories;  and  they  had  several  other  exemp- 
tions, kc. 


Clekgt,  Benbfit  of. 

This  being,  as  Rluckstone  observes,  a  title  of  no  small  curiosity  as 
\vell  as  use  ;  the  learned  commentator's  chapter  on  that  subject  (4 
Comm.  365.)  is  here  abridged  ;  with  such  additions  thereto  as  seemed 
requisite ;  in  which  inquiry  is  made, 

I.  Into  its  Original;  and  various  Clianges. 
II.  yVj  ivliom  it  is  now  to  be  alloioed. 

III.  In  tvliat  Cases. 

IV.  7'/jr  Consequences  t^f  allowing  it. 

I.  Clergy,  the  frivilegium  clrrirale,  or,  in  common  speech,  The  Be- 
nejit  of  Clergy,  had  its  original  from  tlic  pious  regard  paid  by  christian 
princes  to  the  church  in  its  infant  state;  and  the  ill  use  which  the 
popish  ecclesiastics  soon  made  of  that  pious  regard.  The  exemptions 
■which  they  granted  to  the  church  were  principally  of  two  kiitds;  1. 
JCxemption  of  planet  consecrated  to  religious  duties,  from  criminal 
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arrests,  which  was  the  foundation  of  sanctuaries ;  2.  Exemption  of  the 
iiers'jna  of  clergymen  from  criminal  process  before  the  secular  jud^c, 
in  a  few  particular  cases;  which  was  the  true  original  and  meaning  of 
the  firivilrt^ium  ctrriculf. 

In  England,  however,  a  total  exemption  of  the  clergy  from  secular 
jurisdiction  could  never  be  thoroughly  i  fiVctcd,  ilvjii;^h  often  endca- 
Toured  by  the  clergy  :  Kiihv.  180.  See  st.ii.  Il'cx'm.  1.  3  Kdiv.X.  c. 
2.;  and,  therefore,  though  the  ancient /inffV^.^-Zum  clfriiulc,  was  in  aome 
capital  cases,  yet  it  was  not  univrraally  allowed.  And  in  those  par- 
ticular cases,  the  use  was  for  the  bishop  or  ordinary  to  demand  his 
clerks  to  be  remitted  out  of  the  king's  couits  as  soon  as  they  were  in- 
dicted;  concerning  the  allowance  of  which  demand  there  was  for 
many  years  a  great  unccrtuinly;  (2  fful.  P.  C.  377.)  till  at  length  it 
was  finally  settled,  in  the  reign  of  /L  riry  VI.  that  the  prisoner  should 
first  be  arraigned  ;  and  might  either  l/icn  claim  his  benefit  of  clergy, 
by  way  of  declinatory  plea ;  or,  after  coUTktion,  by  way  of  arresting 
judgment.  This  latter  way  is  most  usually  practised,  as  it  is  more  to 
the  satisfaction  of  the  court  to  have  the  crime  previously  ascertained 
by  confession,  or  the  verdict  of  a  jury  ;  iuid  also  it  is  more  advan- 
tageous to  the  prisoner  himself,  who  may  possibly  be  acquitted,  and  so 
need  not  the  benefit  of  his  clergy  at  all. 

Originally  the  law  was  held,  that  no  man  should  be  admitted  to  the 
privilege  of  clergy,  but  such  as  had  the  htibiuim  n  tonsuram  clrrica- 
Um.  2  Hill.  P.  C.  372.  M.  Parisy  A.  D.  1259.  But  in  process  of 
time,  a  much  wider,  and  more  comprehensive  criterion  was  established  : 
every  one  that  could  read  (a  mark  of  great  learning  in  those  days  of 
ignorance  and  superstition)  being  accounted  a  clerk,  or  ctcricus^  and 
allowed  the  benefit  of  clerkship,  though  neither  initiated  in  holy  or- 
ders, nor  trimmed  with  the  clerical  tonsure.  Uut  when  Icirning,  by 
means  of  the  invention  of  printing  and  other  concurrent  causes,  began 
to  be  more  generally  disseminated  than  formerly  ;  and  reading  was  no 
longer  a  competent  proof  of  clerkship,  or  being  in  tioly  orders;  it  was 
found  that  as  many  laymen  as  divines  were  admitted  to  the  firivilegiuvi 
clericaltr ;  and  therefore,  by  slat,  't  //"«.  VII.  c.  13.  a  distinction  was 
once  more  drawn  between  mere  lay  scholars,  and  clerks  that  were 
really  in  orders.  And,  though  it  was  thought  reasonable  still  to  miti- 
gate ihe  severity  of  the  law  with  regard  to  the  rormer,  \rt  Ihi  v  were 
not  put  upon  the  s.ime  footing  witii  aciu.tl  clergy  ;  h^  in;^  ^uhjec  lcd  to  a 
sliglii  degree  cf  imnishmciu,  and  noi  allowed  to  claim  the  clerical  privi- 
lege mure  th.m  once.  .Vccordiiij^iy  the  statute  directs  that  no  person, 
once  .tilmitted  to  tlie  Ijenefi!  <,!  clergy,  shall  be  admitted  thereto  a 
second  time,  unless  he  produces  his  orders;  and  in  order  to  distin- 
guish their  persons,  all  la) men  who  are  ahowed  tliis  privilege  shall  be 
burnt  with  a  hot  iron  in  the  brawn  of  the  left  thumb.  This  distinc- 
tion between  learned  laymen,  antl  I'eal  clerks  in  orders,  was  abolish- 
ed for  a  time  by  the  stats.  28  Hen.  VIII.  c.  1.  and  32  Ifcn.  VIII.  c.  3. 
but  it  is  held  (Hub.  294.  2  Hal.  P.  C.  375.)  to  have  been  virtually 
restored  by  stat.  1  Eclw.  VI.  r  12.  which  statute  also  enacts,  that  lords 
ol  parliament,  and  peers  of  the  rc.ilni,  lun  ing  place  and  vtjicc  in  par- 
liament, may  have  the  benefit  e,l  tlieii-  peerage,  etiuivalent  to  that. of 
clergy,  for  the  first  offence,  (although  they  cammt  read,  and  wiliiout 
being  burnt  in  the  hand,)  for  all  the  offences  tlien  clergyable  to  com- 
moners ;  and  also  for  the  crimes  of  house-breaking,  highway  robber)', 
horse-stcaiing,  and  robbing  of  churches. 

After  this  burning,  the  laity,  and  before  it,  the  real  clergy,  were 
discharged  from  the  sentence  of  the  law  in  the  king's  court,  and  de- 
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livcred  over  to  the  orilinaiy,  to  be  dealt  with  according;  to  the  ccclesi' 
asti<:;il  canons.  Whi  icupun  the  ordinary  proceeded  to  make  a  purga- 
tion of  the  offender  by  a  new  canonical  trial,  by  the  oalh  of  the  olVendcr 
ai.<l  that  of  iwcfvc  conipnrgalors,  allhouKh  he  hail  been  previously 
coiivicied  by  his  country,  or  perhaps  by  his  own  confession.  Staunf. 
P.  C.  138.  b.    See  also'3  P.  H'mt  4+r.    M/*.  289.  291. 

But  this  purgation  opening  a  door  to  a  scandalous  prostitution  or 
Oaths,  and  oilier  abuses,  it  was  enacted  by  stat.  18  Eliz.  c.  7.  that  for 
the  avoiding;  of  such  perjuries  and  abuses,  after  the  offender  has  been 
allowed  his  clergy,  he  shall  not  be  delivered  to  the  ordinary  as  for- 
merly; but  U])on  such  allowance,  and  burning  in  the  hand,  he  shall 
forthwith  be  enlarged  and  delivered  out  of  prison  ;  with  proviso,  that 
the  judge  mar,  if  he  thinks  lit,  continue  the  offender  in  gaol  for  any 
time  not  exceeding  a  year.  And  thus  the  law  continued  lor  above  a 
century,  unaltered;  except  only  that  the  stat.  21  Jac.  I.  c.  6.  allowed, 
that  womrn  comicied  of  srin/ih-  lurcrnirs  under  ihe  value  of  10s.  should 
(not  projjerly  have  ihe  benefit  of  clergy,  for  they  were  not  called  upon  to 
read  ;  but)  be  burned  in  the  hand,  whipped,  put  in  the  stocks,  or  im-' 
prisoned  for  any  time  not  exceeding  a  year.  And  a  similar  indulgence 
by  stats.  3  5c  4  is'  M.  c.  9.  4  &  5  W.  t?  M.  c.  24.  was  extended 
to  women  guilty  any  chr^ijable  fttony  whatsoever;  who  were  allow- 
ed to  claim  the  benefit  of  the  staiutc  once,  in  like  manner  as  men 
might  claim  the  benefit  of  clergy,  and  to  be  discharged  upon  being 
burned  in  the  hand,  and  imprisoned  for  any  time  not  exceeding  a 
year.  The  punishment  of  burning  in  the  hand  was  changed  by  stat, 
10  is"  1 1  "'»!.  111.  c.  23.  into  burning  in  the  left  cheek,  near  the  nose  ; 
but  this  provision  was  repealed  by  stat.  5  ^-tnn.  c.  6.  and  till  that  pe- 
riod, all  women,  all  peers  of  parliament,  and  peeresses,  and  all  male 
commoners  who  could  read,  were  discharged  in  all  clergyable  felonies; 
the  males  absolutely,  if  clerks  in  orders;  .'uid  other  commoners,  both 
male  and  female  upon  bKinding;  and  peers  and  peeresses  without 
branding,  for  the  first  offence;  yet  all  liable,  (except  peers  and  peer- 
esses,) at  the  discretion  ol  the  judge,  to  imprisonment  nm  exi  ceding 
a  year.  And  those  men  who  could  not  read,  if  under  the  degree  of 
peerage,  were  hanged. 

But  by  the  said  slat.  5  ^nn.  c.  6.  it  was  enacted,  that  the  bcncfil  of 
clergy  should  be  granted  to  all  those  who  were  entitled  to  ask  it,  with- 
out requiring  them  to  read.  .And  it  was  further  cnucled  by  the  same 
statute,  that  when  any  person  is  convicted  o{  any  l/iifi  or  larceny,  and 
burnt  in  the  hand  for  the  same,  according  to  the  ancient  law,  he  shall 
also,  at  the  discretion  of  the  judge,  be  committed  to  the  house  of  cor- 
rection, or  pidilic  work-house,  to  be  there  kept  to  hard  labour  for  any 
time  not  less  than  six  months,  and  not  exccetling  two  years;  with  a 
power  of  inllicting  a  double  confinement  in  case  of  the  party's  escape 
from  the  first.  And  by  stats.  4  (Jro.  I.  c.  11.  6  Geo.  1.  r.  23  when 
any  persons  shall  be  convicted  any  larceny  either  grand  or  /lefiV,  or 
any  felonious  stealing  or  taking  of  money  or  goods,  cither  from  the 
person,  or  the  house  of  another,  or  in  any  other  m;uiner,  and  who  by 
the  law  shall  be  entitled  to  the  benefit  of  clergy,  and  li;iblc  only  to 
burning  in  the  hand,  or  whipping,  the  court  may  instead  thereof  di- 
rect such  offenders  to  be  transported;  and  by  the  slat.  19  GVo.  III.  c. 
74.  offenders  liable  to  Iransportation,  may  in  lieu  thereof  be  employed, 
if  males,  (except  in  the  case  of  petit  larceny,)  in  hard  labour,  for  the  be- 
nefit of  some  public  navigation,  and  in  all  cases  might  be  confined  to 
hard  labour  in  certain  penitentiary  houses,  then  in  contemplation  to  be 
erected ;  but  this  latter  plan  of  the  penitentiary  houses  was  never  car- 
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r'red  into  txeculion.  Sec  further  tit.  Felons,  Transfioriaiicn.  2  /iawt. 
J'.  C.  c.  53.  $  10. 

By  the  same  stat.  19  Geo.  III.  c.  74.  instead  of  burning  in  the 
handi  the  court  in  all  clergyable  felonies  may  imjiose  a  pecuniary  finei 
or  (except  in  the  case  of  manslaughter)  may  order  the  ofl'entler  10 
be  once  or  oflencr,  but  not  more  than  thrice,  either  piiblicly  or  pri- 
vately w  hipped ;  and  in  the  latter  case,  certaui  provisions  arc  added  to 
prevent  collusion  or  abuse.  Tlie  oflender  so  fined  or  whi\)ped,  to  be 
equally  liable  to  subsetjUcnt  detainer  or  imprisonment.  This  part  of 
the  act  is  made  perpetual,  by  39  Geo.  III.  c.  46. 

II.  I.  All  Clerk)  in  ordert,  are  without  any  branding,  and  of  course 
without  any  transportation,  fine,  or  whipping,  (for  those  are  only  sub- 
stituted in  lieu  of  the  other,)  to  be  admitted  to  this  privilege,  or  bene- 
fit of  cicrgv,  and  immediately  discharged ;  and  this  as  often  as  they 
otfend.    2  Hal.  P.  C.  375. 

2.  All  Lords  of  Parliament,  and  peers  of  the  realm,  having  place 
and  voice  in  parliament,  by  stat.  1  Edtv.  VI.  c.  12.  (which  is  likewise 
held  to  extend  to  peeresses ;  Duchess  of  Kingston's  case,  1 1  State  Tr. 
198.)  shall  be  discharged  in  all  clergyable,  and  other  felonies,  pro- 
vided for  by  the  act,  without  any  burning  in  the  hand,  or  imprison 
xiicnt,  or  other  punishment  substituted  in  its  stead,  in  the  same  man- 
ner as  real  clerks  convict ;  but  this  only  for  the  first  offence. 

3.  All  the  Commons  of  the  realm,  not  in  orders,  whether  male  or 
female,  shall  for  the  first  offence  be  discharged  of  the  capital  punish- 
Tnent  of  felonies,  within  the  benefit  of  clergy,  upon  being  burnt  in  the 
hand,  whipped,  or  fined,  or  sulTering  the  discretionary  imprisonment 
before  stated ;  or  in  case  of  larceny,  upon  being  transported  for  seven 
yc;irs,  if  the  court  shall  think  proper. 

It  is  a  privilege  peculiar  only  to  the  Clergy,  that  sentence  of  death  can 
never  be  passed  upon  them  for  any  ninnbcr  of  manslaughters,  bigO' 
mies,  sim/tlc  larcenies,  or  other  clergyable  offences;  but  a  layman,  even 
a  peer,  may  be  ousted  of  clergy,  and  will  be  subject  to  the  judg- 
ment of  death,  upon  a  second  conviction  of  a  clergyable  offence. 
Thus  if  a  layman  has  once  been  convicted  of  nranslaughtcr,  upon  pro- 
duction of  the  conviction,  he  may  afterwards  suffer  death  for  bigamy, 
or  any  other  clergyable  felony  ;  which  would  not  therefore  be  a  capi- 
tal crime  to  another  person  not  so  circumstanced.  See  /lost,  as  to  tlie 
Counter'/ilea. 

It  has  been  said  that  Jews,  and  other  infidels  and  heretics,  were  not 
capable  of  the  benefit  of  clergy,  till  after  the  stat.  5  Jnn.  c.  6.  as 
being  under  a  legal  incapacity  for  orders.  2  Hal.  P.  C.  373.  2  Hawk. 
P.  C.  c.  33.  §  J.  Post.  306.  But  it  does  not  seem  that  this  was  ever 
ruled  for  law,  since  the  reintroductioii  of  the  Jems  into  Kngland,  in 
the  time  of  the  usurpation  by  Cromwell.  For  if  that  were  the  case, 
the  Jews  arc  still  in  the  same  predicament ;  which  every  day's  expe- 
rience contradicts ;  the  stat.  of  .Inne  having  made  no  alteration  in 
this  respect,  it  only  dispensing  with  the  necessity  of  reading.  4 
Comm.  373. 

But  a  person  having  once  had  benefit  of  clergy,  shall  not  be  oust- 
ed of  his  clergy,  by  the  bare  mark  in  his  hand,  or  by  a  parol  aver- 
ment, without  the  record  testifying  it,  or  a  transcript  thereof,  accord- 
ing to  the  following  statutes.    2  //.  //.  373. 

By  stat.  34  Sc  35  Hen.  V'lII.  ca/i.  14.  the  clerk  of  the  crown,  or  of 
the  peace,  or  of  assise,  shall  certify  a  transcript  briefly  of  the  tenor  of 
the  indictment,  otitlawry  or  conviction,  and  attainder,  into  the  King's 
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Bench  in  forty  flajs:  and  ilie  clerk  of  the  cro^vn,  when  the  judges 
of  assise,  or  justices  ol  the  peace  write  to  hini  for  the  iiuines  ot  such 
persons,  shall  certify  the  same,  with  the  causes  of  the  conviction  or 
altuiiidcr. 

Another  method  is  given  by  the  stat.  3  H'.  tJ"  M.  c.  5.  sect.  7.  which 
enacts,  that  the  clerk  of  the  crown,  clerk  of  the  peace,  or  clerk  of 
assise,  wLirc  a  person  admitted  to  clergy  under  that  act  shall  be  con- 
victed, shall  at  the  request  of  the  prosecutor,  or  any  other  on  tlie 
king's  beh.df,  certify  a  ti-anscript  briefly  and  in  few  words,  containing; 
the  efl'uct  and  tenor  of  the  indictment  and  conviction,  of  his  haviiig  the 
benefit  ol  il'  rgij,  and  the  addition  of  the  party,  and  the  certainty  ot  the 
felony  and  conviction,  to  the  judges  where  such  person  shall  be  indict- 
ed for  any  subsequent  offence. 

Also  it  seems,  that  if  the  party  deny  that  he  is  the  same  person, 
issue  must  be  joined  upon  it,  and  it  must  be  found  upon  trial  mat 
lie  is  tlte  same  person,  before  he  can  be  ousted  of  clergy.  2  H.  H. 
373. 

Against  the  defendant's  prayer  of  clergy,  the  prosecutor  may  Ele  a 
CotN  riiii-PLKA  ;  alleging  some  fact,  which  in  law  deprives  the  de- 
fendant of  the  piivilcge  he  claims. 

It  is  a  good  coun(er-/il:  u  to  the  prayer  of  clergy,  that  the  offender  is 
not  crititled  to  the  benefit  of  the  statute,  because  he  was  beiorc  con- 
victed uf  iui  offence,  and  thereupon  prayed  the  benefit  of  the  statute, 
which  was  allowed  to  him  ;  alleging  the  truth  of  the  fact,  and  praying 
the  judgment  of  the  court,  that  he  may  die  according  to  law ;  wliich 
fact  is  to  be  tried  by  the  record  in  pursuance  of  the  stat.  34  &  35 
Hen.  VUI.  c.  14.  above  stated.  Staunf.  135.  Divers  other  counter' 
picas  also,  by  which  an  ofiender  may  be  deprived  of  clergy,  m.ty  be 
framed  from  a  consideration  of  the  ficrsons  to  whom  it  is  allowed  or 
denied  by  the  conmion  law  ;  and  of  the  cirrutnstanceit  under  which 
that  allowance  or  denial  of  it  has  been  placed  by  divers  statutes. 
lb.  138. 

The  use  of  this  counier-filra,  however,  had  long  become  obsolete,  and 
out  ol  practice ;  no  traces  of  it  appearing  in  any  of  the  books  since 
Slauncl/urdr^s  time,  who  was  chief  justice  of  A".  li.  temp.  Eliz  But 
the  daring  practices  of  some  nioney-coincrs  occasioned  its  revival; 
and  in  the  case  of  K.  v.  Marsfon  Rothwell^  and  Mary  Chitd^  convicted 
for  coining,  at  the  Old  Haiku,  in  Sr/itcmbcr  sessions,  1783,  before 
jtsliliurst.,  i.  a  counier-IUeu  of  record  was  filed  on  the  part  of  the  pro- 
secution, alleging  that  the  convicts  had  been  before  allowed  the 
benefit  of  the  statute,  6tc.  Aud  they  were  thereby  ousted  of  their 
clergy.  Leach's  llatok.  P.  C.  ii.  c.  33.  %  IS.  n.  and  sec  Leach'f 
Croivu  Law,  312, 

III.  Privilege  of  Ciergy  was  not  indulged  at  common  law,  either 
in  high  treason,  or  in  petit  larceny,  nor  in  any  mere  misdemeanors  > 
and  tliercfore  it  may  be  laid  down  for  a  rule,  that  it  was  only  allowa- 
ble in  petit  treasons,  and  capital  felonies;  which  for  the  most  part  be- 
came legally  eiiliilcd  to  this  indulgence  by  the  stat.  de  Clero,  25  £dm. 
111.  St.  3.  c.  4,.  which  provides,  "  that  clerks  convict  for  treasons  or 
felonies,  touching  other  persons  than  the  king  himself,  shall  have  the 
privilege  of  Holy  Church."  liut  yet  it  was  not  allowable  in  all  felonies 
whatsoever ;  for  in  some  it  wiis  denied  even  by  the  common  law,  viz. 
insidiatio  viaruni,  or  lying  in  wait  for  one  on  the  highway ;  de/io/iuia- 
tio  agrorum,  or  destroying  and  ravaging  a  country;  (2  Hal.  P.  C.  333. 
but  in  these  two  cases  it  was  expressly  remedied  by  stat.  4  Hen,  IV. 
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2.  as  to  cUrki  only ;)  and  conibustio  domorum,  or  arson,  the  burning' 
of  houses.  1  Hal-  P-  C.  346.  all  which  arc  a  kinil  of  hostile  acts, 
and  in  some  degree  border  on  treason.  And  further,  all  these  identi- 
cal crimes,  together  with  petit  treason,  and  very  many  other  acts  of 
felony,  are  ousted  of  clergy  by  particular  acts  of  parliament. 

All  the  statutes  for  excluding  clergy,  are  in  fact  nothing  else  but 
«he  restoring  of  the  law  to  the  same  rigour  of  capital  punishment  in 
the  first  otfence,  that  was  exerted  before  the  /iriviUgiiim  cli  ricale  was 
at  all  indulged  ;  and  so  tender  is  the  law  of  inflicting  capital  punish- 
ment, in  tile  first  instance,  for  any  inferior  felony,  that  notwithstand- 
ing, by  the  marine  law,  as  declared  in  Stat.  28  Mm.  VIII.  c  15.  benefit 
of  clergy  is  not  allowed  in  any  case  whatever ;  yet  when  oflcnces  are 
committed  within  the  Admiralty  jurisdiction,  which  would  be  clergy- 
able if  committed  by  lanti,  the  constant  course  is  to  ac(|uit  and  (lis- 
charge  the  prisoner.    Moor,  756.  J'osl.  288. 

As  there  is  no  necessity  that  the  ordinary  should  demand  the  bene- 
Jit  of  ihr  clergy  for  a  clerk ;  so  neither  is  there  any  that  the  prisoner 
himself  should  demand  it,  where  it  sufiicieiuly  appears  to  tJie  court 
that  he  hath  a  right  to  it,  in  respect  to  his  being  in  orders,  &c.  In 
which  case,  if  the  prisoner  does  not  demand  it,  it  is  left  to  the  discre- 
tion of  the  judge,  either  to  allow,  or  not  to  allow  it  him.  2  Hawk.  P. 
C.  c.  .IS.  §  112. 

Clergy  may  be  demanded  after  judgment  given  against  a  person, 
whether  of  death.  Sec.  and  even  under  the  gallows,  if  there  be  a  pro- 
per judge  there,  who  has  power  to  allow  it.    2  Hawk.  P.  C.  c.  33. 

1  II 1. 

To  conclude  this  head  of  inquiry,  it  may  be  observed;  1.  That  in 
all  felonies,  whether  new  created  or  by  coninion  hnv,  clergy  is  now 
allowable,  imless  taken  away  by  express  woriis  of  an  act  of  parliament. 

2  Hal.  P.  C.  3  30. — 2.  That  where  clergy  is  taken  away  from  the  prin- 
cipal, it  is  not  of  course  taken  away  from  the  accessary ;  unless  he  bcJ 
also  particularly  included  in  the  words  of  the  statute.  2  Haivk.  P.  C 
».  33.  §  26.  And  where  cler,t;y  is  taken  away  expressly  by  any  statute, 
the  oftencc  must  be  laid  in  the  indictment  to  be  against  that  very 
statute,  and  the  words  of  it,  or  the  olVendcr  shall  have  his  clergy. 
Ket.  104.  //.  P.  C.  231. — 3.  That  w  hen  the  benefit  of  clergy  is  taken 
aw  ay  from  the  offence,  (as  in  case  of  murder,  robbery,  rape.  See.) 
a  principal  in  the  second  degree,  being  present  aiding  and  abetting 
the  crime,  is  excluded  from  his  clergy  equally  w  ith  him  that  is  prin- 
eipal  in  the  first  degree  :  but,  4.  That  where  it  is  only  taken  away 
from  the  fierson  comniitting  the  offence,  (as  in  the  case  of  stabbing,  or 
larceny  in  a  dwelling-house,  or  privately  stealing  from  the  pei  son,)  his 
aiders  and  abettors  arc  not  excluded  ;  as  such  statutes  arc  to  be  taken 
literally.    1  Hal.  P.  C.  529.  /"os^.  356,  357. 

Clergy  incases  of  outlawry.    4  Comm.  320.  n.  41. 

IV.  The  co7isei/Kences  arc  such  as  affect  the  present  interest  and 
itjturc  credit  and  capacity  of  the  party,  as  having  been  once  a  felon, 
but  now  purged  from  that  guilt  by  the  privilege  of  clergy,  which  ope- 
rates as  a  kind  of  statute  pardon. 

1.  By  this  conviction,  the  offender  forfeits  all  his  goods  to  the  king; 
which  being  once  vested  in  the  crown,  shall  not  afterwards  be  restored 
to  the  oficndcr.  2  Hal.  P.  C.  388. — 2.  After  conviction,  and  till  he  re- 
ceives the  judgment  of  the  law  by  branding,  or  some  of  its  substi- 
tutes, or  else  is  pardoned  by  the  king,  he  is  to  all  intents  and  pur- 
l>oscs  a  felon,  and  subject  to  all  the  disiUiiiicics  and  oUier  incidents  of 
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a  felon.  3  P.  Wilts.  48". — 3.  After  bviining,  or  its  substitute,  or  piir- 
doii,  he  is  (llscliji  se<l  for  ever  of  (hat,  and  all  other  cln-gijahlc  felonies 
before  comniiitedi  but  not  of  felonies,  from  which  benefit  of  clergy  is 
excluded ;  and  this  by  stats.  8  Eliz.  c.  4.  and  18  Etiz.  c.  7.-4.  By 
the  burning,  or  its  substitute,  or  the  pardon  of  it,  he  is  restored  to  alt 
capacities  and  credits,  and  the  possession  of  his  lands,  as  if  he  had 

never  been  convicted.    2  Hal.  P.  C.  389.  5  Ki/i.  110  3.  What  is 

said  with  rcsj;ard  to  the  advantages  of  cominoners  and  laymen,  subse- 
quent to  the  burning  in  the  hand  is  efjually  applicable  to  all  peers  and 
cler);ymcn,  although  never  branded  at  all,  or  subjected  to  other  pu- 
nishment in  its  stead.    2  Hal.  P.  C.  .389,  390. 

It  is  hoUlen,  that  after  a  man  is  admitted  to  his  clergy,  it  is  actionable 
to  call  him  a  felon  j  because  his  oflcncc  being  pardoned  by  the  statute, 
all  the  infamy  and  other  consequences  of  it  are  discharged.  2  Hawk. 
P.  C.  c.  33.  %  Ml. 

As  to  what  felonies  are  milhin,  and  what  without  clergy,  sec  this 
Dictionary,  tit.  Pilons ;  and  more  particularly  the  Inilex  to  1  Hawk. 
I".  C.  As  to  the  time  of  pleading  clergy,  sec  tit.  Pleading,  Judg- 
ment. 

Clebico  Admittendo,  see  Mmittendo  Clerico. 

Clehico  inkha  s.\cuos  Orpines  constituto,  nojj  Elioendo  i.v 
Officii'M,  a  writ  directed  to  those  who  have  thrust  a  bailiwick,  or 
other  office,  upon  one  in  holy  orders,  charging  them  to  release  him- 
Jieg.  Orig.  143 

.  Clerico  capto  per  Statctim  Mercatobum,  &c.  A  writ  fof 
the  delivery  of  a  clerk  out  of  prison,  who  is  taken  and  imprisoned  upon 
the  breach  of  a  statute  merchant.  Peg.  Orig.  147.  See  anjt,  tit. 
Clergy. 

Clerico  convicto  commisso  Gaol*  in  defectu  Obdinarii  deh- 
BERANDo,  An  ancient  writ  that  lay  for  the  delivery  of  a  clerk  to  liis 
ordinary,  that  was  formerly  convicted  of  felony,  by  reason  his  ordinartf 
did  not  challenge  him  according  to  the  privileges  of  clerks.  Reg. 
Orig.  69.    See  aiue,  tit.  Clergy. 

CLERK,  clcriciu-.J  The  law  tenn  for  a  clergyman,  and  by  which  all 
of  them  who  have  not  taken  a  degree  are  designated  in  deeds,  8cc. 
In  the  most  general  signifi(-;;tioii,  is  oiu'  that  belongs  to  the  iinly  minis- 
try of  the  church  ;  under  \  ,  the  canoji  law  hath  full  power» 
ape  not  only  comprehende  d  and  diaconi^  but  -.xHo  sulidiaconif 
lecrorejt,  acolyti,  ej:orcitra:  iimi  ^..^uaya  ;  but  the  word  has  been  ancicnt- 
\y  used  for  a  secular  firiest,  in  opposition  to  a  religions  or  regular. 
Paroeli.  Aniiy.  171.  And  is  said  to  be  properly  a  minister  or  priest, 
one  who  is  more  particularly  called  in  sorlem  Domini.  Blount. 
.  Clerk,  In  another  sense,  denotes  a  person  who  ]nactises  his  pen  in 
any  court,  or  otherwise;  of  which  clerks  there  arc  various  kinds,  in 
several  offices.  Sec.  The  clergy,  in  the  early  ages,  as  they  engrossed 
almost  every  other  branch  of  learning,  so  were  they  peculiarly  remark- 
able for  lliinr  proficiency  in  the  study  of  the  law.  .Yullus  clericus  nisi 
cuusidicu.%;  is  the  character  given  of  them  soon  after  the  conquest  by 
William  of  Alulmsbury.  The  judges  therefore  were  usually  created 
out  of  the  sacred  order;  and  all  the  inferior  oIKces  were  supplied  by 
the  lower  clergy,  which  has  occasioned  their  successors  to  be  denomi- 
nated clerks  to  tills  day.    1  Comm.  17. 

Clerk  of  the  .lets.  An  olTiccr  in  the  navy  oflicc,  whose  business 
it  is  to  record  all  orders,  coiuracis,  bills,  warrants,  Sec.  transacted 
by  the  Lord  High  Admiral,  or  Lords  Commissioners  of  the  .Ydini- 
/-altyjand  Commissioners  of  ihu  Navy.    Sec  sut.  22     33  Cur.  11.  c.  U.' 
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Clfrk  (tf  Jffidavlia,  In  the  court  of  Chancery,  U  an  officer  that  filci 
all  affidavilu  made  use  of  in  court. 

Clerit  of  the  .Assise,  Is  he  thiit  writes  all  things  judicially  done 
by  ihe  justices  of  <i«si»M  in  their  circuits.  Crom/i.  Jurisd,  227.  Tliis 
officer  is  associated  to  the  judge  in  commissions  of  astite,  to  take 
attisca,  ifc.  Clerk  of  the  assise  shall  not  be  counsel  with  any  per- 
son on  the  circuit.  Slat.  33  Hrn.  Vlll.  c  24.  §  5.  To  certify  the 
names  of  felons  convict,  see  lit.  Clergy,  bcwjit  of  11,  How  pu- 
nished for  concealing,  &c  any  indictment,  recognisance,  fine  or  forfeit- 
ure. Stat.  22  &  23  Car  II.  c  32.  §  9.  3  GVo.  1.  r.  15.  §  12.  See  lit. 
Eairear,  Hheriff.  To  take  but  2,t.  for  drawing  an  indictment,  and 
nothing  if  defective.  10  k  II  !>'.  III.  c.  23.  §§  7,  8.  Finable  for 
falsely  recording  appearances  of  persons  returned  on  a  jury.  3  Geo. 
II.  c.  25.  li  3     See  til  Juru. 

Clerk  of  the  Bails,  An  officer  belonging  to  the  court  of  King's  Bench. 
He  files  the  bail  pieces  taken  in  lhal  court,  and  attends  for  dial  pur- 
pose. 

Clerk  of  Ihe  Cheque,  An  officer  in  the  king's  court,  so  called  be- 
cause he  hath  tlie  check  and  conlrolnicnl  of  the  yeomen  of  the  guard, 
ami  all  other  ordinary  yeomen  belonging  either  to  the  King,  Queen, 
or  Prince ;  giving  leave,  or  allowing  their  absence  in  alicndance,  or 
diminishing  liieir  wages  for  the  same;  he  also  by  liimself  or  deputy 
takes  the  view  of  those  that  are  to  watch  in  the  court,  and  hath  the 
setting  of  Ihe  watch.  See  slat.  33  Hen.  VIII.  c.  12.  Also  there  is 
an  officer  of  the  same  name  in  the  king's  dock  yards  at  Plymouih, 
Defiifurd,  H'oolmc/i,  Chatham,  fc. 

Clerk  Controller  of  the  King's  House,  whereof  there  are  two :  An 
officer  in  tlie  Ktng's  court,  lhat  hath  authority  to  allow  or  disallow 
charges  and  demands  of  Pursuivants,  Messengers  of  the  Green 
Cloih,  &c.  He  hath  likewise  the  oversight  of  all  defects  and  mis- 
carriages of  any  of  Ihe  inferior  officers  ;  and  hath  a  right  to  sit  in 
the  counting-house,  with  ihe  superior  officers,  viz.  The  Lord  Stew- 
ard, Treasurer,  Controller,  and  Cofferer  of  tl^c  Household,  for  cor- 
recting any  disorders.    Sec  slat.  33  Hen.  VIII.  c.  12. 

C7erk  of  the  Crown,  clericus  coronx'^  An  officer  in  the  King's  Bench, 
whose  function  is  lo  frame,  read  and  record  all  indictments  against 
offenders  there  arraigned  or  indicted  of  any  public  crime.  And 
when  divers  persons  arc  jointly  indicted,  the  CUrk  of  Ihe  Crown  shall 
take  but  one  fee,  viz  2s.  for  them  all.  Stat.  2  Hen.  IV.  c.  10.  He 
is  otherwise  termed  Clerk  of  the  Crown  office,  and  exhibits  inform- 
ations, by  order  of  the  court,  for  divers  oiTcnces.  Sec  lit.  Inform- 
ation^ 

Clerk  of  the  Cronn  in  Chancery,  An  officer  in  that  court  who  con- 
tinually attends  tlie  Lord  Chancellor  in  person  or  by  deputy  :  he  writes 
and  prepares  for  the  great  seal,  special  mailers  of  state  by  commis- 
sion, or  the  like,  eilher  inuncdialely  from  his  majesty's  oi*ders,  oi*  by 
order  of  his  council,  as  well  ordinary  as  extraordinary,  viz.  comiuis- 
sions  of  lieutenancy,  of  justices  of  assise,  oyer  and  terminer,  gaol  de- 
livery, and  of  the  peace,  with  their  writs  of  association,  kc.  Also  all 
general  pardons,  at  ihe  King's  coronation  ;  or  in  parliament,  where 
he  sits  in  the  Lords'  house  in  parliament  time ;  and  into  his  office  the 
writs  of  parliament,  with  the  names  of  knights  and  burgesses  elected 
thereupon,  arc  to  be  returned  and  filed.  lie  hath  likewise  the  ma- 
king out  of  all  special  p.irdons ;  and  writs  of  execution  upon  bonds  of 
statute-staple  forfeited  ;  which  wasanne.ted  loihis  office  in  the  reign  of 
queen  Mary,  in  consideration  of  his  chargeable  attcndanec. 

Vol.  r.  3  P 


482 


CLERK. 


CIrrh  of  ihf  Declarations,  An  officer  of  the  court  of  Klr.g's  Beiicli,  that 
fills  all  declarations  in  causes  there  depending,  after  they  are  en- 
grossed, Sec. 

Clrrk  q/  i/ie  Deliveries,  an  officer  in  the  Tomer  of  J,ondo7i,  who  ex- 
ercises his  office  in  taking  of  indentures  for  all  stores,  ammunition,  Sec. 
issued  from  thence. 

Cli  rk  of  the  Errort,  elericus  crrcruni.']  In  the  co\irt  of  Common 
Plvuft,  transcrihes  and  certifies  into  the  Kitiff^s  Bench  the  tenor  of  the 
records  of  the  cause  or  action  upon  which  llie  writ  of  error,  made  by 
thc  cursilor,  is  brought  there  to  be  heard  and  tictermined.  The 
Clerk  of  the  Errors  in  the  A'iiitf^s  Hinch,  likewise  transcribes  and  cer- 
tifies the  records  of  causes,  in  that  court,  into  tlic  Exchcijuer,  if 
the  cause  of  action  were  by  bill ;  if  by  original,  the  Lord  (;hicf  Jus- 
tice certifies  the  record  into  the  House  of  Peers  in  Parliaincni,  by 
taking  the  transcript  from  the  CU  rk  of  ihe  Errors,  and  delivering  it  to 
llie  Lord  Chancellor,  there  to  be  determined,  according  to  the  stats. 
27  Eliz.  e.  8.  and  .!!  liliz.  c.  1.  The  Clrrk  of  llie  Error:,  in  llie  /ij.- 
clici/ucr  also  transcribes  the  records,  certified  thither  out  of  the  King's 
Bench,  and  prepares  them  for  judgment  in  the  court  of  lixchequer 
Chamber,  to  be  given  by  the  justices  of  C.  B.  and  bai*ons  there.  Stats. 
16  Cur.  IL  r.  2.    20  Cur.  IL  r.  -l.    Sec  tit.  Error. 

Clerk  of  lite  Essoins,  An  officer  belong  to  the  Court  of  Common 
Pleas,  who  keeps  the  essoin  rolls;  and  the  essoin  roll  is  a  record  of 
that  court :  he  has  the  providing  of  parchment,  and  cutting  it  out  into 
rolh,  marking  the  numbers  thereon  ;  and  the  delivery  out  of  all  the 
rolls  to  cvcrv  officer  of  the  court ;  the  receiving  of  them  ag:un  when 
they  arc  wriilen,  and  the  bimling  and  making  up  the  whole  bundles 
of  every  term;  wliicl*  he  doth  as  servant  of  the  Chief  Justice.  The 
Chief  Justice  of  C.  B.  is  at  the  charge  of  the  parchment  of  all  the 
rolls,  for  which  he  is  allowed;  as  is  also  the  Chief  Justice  of  B.  if. 
besides  the  penny  for  the  seal  of  every  w  rit  of  privilege  and  outlawry, 
the  seventh  penny  taken  for  the  seal  of  cveiy  writ  in  court  under  the 
green  wax,  or  pelil  seal;  the  said  Lord  Chief  Justices  having  annex- 
ed to  their  offices  or  places,  the  custody  of  the  said  seals  belonging  ta 
each  court.  ■  ' 

Clerk  of  /lie  E-ilrrtils,  elericus  e.vtrcct'jr:nii.']  A  clerk  or  officer  be- 
longing to  the  lixclic<iucr.  who  every  term  receives  the  es!re<i!s  out 
of  the  Lord  Treasurer's  Remembrancer's  Office,  and  writes  them  oul 
to  be  levied  for  the  King:  and  he  makes  schedules  of  such  sums 
estreated  as  arc  to  be  discharged.    See  lit.  Estreat. 

Clerk  of  the  llanalter,  or  Naw/ier,  An  office!'  in  Chancery,  whose 
office  is  to  receive  all  the  money  due  to  the  king,  for  the  seals  of  char- 
ters, patents,  commissions  and  writs;  as  also  fees  due  to  the  officers 
for  enrolling  and  examining  the  same.  He  is  obliged  to  attendance  on 
the  Lord  C'hancellor  tlaily  in  the  term  time,  and  ul  all  limes  of  sealing, 
having  with  him  leather  bags,  wherein  arc  put  all  charters,  &c. 
After  they  arc  sealed,  those  bags,  being  scaled  up  with  the  Lord 
Chancelloi-'s  private  seal,  are  delivered  to  the  Controller  of  the  /fana' 
fier,  who,  upon  receipt  of  ihoni,  enters  the  cflect  of  them  in  a  book, 
&c.  Tills  l:ana/ier  represents  what  the  lionians  termed^Arwm,  whicli 
contained  the  eiinicror's  treasure  ;  and  the  Excliec|uer  was  anciently  so 
called,  because  in  eo  rceondcrenter  hanapi  et  scutra  cxteratjue  vasti 
fjutc  in  censiun  et  tributtim  /tersolvi  soleliant  ;  or  it  may  be  for  that  the 
yearly  tribute  which  Ihe  jK^ices  received  was  in  hampers  or  large 
vessels  fidl  of  money.    Thei'c'hjing  an  arrcar  of  10,590/.  I2s.  I  Itl.  of 
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several  ancient  fees  and  salaries,  &c.  payable  out  of  this  office  ;  and 
there  being  a  remainder  of  1:>,69S/.  U.  lli/.  of  the  six-penny  stamp 
duly  on  writs  granted  for  relief  of  the  suitors  of  the  court  of  chancery; 
it  was  enacted,  by  the  stat.  23  Geo.  II.  c.  25.  that  thereout  the  10,590/. 
12i.  lltl.  should  be  paid  to  the  creditors  of  this  office.  That  the  said 
duty  should  be  made  perpetual ;  and  tliercout  3,000/.  /icronnuni  should 
be  paid  to  the  C/erk-  of  the  Hana/ier  ;  that  the  residue  of  the  1 3,598/.  U. 

should  be  laid  out  in  government  sceurilics,  and  the  interest  paid 
to  the  Clerk  of  ilir  Hana/irr,  who  should  pay  1,200/.  to  the  Master  of 
Ihc  Kotla.  And  that  in  case  the  revenue  of  this  office,  so  augmented, 
should  be  more  than  sufficient  to  pay  all  fees,  salaries,  S:c.  the  clerk 
should  account  for  the  surplus. 

Clerk  of  the  Knrotmerfsy  An  officer  of  the  Common  Pleas,  that 
enrols  and  exemplifies  all  lines  and  recoveries,  and  returns  writs  of 
entry,  summons  and  seisin,  &c. 

Clerk  of  the  Juries,  cUricus  juntforum.'\  .\n  officer  belonging  to  the 
court  of  Common  Pleas,  who  makes  out  the  writs  of  habeas  eor/iora  and 
distringas,  for  the  appearance  of  juries;  either  in  that  court,  or  at 
the  assises,  after  the  juiy  or  panel  is  returned  upon  the  xu-nire  facias; 
he  also  enters  into  the  rolls  the  awarding  of  these  writs;  and  makes 
all  the  continuances,  from  the  going  out  of  the  habeas  corpora  until 
the  verdict  is  given. 

Clerk  of  the  Market,  clericus  mercali  hosltilii  regis.~\  Js  an  officer  of 
the  King's  house,  to  whom  it  belongs  to  take  charge  of  the  King's 
measures,  and  keep  the  standards  of  them,  which  arc  examples  of  all 
measures  throughout  the  land  ;  as  of  ells,  yards,  quarts,  gallons,  Sec. 
and  of  weights,  bushels,  Sec.  And  to  see  that  all  weights  and  measures 
in  every  place  be  answerable  to  the  said  standard :  as  to  which  office 
see  J'teta,  lib.  2.  ca/i.  8,  9,  10.  &c.  Touching  this  officer's  duty,  there 
are  also  divers  statutes,  as  1 3  K/cA.  II.  co/i.  4.  and  16  Kich.  II.  c.  3.  by 
which  every  clerk  of  the  market  is  to  have  weights  and  measures  with 
him  when  he  makes  essay  of  weights,  Sec.  marked  according  to  the 
standard  ;  and  to  seal  weights  and  measures,  under  penalties. 

The  Stat.  16  Car.  I.  c.  19.  enacts,  That  clerks  of  the  market  of  the 
King's  or  Prince's  household,  shall  only  execute  their  offices  within 
the  verge  ;  and  head  officei-s  are  to  act  in  coi'porations.  Sec.  The 
clerks  of  markets  have  generally  power  to  hold  a  court,  to  which  end 
they  may  issue  out  process  to  sherills  and  bailifTs  to  bring  a  jury  be- 
fore them  ;  and  give  a  charge,  lake  presentments  of  such  as  keep  or 
use  false  weights  and  measures ;  and  may  set  a  fine  upon  the  ollenders, 
&c.  4  Inst.  274.  But  if  they  lake  any  other  fee  or  reward  than  what 
is  allowed  by  statute.  Sec.  or  impose  any  fines  without  legal  trial, 
or  otherwise  misdemean  themselves,  they  shall  forfeit  5/.  for  the  first 
oflcnce,  10/.  for  the  second,  and  20/.  for  the  third  offence,  on  convic- 
tion before  a  justice  of  peace.  See.  The  court  of  the  Clerk  of  the  Mar^ 
kel  is  incident  to  every  fair  and  market  in  the  kingdom,  to  punish 
misdemeanors  therein  ;  as  a  court  of  Pie  /lotudre  is  to  determine  all 
disputes  relating  to  private  or  civil  property.  It  is  the  most  inferior 
court  of  criminal  jurisdiction  in  the  kingdom.  4  Comm.  275.  Sec 
also  stats.  22  Car.  II.  c.  8.  23  Car.  II.  c.  12.  and  tit.  IVeighls  and 
Pleasures. 

Clerk  Marshal  of  the  King's  House,  An  officer  that  attends  the  Mar- 
ilial  in  his  court,  and  records  all  his  proceedings. 

Clerk  of  the  A^ichils,  or  Mhils,  clericjis  nihilorum^  An  officer  of 
the  court  of  Exchequer,  who  makes  axOfl  of  all  such  sums  as  are  nU 
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/tiled  by  the  sheriffs  upon  their  estreats  of  green  wax  j  and  delivens 
the  same  into  the  Remenil)rancer*5  Office,  to  have  execution  done 
upon  it  for  the  kiiiR.  See  slat.  5  Jiic/i.  11.  c.  13.  Mliils  are  issues  by 
way  of  fine  or  amercement. 

Clerk  of  ihf  Oriliiancr,  An  officer  in  the  Towtr,  who  registers  all 
ordci-s  touching  the  King's  ordnance. 

Clerk  of  lite  Ouilav/riet,  elericut  uilagariarum.']  An  officer  belong- 
ing to  the  court  of  Common  PUan,  being  the  servant  or  deputy  to  the 
King's  .'Vttorncy-Ciencral,  for  making  out  writs  of  ca/iias  uilagaium, 
alter  outlawry ;  the  King's  Attorney's  name  being  to  every  one  of 
lliose  writs. 

Clerk  of  the  Pa/ier  Office,  An  officer  in  the  court  of  King's  Bench, 
that  makes  up  the  paper-books  of  special  pleadings  and  demurrers  in 
that  court. 

Clerk  of  the  Pa/ters,  An  officer  in  tlic  Common  Pleat  ;  who  hath 
the  custody  of  the  fia/iert  of  the  warden  of  tlic  Fleet,  enters  commit- 
ments and  discharges  of  prisoners,  delivers  out  day-rules,  Stc. 

Clerk  of  a  Parinh,  Sec  tit.  Pariuli  Clerk. 

Clerk  of  the  Parliament  Nolls,  clericutt  rotulorum  fiar/iamenti.']  An 
officer  who  records  all  things  done  in  the  high  comt  o( /larliament,  and 
engrosseth  them  in  parchment  rollit,  for  their  Ijetier  preservation  to 
posterity  ;  of  these  officers  there  arc  two,  one  in  the  Lords'  House,  and 
another  in  the  House  of  Commons. 

Clerk  of  the  Patenii,  Or  of  the  letters  patent  under  the  great  seal  of 
England ;  an  office  erected  18  Jae.  I. 

Clerk  of  the  Peace,  cleric  us  pacis.^  An  officer  belonging  to  the  ses- 
sions of  the  jM-acc  ;  his  duty  is  to  read  indictments,  enrol  the  proceed- 
ings, and  driiw  tl\e  process ;  he  keeps  the  counterpart  of  the  inden- 
ture of  armour  ;  records  the  proclamation  of  rates  for  servants' wages ; 
has  the  custody  of  the  register-book  of  licenses  given  to  badgers  ol" 
corn ;  of  persons  licensed  to  kill  game,  Stc.  And  he  registers  the  estates 
of  papists  and  others  not  taking  the  oaths.  Also  he  certifies  into  the 
K'ng^n  Bench  transcripts  of  indictments,  outlawries,  attainders  and  con- 
victions, had  before  the  justices  of  peace,  within  the  lime  limited. 
Sec  tit.  Clergy,  benfft  of.  And  as  to  his  duty  respecting  Estreats,  see 
til.  Kstrcals. 

The  Cujtios  Rotulorum  of  the  county  hath  the  appointment  of  the 
elerk  of  the  peace,  w  ho  may  execute  his  office  by  ticputy,  to  be  ap- 
proved of  by  the  Custos  Rotulorum,  to  hold  the  office  during  good  be- 
haviour.   See  stats.  37  Nen.  VIII.  c.  1.    I  iV.V  M  c.  21. 

The  following  is  the  form  of  the  oath  prescribed  by  stat.  1  IV. 
M.  c.  21.  to  be  taken  by  the  clerk  of  the  peace  in  open  sessions  be- 
fore he  enters  on  his  office. 

/  C.  P.  do  swear,  that  I  have  not  ["^airf]  nor  tvill  fiay  any  sum  or  sumn 
of  money,  or  other  reward  whatsoever,  nor  given  any  bond  or  other 
assurance  to  /tau  any  money,  fee  or  profit,  directly  or  indtrectly,  to 
any  person  or  persons  whomsoever  for  [_my^  nomination  and  appoint^ 
ment. 

So  help  me  God. 

He  is  also  to  take  the  oaths  of  allegiance,  supremacy  and  abju- 
ration, and  perform  such  requisites  as  other  persons  who  qualify  for 
offices. 

By  Stat.  22  Geo.  II.  c.  46.  §  14.  no  clerk  of  the  peace,  or  his  depu- 


CLERK. 


ty,  shall  act  as  solicitor,  attorney  or  agent  at  the  sessions  where 
he  acts  as  clerk  or  deputy,  on  penalty  of  50/.  with  treble  costs 

Burn,  in  his  Juslicc,  title  Clerk  of  the  Peace,  hints  how  necessary  it 
is  that  all  his  fees  should  be  regulated. 

If  a  Clerk  of  the  peace  misdemeans  himself,  the  justices  of 
peace  in  quarter  sessions  have  power  to  discharge  him  ;  and  the  Chs- 
toa  Rolutorum  is  to  choose  another,  resident  in  the  county,  or  on  his 
default  the  sessions  may  appoint  one :  tlie  place  is  not  to  be  sold,  on 
pain  of  forfeiting  double  the  value  of  the  sum  given  by  each  parly, 
and  disability  to  enjoy  their  respective  offices.  Sec.  Stat.  1  (('.  C?"  Mt 
sesR,  I.e.  21. 

Clerk  of  the  Pells,  clericut  /tellia.']  A  clerk  belonging  to  the 
che<]uer,  whose  office  is  to  enter  every  teller's  bill  into  a  parchment 
roll  or  skin,  called  Ileitis  rece/itorum,  and  also  to  make  another  roll  of 
payments,  which  is  termed  fielliv  cxituum ;  wherein  he  sets  down  by 
what  warrant  the  money  was  paid  ;  mentioned  in  the  slat.  22  k  33  Car. 
II.  c.  22. 

Clerk  of  the  Petty  Bag,  ctericus  fiarvx  dagu/]  An  officer  of  the 
court  of  Chancery,  There  are  three  of  these  officers,  of  whom  the 
master  of  the  rolls  is  the  chief.  Their  pfficc  is  to  record  the  return 
of  all  inquisitions  out  of  every  shire  ;  to  make  out  patents  of  custom- 
ers, guagers,  controllers,  Sec.  all  conge  d'elirea  for  bishops,  the  sum- 
mons of  the  nobility  and  burgesses  to  parliament,  commissions  direct- 
ed to  knights  and  others  of  every  shire,  for  assessing  subsidies  and 
taxes  ;  ail  offices  found  /lost  mortem  arc  brought  to  the  clerks  of  the 
petty  bag  to  be  filed  ;  and  by  them  are  entered  all  /iteadings  of  the 
chancery  concerning  the  validity  of  patents  or  other  things  which 
pass  the  great  seal :  they  also  make  forth  liberates  upon  extents  of 
statutes  staple,  and  recovery  of  recognisances  forfeited,  and  all  elegits 
upon  them;  and  all  suits  for  or  against  any  privileged  person  are  pro- 
secuted in  their  office.  Sec. 

Clerk  of  the  Pijie,  clericus  fii/ix.^  An  officer  in  the  Exchequer  who 
having  the  accounts  of  debts  due  to  the  king,  delivered  and  drawn  out 
of  the  Remembrancer's  Offices,  charges  them  down  in  the  great  roll, 
and  is  called  Clerk  of  the  Pijie  from  the  shape  of  that  roll,  which  is 
put  together  like  a  liijie  ;  he  also  writes  out  warrants  to  the  sheriffs  to 
levy  the  said  debts  upon  the  goods  and  chattels  of  the  debtors ;  and  ii' 
they  have  no  goods,  ilien  he  draws  them  down  to  the  Lord  Treasu- 
rer's Remembrancer,  to  write  estreats  against  their  lands.  The  an- 
iient  revenue  of  the  crown  stands  in  charge  to  him,  and  he  sees  the 
same  answered  by  the  farmers  and  sheriffs  :  he  makes  a  charge  to  alt 
sheriffs  of  their  summons  of  the  fU"^  and  green  wax,  and  takes  care 
it  be  answered  on  their  accounts.  And  he  hath  the  drawing  and  en- 
grossing of  all  leases  of  the  king's  lands ;  having  a  secondary  and 
several  clerks  under  him.  In  the  reign  of  King  Henry  VI.  this 
officer  was  called  Ingroasator  magni  roluli.  See  stat.  33  Hen.  Vlll. 
c.  23. 

Clerk  of  the  Pleat,  ctericua  fi/acitorum.']  An  officer  in  the  court  of 
JCxchei/uer,  in  whose  office  all  the  officers  of  the  court,  u]>on  special 
privilege  belonging  unto  them,  ought  to  sue  or  be  sued  in  any  action, 
&c.  The  clerk  of  the  fileas  has  under  him  a  great  many  clerks,  whp 
arc  attorneys  in  all  suits  commenced  or  depending  in  the  court  of  E±- 
ehetjuer. 

Clerks  of  the  Privy  Seal,  clericus  privati  sigilli.']  These  arc  four 
of tho  officers  which  attend  the  Lord  Privy  Seal;  or  if  there  be  no 
Lord  Privy  Seal,  the  principal  Secretary  of  State;  writing  and  ma- 
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king  out  all  things  that  aio  sent  by  w-arrant  from  the  Sigitet  to  the 
Privy  Seal,  and  which  arc  to  bi'  passed  to  the  Great  Seal ;  nlso  they 
make  out  /imij  sruh,  upon  a  special  occasion  of  his  majesty's  afl'airs, 
as  for  loan  of  money,  and  the  like.  He  that  is  now  called  Lord  Prhy 
Seal,  seems  to  have  been  in  ancient  limes  called  Clerk  nf  the  Privy 
Seal ;  but  nuiwiibsiaiidinj;  to  have  been  reckoned  in  the  number  of 
the  great  ofiicers  of  the  realm.  Stats.  12  Rich.  11.  c.  11.  27  lien. 
VIII.  <-■  11. 

Ckrk  of  the  Itemcmbra7iee,  An  olficcr  in  the  Exchequer,  who  is  to  sit 
against  the  clerk  of  the  pipe,  to  sec  the  discharges  made  in  the  pipe, 
&c.  Stat.  37  Kihv.  III.  c.  4.  The  Clerk  of  the  Pipe  and  Remem- 
brancer, shall  be  sworn  to  make  a  schedule  of  persons  discharged  io 
their  olliccs.    Stat.  5  Kick.  II.  si.  I.  c.  15. 

Clerk  of  the  Polls,  An  officer  of  the  Chancery,  that  makes  search  for, 
and  copies  deeds,  olfices,  Stc. 

Clerk  of  I  he  Pules,  In  the  court  of  King's  Bench,  is  he  who  draws 
up  and  enters  all  the  rules  and  orders  made  in  court;  and  gives  rules 
of  course  on  divers  writs  :  this  officer  is  mentioned  in  stat.  22  &  23 
Car.  W.  c.  22. 

Clerk  of  the  Sewers,  An  officer  belonging  to  the  coinmissioners  of 
sewers,  who  writes  and  records  their  proceedings,  which  they  transact 
by  virtue  of  their  commissions,  and  the  authority  given  them  by  slat. 
13  Eliz.  e.  9.    See  tit.  Sewers. 

Clerk  of  the  Signet,  elericus  siffneli.']  An  ofRccv  conllnually  attend- 
ant on  his  Majesty's  Principal  Secretary,  who  hath  the  custody  of  the 
Jirivij  signet,  as  well  for  sealing  his  Majesty's  private  lelteis,  as  such 
grants  as  pass  the  King's  hand  by  bill  signed ;  and  of  these  clerks  or 
officers  there  are  four  that  attend  in  llieir  course,  and  have  their  diet 
at  the  Secretary  's  table.  The  fees  of  the  clerk  of  the  signet,  and  pri- 
vy seal,  are  limited  particularly  by  statute,  with  a  penally  annexed  for 
taking  any  thing  more.    See  37  Ifen.  Vlll.  c.  11. 

Clerk  of  the  King*s  Silx'er,  elericus  argenti  regis."]  An  officer  belong- 
ing to  the  court  of  Common  Pleas,  to  whom  every  fine  is  brought  after 
it  hath  passed  the  office  of  the  custos  treviuni,  and  by  whom  the  effect 
of  the  writ  of  covenant  is  entered  into  a  paper-lx)ok ;  according  to 
which  all  the  fines  of  that  term  are  recorded  in  the  rolls  of  the  court. 
After  the  king's  silver  is  entered,  it  is  accounted  a  fine  in  law,  and  not 
before.    Sec  tit.  Pine. 

Clerk  of  the  Su/iersedeases,  An  officer  belonging  to  the  court  of 
Common  Pleas,  who  makes  out  writs  of  su/iersetleas,  upon  a  defend- 
ant's appearing  to  the  exigent  on  an  outlawry,  whereby  the  slieiifl"  is 
forbidden  to  return  the  exigent.    See  tit.  Outlawry. 

Clerk  of  the  Treasury,  elericus  thesaurarii.']  An  officer  of  the  Com- 
mon Pleas,  who  hatJi  the  cliargc  of  keeping  the  records  of  the  court, 
and  makes  out  all  the  recor<ls  of  .\'isi  Prius  ;  also  he  makes  all  ex- 
emplifications of  records  being  in  the  Treasury  ;  and  he  hath  the  fees 
due  for  all  searches.  He  is  the  servant  of  the  chief  justice,  and  re- 
moveable  at  pleasure ;  whereas  all  other  officers  of  the  court  are  for 
life  ;  there  is  a  Secondary,  or  Under  clerk  of  the  Treasury,  for  assist- 
ance, who  hath  some  fees  and  allowances  ;  and  likewise  an  under  keefi- 
er,  that  always  keeps  one  key  of  the  Treasury  door,  and  the  chief 
ticrk  of  the  secondary,  another;  so  that  the  one  cannot  come  in  witli- 
out  the  other. 

Clerk  of  the  King's  Great  Wardrobe,  An  officer  of  the  King's  house- 
hold, that  keeps  an  account  or  in\entory  of  all  things  belonging  to  the 
royal  wardrobe.    Slat.  1  Jidw.  IV.c.  1. 
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Clerk  af  the  Warranla,  clerkus  warranlorum.']  An  ofticei-  belonging 
ro  the  Common  Pleas'  Court,  who  enters  all  warrants  ol"  aitorncy  for 
plaintiffs  and  defendants  in  suits;  and  enrols  deeds  of  indentures  of 
bargain  and  sale,  which  are  acknowledged  in  the  court,  or  before  any 
judges  out  of  the  court.  And  it  is  his  office  to  estreat  into  tlie  Ex- 
chequer all  issues,  fines  and  amerciaments,  which  grow  due  to  the 
king  ill  that  court,  for  wliich  he  hath  a  standing  fee  or  allowance. 

CLERONIMUS,  An  heir.    Man.  Jngl.  lorn.  3.//.  129. 

CLIPPIXG  the  Coin.    See  tit.  Coin,  Money,  Treason. 

CLITOXES,  The  eldest,  and  all  the  sons  of  Kings.  Sec  the 
charter  of  King  JEtlielred.  Mat.  Paris,  flag.  158.  Selden'n  notes 
njion  Eadmerus. 

CLIVE,  CLIFF.  The  names  of  places  beginning  or  ending  with 
these  words,  signify  a  rocU,  from  the  old  Sa.von. 

CLOCKS  AND  VV.-VTCIIES.  Uial-platesand  cases  not  to  be  export- 
ed without  the  movement,  stat.  9  &  10.  Jl'.  IH.  c.  28.  §  2.  Makers 
shall  engrave  their  names  on  clocks  and  watches,  stat.  9  &  10  IV.  111. 
r.  28.  §  2.  Penalties  on  workmen,  &c.  embezzling  materials  of  clocks  and 
watches,  stat.  27  Geo.  II.  c.  7.  See  tit.  Manujacturers.  By  stat.  37 
Geo.  III.  c.  108.  a  duty  on  clocks  and  watches  was  imposed,  paya- 
ble by  the  proprietors;  but  this  was  repealed  by  ."JS  Geo.  111.  c.  40. 

By  38  Geo.  III.  c.  2-t.  the  duly  on  gold  and  silver  plates,  under  24 
Geo.  111.  it.  2.  r.  53.  6c  37  Ceo.  III.  r.  90.  §  16.  was  repealed  so  far  as 
related  to  plate  used  for  watch-cases. 

CLOERE,  \  prison  or  dungeon  ;  it  is  conjectured  to  be  of  British 
original ;  the  dungeon  or  iinier  prison  of  U'aUing/urd  castle,  temp. 
Hen.  II.  was  called  cioere  brien,  i.  c.  career  brieni,  is'c.  Hence  seems 
to  come  the  Lat.  cloaca,  which  was  anciently  the  closest  ward  or  nas- 
tiest part  of  the  prison;  the  old  ctoaceriuit  is  interprett^d  carceris  cus~ 
tos  ;  and  the  present  chaceriu^t,  or  keeper  of  a  jul-r.K,  is  im  office  in 
some  religious  houses  abroad,  imposed  on  an  olTciiding  brother,  or 
bv  him  chosen  as  an  exercise  of  humility  and  mortillcation.  Cornel. 

■  CLOSE  ROLLS  .\xd  CLOSE  WRITS,  Grants  of  lands,  Sec.  from 
the  Crown,  arc  contained  in  chartei-s  or  letters  /latent,  that  is,  open 
letters,  literaa  /lalentrx,  so  called  because  they  are  not  scaled  up,  but  ex- 
posed to  open  view,  with  the  great  seal  pendent  at  the  bottom  ;  and  are 
usually  addressed  by  the  king  to  all  his  subjects  at  large.  And  therein 
they  differ  from  other  lulters  of  the  king,  sealed  also  with  his  great 
seal,  but  directed  to  particular  persons,  and  for  particular  purposes; 
which,  therefore,  not  being  fit  for  public  inspection,  are  closed  up  and 
scaled  on  the  outside,  and  arc  thereupon  called  wnVs  clone,  literce 
clause ;  and  are  recorded  in  the  close  rjills,  in  the  same  manner  as  tho 
others  are  in  the  patcnt-rotls.    2  Comm.  34G. 

CLOSII,  Was  an  unlawful  game  forbidden  by  stat.  17  Ethti.  IV. 
f.  3.  and  33  Hen.  VIII.  c.  9.  It  is  said  to  have  been  the  same  witli 
our  nine-/itns ;  and  is  called  closhcaiiles  by  stat.  33  Hen.  VIll.  c.  9. 
At  this  time  it  is  allowed,  and  called  /miles,  or  skillies.  See  tit. 
Garninff. 

CLOTH.  No  cloth  made  beyond  sea  shall  be  brought  into  the 
king's  dominions,  on  pain  of  forfeiting  the  same,  and  the  importers 
to  be  farther  punished.  Stat.  12  £di!/.  III.  c.  3.  See  lit.  Manufac- 
turers, Wool. 

CLOTHIERS,  .\ra  to  make  broad  cloths  of  certain  lengths  and 
breadths  within  the  lists;  and  sh.ill  cause  their  marks  to  be  woven  in 
the  cloths,  and  set  a  seal  of  lead  thereunto,  sliewiiig  the  true  length  there- 
of. Stat.  4£rfw.  IV.  c.  1.  27  Hen.  VIII.  c.  12.   Exposing  to  sale  faulty 
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cloths,  arc  liable  to  forfeit  the  same  ;  and  clothiers  shall  not  make  use  of 
flocks,  or  otiicr  (kccitl'ul  siulT,  in  rnuking  of  broad  cloth,  under  the  pe- 
nalty of  5/.  Still.  5  8c  6  lulw.  VI.  c.  6  Justices  of  jjcacc  are  to  appoint 
searchers  of  cloth  yearly,  who  have  power  to  enter  the  houses  of  clo- 
thiers ;  and  persons  opposing  them  shall  forfeit  10/.  &c.  Stats.  39  Eli:,  c. 
20.  4  Jac.  1.  r.  2.  21  Jac.  I.  c.  18.  All  cloth  shall  be  measured  at  the 
fullinn-niill  by  the  master  of  the  mill ;  who  shall  make  oath  before  a  jus- 
tice lor  true  measurini; ;  and  the  millnian  is  to  fix  a  seal  of  lead  to  cloths, 
containing  the  length  and  breadth,  which  shall  be  a  rule  of  payment  for 
the  buyer,  &c.  Stats,  lu  .inn.  c.  16.  By  stat.  I  Geo.  I.  r,  15.  broad 
cloths  must  be  put  into  water  for  proof,  and  be  measured  by  two  in- 
dilfcrent  pc-rsons  chosen  by  tlie  buyer  and  seller,  See.  And  clothiers 
selling  cloths  before  sealed,  or  not  containing  the  quantity  mentioned 
ill  the  seals,  incur  a  forfeiture  of  the  sixth  part  of  the  value.  Persons 
taking  off,  or  counterfeiting  seals,  forfeit  20/.  By  stat.  12  Geo.  I.  c. 
34.  if  any  weavers  of  cloth  enter  into  any  combination  for  advancing 
their  wages,  or  lessening  their  usual  hours  of  work,  or  depart  before 
the  ertd  of  their  terms  agreed,  return  any  work  unfinished.  Sec.  they 
shall  be  committed  by  two  justices  of  the  peace  to  the  bouse  of  cor- 
rection for  three  months ;  and  clothiers  are  to  pay  their  work-people 
their  full  wages  agreed,  in  money,  under  the  penalty  of  10/.  Sec.  In- 
spectors of  mills  and  tenter-grounds  to  examine  and  seal  cloths,  arc 
to  be  appointed  by  justices  of  peace  in  sessions ;  and  millmen  sending 
clothiers  any  clotlis  before  inspected,  forfeit  40,?.  The  inspector  to  be 
paid  by  the  clothiers  2(/. /jrr  cloth.  Stat.  13  Geo.  I.  t.  23.  If  any 
cloth  remaining  on  the  tenters,  be  stolen  in  the  night,  and  the  same  is 
found  upon  any  person,  on  a  justice's  warrant  to  search,  such  offender 
shall  forfeit  treble  value,  leviable  by  distress,  Stc.  or  be  committed  to 
gaol  for  three  months  i  but  for  a  second  offence  he  shall  suffer  six 
months  imprisonment ;  and  for  the  third  offence  be  transported  as  a 
felon,  £ic.  Stat.  15  Geo.  II.  caj>.  27.  See  lit.  Vrajiery  i  and  more 
particularly  til.  Manu/acliirrrsj  Sereaittay  IVoot. 

CLOVE,  The  two-and-thirtieth  part  of  a  weigh  of  cheese,  i.  e.  eight 
pounds.    Slat.  9  Hen.  VI.  r.  8. 

CLOUGll,  A  word  made  use  of  for  valley,  in  Domesday  book. 
But  among  merchants,  it  is  an  allowance  for  the  turn  of  the  scale,  on 
buying  goods  wholesale  by  weight.    Lex  Mercal. 

CLUN'CH.  In  Staffordshire,  upon  sinking  of  a  coal-mine,  near  the 
surface  they  meet  w  ith  earth  and  stone,  then  with  a  substance  called 
blue  etunch.,  and  after  that  they  come  to  coal. 

CLUTA,  I'r.  c/ows.J  Shoes,  clouted  shoes;  and  most  commonly 
horse  shoes;  it  also  signifies  the  streaks  of  iron  or  tin:  with  which 
cart-wheels  arc  bound.  C'omiietud.  Oom.  dc  Farend.  AfS.  Jol.  16. 
Hence  clutariuni,  or  ctuarium,  a  forge  w  here  the  chua  or  iron  shoes 
arc  made.    Mon.  ^iii;!.  torn.  2.  /lag.  598. 

CLYl'EUS,  A  shield.  Metaphorically,  one  of  a  noble  family.  CVi/- 
fiei  /irosiraii,  a  noble  family  e.xlinct.    Mai.  Paris,  463. 

COACU,  <-u;tu.s.]  A  convenience  well  known.  Tor  the  regulating 
of  hackney-coaches  and  chairs  in  London,  there  arc  several  siatules, 
viz.  9  Jinn.  e.  ^3.  made  perpetual  by  3  Geo.  I.  e.  7.  and  enlarged  as  to 
the  number  of  coaches,  by  1 1  Geo.  III.  c.  24.  42  Geo.  III.  c.  78.  so  as 
to  make  the  whole  number  to  be  licensed  1 100,  and  enlarged  also 
as  to  cliaiis,  by  10  .^:in.  c.  19.  and  12  Geo.  I.  e.  12.  making  the  whole 
number  of  tliosc  400. 

The  other  statutes  now  in  force  arc,  12  Jan.  st.  I.  e.  14.  I  Geo.  I.  f. 
57.  30  Geo.  II.  c.  22.  (Sec  Carls.)  4  Gei.  III.  e.  26.    7  Ceo.  III.  c.  44. 
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10  Geo.  in.  c.U.  n  Geo.  III.  c.  24.  and  28.  12  Geo.  III.  r.  49.  24 
Geo.  III.  St.  2.  <-.  27.  26  Geo.  III.  c.  72.  32  Geo.  III.  f.  47.    Sec  Police. 

Stage  Coaches.  By  suits.  28  Geo.  III.  c.  57.  30  Geo.  III.  c.  36. 
46  Geo.  III.  r.  136.  drivers  of  stage  coaches  are  not  to  admit  more 
than  one  outside  passenger  on  the  box,  nor  more  tlian  a  certain  num- 
ber on  the  outside  of  any  part  of  any  stage  coach.  Several  whole- 
some regulations  arc  made  by  these  acts,  but  which,  like  other  goo* 
laws,  are  seldom  enforced. 

As  to  the  liability  of  masters,  5cc.  of  coaches  as  common  carriers, 
sec  tit.  Carrier. 

All  coaches  and  carriages  kept  for  pleasure,  and  all  stage-coaches, 
&c.  arc  subject  to  certain  duties  under  the  management  of  the  tax- 
oflicc.    Sec,  for  the  assessed  duties,  43  Geo.  III.  e.  161.  &c. 

COACHM.VKliRS.  The  wares  of  coachmakcrs  shall  be  searched, 
by  persons  appointed  by  the  saddlers'  company.  Stat.  1  Jac.  I.  c.  22. 
By  stats.  25  Gco.IlI.  c.  49.  27  Geo.  III.  c  13.  eveiy  maker  of  coaches, 
chariots,  chaises,  Stc.  must  take  out  annual  licenses  from  tlie  Excise 
Office,  and  to  pay  a  duty  of  20*.  for  every  four-«  heeled  carriage,  and 
ibj.  for  every  two-wheeled  carriage,  built  by  them  for  sale. 

COADJUTOR,  /.of.]  A  fellow-helper  or  assistant ;  particularly 
applied  to  one  appointed  to  assist  a  bishop,  being  grown  old  and  in- 
iirm,  so  as  not  to  be  able  to  perform  his  duty. 

CO.\L-MINES.  Maliciously  setting  fire  to  coal-mines,  or  to  any 
delph  of  coal,  is  felony.  10  Geo.  II.  c.  32.  §  6.  Sec  tit.  JHIact  jtcl, 
Felony. 

COALS.  By  stats.  7  Kdvi.  VI.  f.  7.  16  &  17  Car.  II.  c.  2.  [made 
perpetual  by  7  &  8  Wm.  III.  c.  36.  %  2.]  and  17  Geo.  11.  c.  35.  the  sack 
of  coals  is  to  contain  four  bushels  of  clean  coals ;  and  seacoals 
brought  into  the  river  Thames,  and  sold,  shall  be  after  the  rate  of  36 
bushels  to  the  chaldron,  and  1 12  pounds  to  the  hundred,  &c.  The 
lord  mayor  and  court  of  aldermen  in  London,  and  justices  of  the  peace 
of  the  several  counties,  or  three  of  them,  are  empowered  to  set  the 
price  of  all  the  coals  to  be  sold  by  retail;  and  if  any  person  shall  re- 
fuse to  sell  for  such  prices,  they  may  appoint  officers  to  enter  any 
wharves  or  places  where  coals  are  kept,  and  cause  the  coals  to  be  sold 
at  the  prices  appointed.  The  stat.  12  ^hm.  st.  2.  r.  17.  regulates  the 
contents  of  the  coal-bushel,  which  is  to  hold  one  Winchester  bushel,  and 
one  quart  of  water.  By  stats.  9  Htn.  V.  st.  1.  c.  10.  30  Car.  II.  c.  8.  6&7 
H'm.ni.c.  10.  11  Gro.II.  c.  15.  15  Geo.  111.  c.  27.and31  f;<o.  III.  c  36. 
commissioners  are  ordained  for  the  measuring  and  marking  of  keels, 
and  boats,  bcc.  for  carrying  coals  ;  and  vessels  carrying  coals  before  mea- 
sured and  nrarkcd,  shall  be  forfeited.  Sec.  For  the  duties  and  draw- 
backs on  coals  and  culm,  see  stat.  9  Sc  10  (I'm.  111.  c.  13.  9  .^nn.  <-.  6. 
22.  28.  8  Geo.  I.  c  14.  14  Geo.  II.  c  41.  22  Geo.  II.  c.  37.  31  Geo.  II. 
c.  15.  33  Geo.  II.  c.  15.  and  27  Geo.  HI.  c.  33. 

Tor  the  duly  on  coals  in  London,  sec  slats.  9  .4nn.  c.  22.  and  5  Geo. 
I.  c.  9.  the  duties  payable  under  which,  of  3».  per  chaldron,  arc  made 
perpetual  by  stat.  6  Geo.  I.  c.  4.  §  1.  and  1  Geo.  11.  st.  2.  e.  8.  See  also 
stat.  27  Geo.  111.  c.  13.  explained  as  to  coals  carried  coastwise  in  Seal- 
land,  by  33  Geo.  III.  c.  69.  as  to  the  Is.  duly  under  stat.  19  Cur.  II.  c. 
3.  §  36. 

By  stal.  9  .inn.  c.  28.  contracts  between  coal-owners  and  masters  of 
ships,  Sec.  for  restraining  the  buying  of  coals  are  void,  and  the  parties 
to  forfeit  100/.  And  selling  coals  for  other  sorts  than  they  are,  shall 
iorfeit  50/.    Not  above  fifty  laden  colliers  are  to  contuiuc  in  the  port 
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of  .Yfrnrmllr,  tfc.  And  work-people  in  the  mines  there,  bhiill  not  be 
employed  who  arc  hired  by  others,  under  the  penally  of  il. 

By  Stat.  3  (ieo.  II.  c.  26.  contuiniiig  several  re|>;uliitions  as  to  lighter- 
men and  coul  buyers,  and  explained  by  a^  II  Gro.  II.  r.  IS.  coal-sacks 
shall  be  scaled  and  marked  at  Guildhall,  Wc.  on  pain  of  20s.  Also 
sellers  of  coals  are  to  keep  a  lawful  bushel,  and  put  three  bushels  to 
each  sack,  which  bushel  and  other  measures  shall  be  edged  with 
iron,  and  scaled ;  and  using  others,  or  altering  them,  incurs  a  forfeit- 
ure of  50/.  6tc.  The  penalties  above  5/.  recoverable  by  action  of  debt, 
&c.  and  under  that  sum  before  justices  of  peace. 

The  olVencc  of  selling  coals  of  a  ditTcrent  description  from  those 
contracted  for,  upon  the  sut.  3  Geo.  II.  c,  26.  §  4.  is  complete 
in  the  county  where  the  coals  arc  delivered,  and  not  where  they 
are  conlittcted  for,  the  contract  not  being  for  any  specific  parcel 
of  coals,  but  for  a  certain  quantity  of  a  certain  description.  But 
Ihough  not  jtislly  meanuring  such  coals  is  a  local  omission  of  a 
local  act,  required  by  the  13th  section  of  the  act  to  be  performed  at 
the  place  where  the  coals  arc  kept  for  sale,  at  w  hich  place  the  bushel 
of  Queen  .inttr  is  required  to  be  kept  and  used,  for  the  purpose  of 
measuring  the  coals  into  sacks  of  a  certain  description,  in  which  they 
are  to  be  carried  to  the  buyer  ;  and  therefore  the  offence  is  local,  and 
must  be  laid  in  the  coimty  where  the  coals  were  put  into  the  sacks 
without  having  been  so  justly  measured.  ButterfiM,  qui  tarn,  v.  Windlc 
and  another.    4  East,  385. 

A  dealer  in  cnals  by  the  chaldron,  who  sold  to  another  by  the  chal- 
dron, a  certain  (quantity,  as  and  ffjr  10  chaldron  of  coals,  Jiool  measure, 
without  justly  measuring  the  same  with  the  lawful  bushel  of  Queen 
Jinne,  is  liable  to  the  penally  of  .50/.  imposed  by  the  13th  section  of  the 
Stat.  3  Geo.  II.  c.  26.  upon  such  defaulters  who  sell  coals  b\i  the  chal- 
dron, or  lesser  (/uantitij,  without  measuring  them.  Parish,  t/ui  tarn,  v. 
Thom/isoii,  E.  43  Geo.  111.    3  East,  525. 

By  slat.  4  Geo.  II.  r.  30.  owners  or  masters  of  ships  shall  not  en- 
hance the  price  of  coals  in  the  river  of  Thames,  by  keeping  of  tiirn 
in  delivering  of  coals  there,  under  the  penalty  of  100/.  &e. 

Stat.  13  Geo.  II.  c.  21.  inflicts  penalty  of  treble  damages  on  persons 
damaging  or  destroying  coal-works. 

Sec  the  stat.  6  Geo.  III.  c.  22.  now  in  force,  as  to  the  loading  coal- 
ships,  at  jVewcastle  and  Sunderland,  in  turn,  according  to  lists  to  be 
made  there. 

By  the  stat.  7  Geo.  III.  c.  23.  explained  and  amended  by  26  Geo.  III. 
I.  83.  and  38  Geo.  III.  c.  56  (loc.  i:f  fiers.)  (in  force  till  June  I,  1812. 
See  ante.)  The  Laud  Coal  AIeter\<t  Office  for  Eondon,  and  between  the 
To^er  and  JJmehoiise-hole,  is  established  and  regulated.  And  the  duty  of 
that  officer  and  the  labouring  coal-meters  in  measuring  coals  is  ascer- 
tained. By  the  same  stat.  26  Geo.  III.  c.  83.  further  regulations  arc  made 
as  to  the  coal-meters'  sacks,  which,  when  sealed,  are  to  he  four  feci 
four  inches  long,  and  twenty-six  inches  broad  Penalties  arc  imposed  on 
the  laboin-ing  metei's  ami  drivers  for  mis!)ehavinur,  and  the  mode  of 
remcasurcment  settled,  if  required  by  the  consumer. 

Stat.  28  Geo.  HI.  c.  53.  was  past  to  indenuiify  the  London  coal- 
buyers  against  certain  penalties,  which  they  had  literallij  incurred  un- 
der stats.  9  .^nn.  e.  28.  and  3  Geo.  It.  c.  26.  and  also  for  the  purpose 
of  putting  an  end  to  the  Society  at  the  Coid-Exchange,  formed  to  re- 
gulate (i.e.  to  monopolize)  the  trade;  subjecting  all  persons,  abovt: 
five  in  number,  entering  into  covenant  or  partnerships,  to  pi..iishmeii< 
by  indictment  or  inforination  in  B.  li. 
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A  great  numbei-  of  acts,  confined  in  the  extent  of  the  district  with- 
in which  they  are  to  operate,  (and  therefore  classed  not  in  the  gene, 
ral  body  of  statutes,  but  in  tlie  list  of  local  and  personal  acts,)  have 
been  from  time  to  lime  passed  to  regulate  the  dealings,  and  prevent 
the  fmuds  of  dealers  in  coals. 

See  45  Geo.  III.  c.  128.  (continued  by  subsequent  acts,)  for  allowing 
a  certain  quantity  of  coals,  Sec.  to  be  brought  to  London  by  inland  na. 
ligation. 

COAT-ARMOUR,  Coals  of  arms  were  not  introduced  into  seals, 
nor  indeed  into  any  other  use,  till  about  the  reign  of  Hkhard  the 
First,  who  brought  them  from  the  Croisude  in  the  Holy  Land;  where 
tlicy  were  first  invented  and  painted  on  the  shields  of  ilie  knights, 
to  distinguish  the  variety  of  persons  of  eveiy  Christian  nation  who  re- 
sorted  thither,  and  who  could  not,  when  clad  in  complete  steel,  be 
otherwise  known  or  ascertained.    2  Comm.  3ofi. 

It  is  the  business  of  the  courl  miliiarit,  or  the  court  of  c/iiralrii,  ac- 
cording to  Sir  Mallhew  Hale,  to  adjust  ihc  right  of  armorial  ensigns, 
bearings,  crests,  supporters,  pennons,  &c.  and  ;ilso  rights  of  place  or 
precedence,  where  the  king's  patent  or  act  of  parliament  (which  can- 
not be  overruled  by  this  court)  have  not  already  determined  it.  3 
Comm.  105. 

COCHERINGS,  An  exaction  or  tribute  in  Ireland,  now  reduced  to 
chief  rents.    See  Botwght. 

COCHINEAL.  The  importation  of  cochineal  from  ports  in  Sfiain 
declared  lawful.  Stat.  6  jinn.  c.  33.  Any  persons  may  import  cochi- 
neal into  this  kitigdom,  in  ships  belonging  to  Great  liritain,  or  other 
country  in  amity,  from  any  place  whatsoever,  by  stat.  7  Geo.  II.  cap. 
18.    See  tit.  Kavigation  Acts. 

COCKET,  cockettum^  A  seal  belonging  to  the  king's  custom- 
house ;  or  rather  a  scroll  of  parchment  sealed,  and  delivered  by  the 
officers  of  the  custom>housc  to  merchants,  as  a  "warrant  that  their 
merchandises  are  customed ;  which  parchment  is  otherwise  called 
literx  de  cocketto,  or  litera  teatimoniales  de  coketto.  Slat.  1 1  Hen.  VI. 
c.  15.  Reg.  Orig.  179.  192.  Sec  also  jl/arf.  Kxch.  vol.  1.  c  18.  The 
word  cockettum  or  cocket,  is  also  taken  for  the  custom-house  oi'  office 
where  goods  to  be  transported  were  first  entered,  and  paid  their  cus- 
toms, and  had  a  cocket  or  certificate  of  discharge  ;  and  cockcita  lana 
is  wool  duly  entered  and  cocketted,  or  authorized  to  be  transported. 
Mem.  in  Scac.  23  £dw.  I. 

Cocket  is  likewise  used  for  a  sort  of  measure,  Fleta,  lib.  2.  cafi.  9. 
Paytia  vero  integer  quadrantatis  fnimenti  fiovderabit  unum  cocket  et 
dimidium;  and  it  is  made  use  of  for  a  distinction  of  bread,  in  the  sta- 
tute of  bread  and  ale,  51  iftn.  HI.  stat.  1.  ord.  firo  /listor;  where  men- 
tion is  made  of  wastel  bread,  cocket  bread,  bread  oftreet,  and  bread  of 
common  wheat.  The  wastel  bread  being  what  we  now  call  the  fness 
tread,  or  I'rench  bread  j  the  cocket  bread  the  second  sort  of  ■while 
bread;  bread  of  trect,  and  of  common  wheat,  broivn,  or  household 
tread,  t^c.    See  Bread, 

COCKSETUS,  A  boatman,  cocXsTOoin,  or  coxon.  Cornel. 

COCULA,  A  cogue,  or  little  drinking-cup,  in  form  of  a  small  boat, 
used  especially  at  sea,  and  still  retained  in  a  cogue  [cag  or  kegne]  of 
brandy.  These  drinkiiig-eups  are  also  used  in  taverns  to  drink  new 
sherry,  and  other  white  w  ines  which  look  foul  in  a  glass. 

CODICIL,  codicillus,  from  codex,  a  hook,  a  writing.]  A  schedule, 
er  supplement  to  »  viil,  where  any  thing  is  omitted  wliich  the  testa- 
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tor  would  add,  or  where  he  would  explain,  alter  or  retract  what  he 
hath  done.    See  tit.  H'i/I,  Dnthe. 

Co-ExEcvTOKs.    Sec  Krccutora. 

COFFEE,  Tea,  Chocolate,  and  Cocoa  Nuts. 

The  duties  on  these  articles  form  a  branch  of  the  public  revenue, 
under  the  head  of  Cuntoms  and  /ixcise;  and  like  all  other  subjects 
of  those  jurisdictions,  are  liable  to  a  variety  of  penal  regulations  by 
acts  of  parliament,  necessary  to  prevent  the  numerous  frauds  and  eva- 
sions daily  endeavoured  to  be  practised,  to  the  impoverishment  of 
government,  and  the  injury  of  the  fair  trader.  See  lit.  Mxciae,  Cu»- 
toniK,  and  also  tit.  A'avigalion  Acts. 

COFRA,  A  coffer,  chest,  or  trunk.  Munimenta  Hoifiit.  SS.  Trinit. 
dt  l'un<rfracto,  MS.  /ot.  .50. 

COFFERER  or  the  KING'S  HOUSEHOLD,  Is  a  principal  offi- 
cer of  the  king's  house,  next  under  the  controller,  who,  in  the  count- 
ing-house, and  elsewhere,  hath  a  special  charge  and  oversight  of 
other  officers  of  the  household,  to  all  which  he  pays  tlieir  wages. 
This  ofliccr  passes  his  accounts  in  the  Exchequer.  Sec  stat.  39  Eliz. 
c.  7. 

COfJGLE,  A  small  fishing  boat  upon  the  coasts  of  Yorkshire;  and 
cage,  (cogones,)  are  a  kind  of  little  ships  or  vessels  used  in  the  rivers 
Ouse  and  Hvmbcr^  stat.  23  flen.  VIII.  c.  18.  See  Mar.  Purh^  anno 
1066.  And  hence  the  cogmcn,  boatmen  or  seamen,  who,  after  ship- 
wreck or  losses  by  sea,  travelled  and  wandered  about  to  defraud  the 
people  by  begging  and  stealing,  till  they  were  restrained  by  divers 
good  laws.    Dtt  Frexnr. 

COGNATI,  Relations  by  the  mother,  as  the  agnali  are  relations  by 
the  father. 

COGNATIONE,  A  writ  of  Cousenagc.    See  Cosemge. 

COGNISANCE,  or  cognizance,  Fr.  commsauncc,  Lat.  cognith.']  Is 
used  diversely  in  our  law  ;  sometimes  for  an  acknowledgment  of  a 
Jinf.  See  tit.  J''ine.  In  replevin,  cngnisance,  or  conumnce,  is  the  an- 
swer given  by  a  defendant,  who  hath  acted  as  bailiff,  ts^c.  to  another, 
in  making  a  distress.    See  lit.  Ditfresx,  J^r/ilevin. 

The  most  usual  sense  in  which  this  term  is  now  used,  is  relative  to 
the  claim  of  Cognisance  of  Pleas.  This  is  a  privilege  granted  by  the 
king  to  a  city  or  town,  to  hold  plea  of  all  contracts,  sic.  within  the  li- 
berty of  the  franchise;  and  when  any  man  is  impleaded  for  such  mat- 
ters in  the  courts  of  U'cslminslcr,  the  mayor,  &c.  of  such  franchise 
may  ask  cognisance  of  ihe  plea,  and  demand  that  it  shall  be  determin- 
ed before  them  ;  but  if  the  courts  al  IVestminsier  arc  possessed  of 
the  plea  before  cognisance  be  demanded,  it  is  then  too  late.  Terms 
de  Ley.  See  stats.  9  Hen.  IV.  c.  5.  8  Hen.  VI.  c.  26.  3  Comm.  298. 
4  Comm.  277.    Sec  tit.  Pleading. 

Cognisance  of  Pleas  extends  not  to  assises  ;  and  when  granted,  the 
original  shall  not  be  removed.  It  lies  not  in  a  tjuare  imftcdit,  for  they 
cannot  write  to  the  bishop,  nor  of  a  plea  out  of  the  county  court, 
which  cannot  award  a  resummons.  Sec.  Jenk.  Cent.  31.  34.  This 
cognisance  shall  he  demanded  the  first  day  ;  and  if  the  demandant  in 
a  plea  of  land  counterpleads  the  franchise,  and  the  tenant  joins  with 
the  claim  of  the  franchise,  and  it  is  found  against  the  franchise,  the 
demandant  shall  recover  the  land  ;  but  if  it  be  found  against  the  de- 
mandant, the  writ  shall  abate.    Bid.  18. 

There  are  three  .virts  (.f  inferior  jnrisdictionsy  one  whereof  \fi  fenere 
/ilacita,  and  this  is  the  lowest  sort ;  for  it  is  only  a  concurrent  juris- 
diction, and  the  party  may  sue  there,  or  in  the  king's  courts,  if  ha 
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will.  The  second  is  eonusancr  of  /ilras,  and  by  this  a  right  is  vested 
in  the  lord  of  the  franchise  to  hold  thi-  pica,  and  he  is  the  only  person 
who  can  take  advantage  of  it.  The  third  sort  is  an  cxemjii  jiirUdic- 
tiori,  as  where  the  king  f;ranls  to  a  great  city,  that  the  inhabitants 
thereof  shall  be  sued  within  their  city,  and  not  elsewhere  ;  this  grant 
may  be  pleaded  to  the  jurisdiction  of  the  court  of  A'.  B.  if  there  be  a 
court  within  that  city  which  can  hold  plea  of  the  cause,  and  noiody 
cart  take  advantat^c  this  ftriviUge  btit  a  dr/eudatit;  for  if  he  will 
bring  certiorari,  that  will  remove  the  cause,  6ui  he  mail  waive  ii  if  he 
will,  so  that  the  privilege  is  only  for  his  benefit.  3  Sal/c.  79,  80.  fit. 
4.   //i7.  1  .'Inn.  B.  K.  Croase  v.  Smith. 

King  Hniry  VIII.  by  leltert  /latent  of  the  14th  of  his  reign,  and 
conhrined  by  parliament,  S'rff?!/*';/  to  the  Universittj  of  Oxford  conusance 
of  /iteasj  in  lehich  a  scholar  or  acrvant  of  a  college  should  be  party,  ifa 
ijuod  justiciarii  de  utrogue  banco  se  non  intromittant,  jtn  attorney  of 
C.  B.  sued  a  scholar  in  C.  B.  for  battery.  By  the  court,  this  general 
grant  does  not  extend  to  take  away  the  special  privilege  of  any  court 
without  special  words.  X</.  Re/i.  304.  Mich.  5.  C.  C.  B.  Oxford 
(University's)  Case. 

If  a  scholar  of  Oxford  or  Cambridge  be  sued  in  chancery  for  a  sfiecial 
lierformunce  of  a  contract  to  lease  lands  in  Aliddlcsex,  the  University 
shall  not  have  consusance,  because  they  cannot  sequester  tlie  lands. 
Gilb.  Hist,  of  C.  P.  194.  cites  2  I'ent.  36S. 

Conusance  must  be  demanded  before  an  imparlance,  and  the  same 
term  the  writ  is  returnable,  after  the  defendant  a/i/iears;  because,  till  he 
appears,  tliere  is  no  cause  in  court,  otherwise  there  would  be  a  delay 
of  justice  ;  for  if  after  imparlance,  when  the  defendant  has  a  day  al- 
ready allowed  him,  he  would  have  two  days,  since  when  the  conusance 
as  allowed,  the  franchise  prefiices  a  day  to  both  parties  to  appear  be- 
fore them  ;  and  it  is  the  lord's  laches  if  he  does  not  come  soon  enough 
not  to  delay  the  parlies.    Gilb.  Hist,  of  C.  P.  196. 

Conusance  was  granted  to  the  University  of  Oxford,  (no  cause  being 
shown  to  the  contrary,)  in  Easter  Term,  9  Geo.  11.  in  the  case  of 
Woodcocke  and  Brooke.  Hardw.  2il.  See  further, under  tit.  Courts  of 
the  University. 

Cognisance  also  signifies  the  badge  of  a  waterman  or  servant,  whicti 
is  usually  the  giver's  crest,  whereby  he  is  known  to  belong  to  this 
or  that  nobleman  or  gentleman.  Diet. 

COGNISOK  A.ND  COGN'ISEE.  Cognisor,  is  he  that  passeth  or  ac- 
knowledgelh  a  fine  of  lands  or  tenements  to  another ;  and  cognisee 
is  he  to  whom  the  fine  of  the  said  lands,  kc.  is  acknowledged.  Stat. 
32  Hen.  VIII.  c.  5. 

Cognition,  Is  tlw;  process,  whereby  molestation  is  determined.  Scotch. 
Diet. 

COGNITIONES,  Ensigns  and  arras,  or  a  military  coat  painted  with 
arms.    Mat.  Paris,  1250. 

COGNITIONIBUS  MITTENDIS,  .\  writ  to  one  of  the  king's  jus- 
tices of  the  Common  Pleas,  or  other  that  hath  power  to  take  a  fine, 
tvho,  having  taken  the  fine,  defers  to  certify  it,  commanding  him  to 
certify  it.    Reg.  Orig.  68. 

COGNOVIT  ACTIONEM,  Is  where  a  defendant  acknowled.<;es  or 
confesses  Uie  plaintiff's  cause  against  him  to  be  just  and  true  ;  and 
before  or  after  issue,  suffers  judgment  to  be  entered  against  him  with- 
out trial.  And  here  the  confession  generally  extends  no  further  than 
to  what  is  contained  in  the  declaration  ;  but  if  the  defendant  will  con- 
fess more,  lie  may.    1  Roll.  929.    Jhb.  178. 
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COGWARE,  Is  said  to  be  a  sort  of  coarse  clotlis,  made  in  aivers 
parts  ii(  Jiag/and,  of  which  mention  is  made  in  the  stat.  13  Sich.  U. 
cap.  10. 

COHUAGIUM,  A  tribute  paid  by  those  who  met  promiscuously  in 
the  market  or  fair  j  t/ioua  signifying  a  promiscuous  multitude  of  men 
in  a  fair  or  market.  Quicii  ub  amni  thelonio,  {lasmgio,  ponla^o,  cohua- 
gio,  fialluf^ioy  iJt:.    D»  Cange. 

Ct)!!'')  "'/o  j  A  title  given  to  Serjeants  at  law,  who  are  called 
Scrjianta  of  llu-  Coif,  from  the  lawn  coi/"  they  wear  on  their  heads  un» 
der  their  caps,  when  they  are  created.  The  use  of  it  was  anciently 
to  cover  tonsvram  f/rriVo/rm,  otherwise  called  cororia  ctericalin;  because 
the  crown  of  the  head  was  close  shaved,  and  a  border  of  hair  left 
round  the  lower  part,  which  made  it  look  like  a  crown.  Blount.  See 
lit.  Clrrk. 

COIN,  citna  /ircunia.']  Seems  to  come  from  the  Fr.  coign,  i.  e.  an- 
^ttua,  a  corner,  whence  it  has  been  held,  that  the  ancicntest  sort  of 
coin  was  square  with  corners,  and  not  round  as  it  now  is.  It  is  any 
sort  of  money  coined.  Crom/i.  Jurisd.  2'20.  Coin  is  a  word  collective, 
which  contains  in  it  all  manner  of  the  several  stamps  and  species  of 
money  in  any  kingdom  ;  and  Uiis  is  one  of  the  royal  prerogatives 
belonging  to  every  sovereign  prince,  that  he  alone  in  his  own  domi- 
nions may  order  and  dispose  the  quantity,  value,  and  fashion  of  his 
coin.  But  the  coin  of  one  king  is  not  current  in  the  kingdom  of  an* 
other,  unless  it  be  at  great  loss  ;  though  our  king  by  his  prerogative 
may  nuikc  any  foreign  coin  lawful  money  of  England  at  his  plea- 
sure, by  proclamation.  Terms  <lc  Ley.  If  a  man  binds  Iiimself  by 
bond  to  pay  one  hundred  potmds  of  lawful  money  of  Great  Britain, 
and  the  person  bound,  the  obligor,  pays  the  obligee  the  money  in 
Jfrencli,  S/ianii/i,  or  other  coin,  made  current  eitlicr  by  act  of  parlia- 
ment or  the  king's  proclamation,  the  obligation  will  be  well  performed. 
Co.  Lit.  207.  iJut  it  is  said  a  payment  in  farthings  is  not  a  good  pay- 
ment.   2  Inst.  517.    Sec  /lost. 

When  a  person  has  accepted  of  money  in  paj  incnt  from  another, 
and  put  the  same  uito  his  purse,  it  is  at  Itis  peril  after  his  allowance ; 
and  he  shall  not  then  take  exception  to  it  as  bad,  notwithstanding  he 
presently  reviews  it.    Terms  dc  Ley. 

Of  Offences  relating  to  the  Coin. 

Two  offences  respecting  the  coin,  are  made  treason  by  the  stat.  25 
iirfty.  III.  c.  2.  These  are,  the  actual  counterfeiting  the  gold  and  silver 
coin  of  this  kingdom  ;  or  the  im/iorting  such  cotmterfeit  money  with 
an  intent  to  utter  it,  knowing  it  to  be  false.  But  these  not  being 
found  sufficient  to  restrain  the  evil  practices  of  coiners  and  false  mo- 
neycrs,  other  statutes  have  been  since  made  for  that  purpose. 

By  stat.  1  M.  st.  2.  c.  6.  if  any  person  shall  falsely  forge  or  coun- 
terfeit any  such  kind  of  coin  of  gold  or  silver,  as  is  not  the  proper 
coin  of  this  realm,  but  shall  be  current  within  this  realm  by  consent  of 
the  crown  ;  such  offence  shall  be  deemed  high  treason.  And  by  stat. 
1  5c  2  P.  is"  c.  1 ) .  if  any  person  do  bring  into  this  realm  such  false 
or  counterfeit  foreign  money,  being  current  here,  knowing  the  same 
to  be  false,  with  intent  to  utter  the  same  in  payment,  they  shall  be 
deemed  offenders  in  high  treason.  The  money,  referred  to  in  these 
statutes,  must  be  such  as  is  absolutely  current  here,  in  all  payments, 
by  the  king's  proclamation ;  of  which  Uiere  is  none  at  present,  Pot- 
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tugat  money  being  only  taken  by  consent,  as  approachinp;  ihc  nearest 
to  our  standard,  and  fulling  in  well  enough  with  our  divisions  of 
money  into  pound*  and  shillings  ;  therefore  to  counterfeit  that  is  not 
high  treuson,  but  another  inferior  offence ;  but  see  as  to  counterfeit- 
ing 6y>aK;>A  dollars, made  current  coin,  4*  Geo.  Ill  f.71.and  45  Geo. III. 
c.  42.  by  which  persons  counterfeiting  dollars, or  tokens  issued  by  Baiiks 
of  England  OT  Irrland,  arc  declared  guilty  of  felony,  and  may  be  iriuispuri- 
ed  for  seven  years.  So  bringing  Ihc  same  into  the  kingdom  counterfeited. 
Persons  vending  and  uttering  the  same,  shall  sutler  for  first  oBence 
siic  months  imprisonmcDl,  and  second  oflcncc  two  years;  lliird  of- 
fence, transportation. 

Clipping  or  defacing  the  genuine  coin  was  not  hithei-to  included  in 
these  statutes;  but  by  stat.  5  £li:.c.  II.  clipping,  washing,  rounding, 
or  filing  for  wicked  gains'  sake,  any  of  the  money  of  this  realm,  or 
other  money  suffered  to  be  current  here,  shall  be  adjudged  high 
treason  ;  and  by  stat.  18  £li:.  c.  I.  the  same  species  of  ofl'ence  is  de- 
scribed in  other  more  general  words  ;  viz.  impairing,  diminishing, 
falsifying,  scaling,  and  lightening,  are  made  liable  to  the  same  pe- 
nalties. 

By  stat.  8Sc9  tVm.  III.  r.  26.  (made  perpetual  by  7  ^/m.  c.  25.) 
whoever,  without  proper  authority,  shall  knowingly  make  or  mend,  or 
assist  in  so  doing,  or  shall  buy,  sell,  conceal,  hide,  or  knowingly  liane 
in  his  possession  any  implements  of  coinage  specified  in  the  act,  or 
other  tools  or  instruments  proper  onltj  for  the  coinage  of  money ;  or 
shall  convey  the  same  out  of  .the  king's  mint;  he,  together  with  his 
counsellors,  procurers,  aiders,  and  abettors,  shall  be  guilty  of  high 
treason,  which  is  much  the  severest  branch  of  tlie  coinage  law.  The 
statute  farther  enacts,  that  to  mark  any  coin  on  the  edges  with  letters, 
or  otherwise,  in  imitation  of  those  used  in  the  mint ;  or  to  colour, 
gild,  or  case  over  any  coin  resembling  the  current  coin,  or  even 
round  blanks  of  base  metal,  shall  he  construed  high  treason.  But  all 
prosecutions  on  this  act  are  to  be  commenced  within  three,  months 
after  the  commission  of  the  offence ;  except  those  for  making  or 
mending  any  coining  tool  or  instrument,  or  fur  the  making  letters  on 
money  round  the  edges ;  which  are  directed  to  be  commenced  within 
SIX  months  after  the  offence  committed.    See  stat.  7  ^/nn.  c.  25. 

And,  lastly,  by  slat.  15  16  Geo.  11.  c.  28.  if  any  person  colours  or 
alters  any  shilling  or  sixpence,  either  lawful  or  counterfeit,  to  make 
them  respectively  resemble  a  guinea  or  half  guinea;  or  any  half- 
penny or  farthing,  to  make  them  respectively  resemble  a  shilling  or 
sixpence  ;  this  is  also  high  treason ;  but  the  offender  shall  be  par- 
doned, in  case  (being  out  of  prison)  he  discovers  and  convicts  two 
•ther  offenders  of  the  same  kind. 

Offences  relating  to  the  coin,  not  amounting  to  treason,  and  under 
which  may  be  ranked  some  inferior  misdemeanors  not  amounting  to 
felony,  are  thus  declared  by  a  series  of  statutes,  here  recited  in  the 
order  of  time.  By  slat.  27  £rf-j.  I.  c.  3.  none  shiJI  bring  pollards 
and  crockai'ds  (which  were  foreign  coins  of  base  metai)  into  the 
i-ealm,  on  pain  of  forfeiture  of  life  and  goods.  By  stat.  9  Ed-a.  HI. 
*/.  2.  no  sterling  money  shall  he  melted  down,  upon  pain  of  forfeiture 
thereof  By  stat.  17  kj:v.  HI.  none  shall  be  so  hardy  to  bring  false 
and  ill  money  into  the  realm,  on  pain  of  forfeiture  of  life  and  mem- 
bers of  the  persons  importing,  and  the  searchers  permitting  such  im- 
portation. By  stat.  3  Hen.  V.st.  1.  to  make,  coin,  buy,  or  bring  into 
the  realm  any  gally-halfpence,  suskins,  or  dotkiiis,  in  order  to  utter 
them,  is  felony ;  and  knowingly  to  receive  or  pay  them,  or  blanka, 
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(stal.  2  Ifen.  VI.  c.  9.)  incurs  a  foiTeUure  of  a  hundred  shillings.  By 
stal.  \i  Eliz.  c.  3.  such  as  forge  any  foreign  coin,  although  it  be  not 
made  current  here  by  proclamation,  shall  (with  their  aiders  and  abet- 
tors) be  guilty  of  misprision  of  treason.  Sec  tit.  Mia/insion.  By 
Stat.  13  Sc  ]  i  Car.  II.  c.  31.  the  offence  of  melting  down  any  current 
silver  money  shall  he  punished  with  forfeiture  of  the  same,  and  also 
the  double  value  ;  and  the  offender,  if  a  freeman  of  any  town,  shall  be 
disfranchised  ;  if  not,  shall  suffer  six  months'  imprisonment.  By  stat. 
6  &  7  "^"1.  III.  c.  17.  if  any  person  buys  or  sells,  or  knowingly  has  in 
his  custody,  any  clippings  or  filings  of  the  coin,  he  shall  forfeit  the 
same  and  500/.  one  moiety  to  the  king,  and  the  other  to  the  in- 
former i  and  be  branded  in  the  checl:  with  the  letter  Ji.  [But  sec 
tit.  CVcri'i/.]  By  stat.  8  &  9  Wm.  III.  c.  26.  no  person  shall  blanch,  or 
whiten,  copper  for  sale,  (which  makes  it  resemble  silver,)  nor  buy  or 
sell,  or  offer  for  sale,  any  malleable  composition,  which  shall  be  hea- 
vier than  silver,  and  look,  touch,  and  wear  like  gold,  but  beneath  the 
standard ;  nor  shall  any  person  receive  or  pay  at  a  less  rate  than  it 
imports  to  be  of,  (which  demonstnites  a  consciousness  of  its  baseness, 
and  a  fraudulent  design,)  any  counterfeit  or  diminished  milled  money 
of  this  kingdom,  not  being  cut  in  pieces ;  an  operation  which  is  ex- 
pressly dii'cctcd  to  be  perfomied  when  any  such  money  sliall  be  pro- 
duced in  evidence,  and  which  any  person,  to  whom  any  gold  or  silver 
money  is  tendered,  is  empowered  (by  stats.  9  &;  10  IVm.  III.  c.  21. 
13  Geo.  III.  r.  71.  and  14  Geo.  III.  c.  70.)  to  perform  at  his  own  ha- 
zard ;  and  the  ofliccrs  of  the  Exchequer,  and  the  receivers-general  of 
the  taxes,  arc  particularly  refjuired  to  perform  ;  and  all  such  persons 
so  blanching,  selling,  5cc.  shall  be  guilty  of  felony,  and  may  be  prose- 
cuted for  the  same  at  any  lime  w*ithin  three  months  after  the  offence 
committed. 

But  these  precautions  not  being  found  sufficient  to  prevent  the  ut- 
tering of  false  or  diminished  money,  which  was  only  a  misdemeanor  at 
common  law,  it  is  enacted  by  stats.  15  &  16  Geo.  II.  r.  2H.  that  if  any 
person  shall  utter  or  tender  in  payment  any  counterfeit  cuin,  knowing 
it  to  be  so,  he  shall  for  the  first  offence  be  imprisoned  six  months, 
and  find  sureties  for  his  good  behaviour  for  six  months  more ;  for  the 
second  offence  shall  be  imprisoned  two  years,  and  find  sureties  for  two 
years  loiu^n  ;  and  for  the  third  offence,  shall  be  guilty  of  felony  with- 
out biiK  lii  ijf  clergy.  Also  if  a  person  knowingly  tenders  in  payment 
any  counterfeit  money,  and  at  the  same  lime  has  more  in  his  custo- 
dy;  or  shall,  ivithhi  ten  days  after,  knowingly  tender  other  false  mo- 
ney ;  he  shall  be  deemed  a  common  utterer  of  cotinterfcit  money,  and 
shall  for  the  first  oflencc  be  imprisoned  one  year,  and  find  sureties 
for  his  good  behaviotu"  two  years  longer  ;  and  for  the  scconti  be  guilty 
of  felony  without  benefit  of  clergy.  By  tlie  same  statute  it  is  also 
enacted,  that  if  any  person  counterfeits  the  lo/i/ier  cuiii,  he  shall  suf- 
fer two  years'  imprisonment,  and  finil  sureties  for  two  years  more. 

By  stat.  IJ  (ifo.  HI.  c.  40.  persons  counterfeiting  co/i/ifr  lialflience 
ox  farthiv}^!!.,  with  their  abettors;  or  buying,  selling,  receiving  or  put- 
ling  off  any  counterfeit  copper  money,  (not  being  cut  in  pieces  or 
melted  down,)  at  a  less  value  than  it  imports  to  be  of,  shall  be  guilty 
of  single  felony.  .-Knd  by  stat.  14  Geo.  ill.  c.  42.  (made  perpetual 
by  39  Gc'j.  III.  c.  75.)  if  any  tjuantity  of  money  exceeding  the  sum  of 
five  pounds,  being  or  purporting  to  be  the  silver  coin  of  this  realm,  but 
below  the  standard  of  the  mint  in  weight  or  fineness,  shall  be  imported 
into  Great  Britain  or  Irclaml.,  the  same  shall  be  forfeited,  in  equal 
moieties,  to  the  crown  and  prosecutor. 
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By  45  Geo.  III.  f.  139.  counterfeiting  foreign  copper  coin,  &c.  is 
punislubic  by  imprisonment ;  and  for  second  offence,  transportation ; 
and  houses  of  suspected  persons  may  be  searched,  and  counterfeited 
coin  seized,  &c. 

The  coming  of  money  is  in  all  stales  the  act  of  the  sovereign  /wwrr; 
tliat  its  value  may  be  known  on  inspection.  And  with  regard  to 
coinage  in  general,  there  are  three  things  to  be  considered  therein  ; 
the  materials,  the  impression,  and  the  denomination.  With  regard 
to  the  matrriah.  Sir  lidwaril  Coke  lays  it  down  (2  Inst.  57".)  that  the 
money  of  England  must  cither  be  of  gold  or  silver  ;  and  none  other 
was  ever  issued  by  tlic  royal  authority  till  16*2,  when  copper  farthings 
and  halfpence  were  coined  by  Charlen  II.  and  ordered  by  proclama- 
tion to  be  current  in  all  payments,  under  the  value  of  sixpence,  and 
not  otherwise.  But  this  copper  coin  is  not  upon  the  same  footing 
with  the  other  in  many  respects,  particularly  with  regard  to  the  of- 
fence of  coinilerfciting  it,  as  has  been  already  noticed.  And  as  to  the' 
silver  coin,  it  was  enacted  by  stat.  M  Geo.  HI.  c.  42.  that  no  tender  of 
payment  in  silver  money,  exceeding  twenty-five  pounds  at  one  time, 
shall  be  a  sufficient  tender  in  law  for  more  than  its  value  by  weight, 
at  the  rate  of  5».  2d.  an  ounce.  This  was  a  clause  in  a  temporary  act, 
which  was  continued  till  1783,  since  which  time  it  does  not  appear  to 
have  been  revived. 

As  to  the  im/iression^  the  stamping  thereof  is  the  unquestionable 
prerogative  of  the  Crown  ;  for  though  divers  bishops  and  monasteries 
had  formerly  the  privilege  of  coining  money,  yet,  as  Sir  Matthew  Hale 
observes,  (1  /fist.  P.  C.  191.)  this  was  usiially  done  by  special  grant 
from  the  king,  or  by  prescription,  which  supposes  one  ;  and  there- 
fore was  derived  from,  and  not  in  derogation  of,  the  royal  preroga- 
tive. Besides  that  they  had  only  the  profit  of  the  coinage,  and  the 
power  of  instituting  either  the  impression  or  denomination ;  but  had 
usually  the  stamp  sent  them  from  the  Exchequer. 

The  denomination^  or  the  value  for  which  the  coin  is  to  pass  cur- 
rent, is  likewise  in  the  breast  of  ihc  king;  and  if  any  unusual  pieces 
are  coined,  that  value  nmst  Ije  ascertained  by  proclamation.  In  order 
to  fix  the  value,  the  weight  and  the  fineness  of  the  metal  arc  to  be  taken 
into  consideration  together.  When  a  given  weight  of  gold  or  silver 
is  of  a  given  fineness,  it  is  then  of  the  true  standard,  and  imUciI  Ester- 
ling  or  sterling  metal ;  a  name  for  which  there  are  various  reasons 
given,  but  none  of  them  entirely  satisfactory.  See  S/iclm.  Gloan.  203. 
J3u  Fresne,  3.  165.  The  most  plausible  opinion  seems  to  be  that  adopt- 
ed by  those  two  etymologists,  that  the  name  was  derived  from  the 
^sterlings  or  Easterlings,  as  those  Saxons  were  anciently  called  who 
inhabited  that  district  of  Clemianii  now  occupied  by  the  f/ansiorjn.t 
and  their  appendages ;  the  earliest  traders  in  modern  Euro/ic.  Of  this 
sterling  or  cslerling  metal,  all  the  coin  of  the  kingdom  nuist  be  made, 
by  Stat.  25  lulw.  III.  c.  13.  So  that  the  king's  prerogative  seemetli 
not  to  extend  to  the  debasing  or  enhancing  the  value  of  the  coin,  be- 
low or  above  the  sterling  value  ;  2  Inst.  577.  though  Sir  Matthew 
Hale  (1  ffate'n  P.  C.  194.)  appeals  to  be  of  anotlier  opinion.  The 
king  may  also,  by  his  proclamation,  legitimate  foreign  coin,  and  make 
it  current  here;  declaring  at  what  value  it  shall  be  taken  in  payments. 
1  Hate't  P.  C.  197.  But  this  it  seems  ought  to  be  by  comparison 
with  the  standard  of  our  own  coin,  otherwise  the  consent  of  parliament 
ivill  be  necessarv.    The  king  may  also  at  any  time  decrv,  or  cry  down 
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any  coin  of  tlic  kingdom,  and  make  it  no  longer  current.  1  lialc'i 
P.  C.  197. 

This  standard  hath  been  frequently  varied  in  former  times ;  hul 
l>aih  for  many  years  pasl  been  thus  invariably  settled.  The  pound 
troy  of  |;oUl,  consisting  of  twenty-two  carats  (or  2+tli  parts)  fine,  and 
two  of  alloy,  is  divided  into  forty-lour  guineas  and  u  half  of  tiic  present 
value  of  21*.  each.  And  the  pound  troy  of  silver,  consisting  of  eleven 
ounces  and  two  penny  weights  fine,  and  eighteen  pennyweights  alloy, 
is  divided  into  sixty-two  shillings.    Sec  Fotkca  on  Kn,qlhh  Cr/ms, 

In  the  7th  year  of  King  William  lU.  an  act  was  made  for  calling  in 
all  the  old  coin  of  the  kingdom,  and  to  melt  it  down  and  rccoin  it ; 
the  delicicncies  whereof  were  to  be  made  good  at  the  public  charge; 
and  in  every  hundred  pound  coirnrd,  40/.  was  to  be  shillings,  and  10/. 
sixpences,  under  certain  penalties. 

Persons  brinjjing  plate  to  the  Miul  to  be  coined,  were  to  have  the 
same  weight  ot  money  delivered  out  as  an  encouragement ;  and  re- 
ceivers-general of  ta.xcs.  Sec.  were  to  receive  money  at  a  large  rate  per 
ounce.  Our  guineas  have  been  raised  and  fallen,  as  money  has  been 
scarce  or  plenty,  several  times  by  statute ;  and  anno  3  Geo.  I.  guineas 
were  valued  at  21*.  at  which  they  now  pass. 

A  duty  of  10s.  per  ton  was  imposed  on  wine,  beer,  and  brandy  im- 
ported, called  the  comagr  duly,  granted  for  the  expense  of  the  king's 
coinage,  but  not  to  exceed  3,000/.  per  annum.  Stat.  18  Car.  II.  ca/i. 
5.  This  duty  for  coinage  hath  been  continued  and  advanced,  from 
time  to  time  by  divers  statutes;  and  by  stat.  27  Geo.  II.  c.  11.  (ex- 
plaii\ed  by  stat.  27  Geo.  III.  c.  13.  §  64.^  the  treasury  is  to  apply  15,000/. 
a  year  to  the  expenses  of  the  mints  m  England  and  Scotland.  Stat. 
14  Geo.  III.  c.  92.  regulates  the  stamping  of  money-ivtighls,  the  fees 
for  which  arc  settled  by  stat.  15  Geo.  III.  c.  30.  at  \d.  for  every  12 
weights. 

COLl  BERTS,  colilierii.']  Were  tenants  in  socage;  and  particular- 
ly such  villeins  as  were  manumitted  or  made  freemen.  Domesday. 
But  they  had  not  an  absolute  freedom  ;  for  though  they  were  better 
than  servants,  yet  they  hud  superior  lords,  to  whom  they  paid  certain 
duties,  and  in  that  respect  they  miglu  be  called  servants,  though  tliey 
were  of  mi<ldle  condition,  between  freemen  and  servants.  Udertate 
carens  colibertus  diciiur  esse.    l)u  Cange. 

COLLATEK.AL,  collalcralis.^  From  the  Lat.  lilcrule,  sideways,  or 
that  which  hangeth  by  the  side,  not  direct  :  as  collateral  assurance  is 
that  which  is  made  over  and  above  the  deed  ilsclf ;  collateral  security 
is  where  a  deed  is  maile  of  other  land,  besides  those  granted  by  the 
deed  of  mortgage  ;  and  if  a  man  covenants  with  another,  and  cntci'S 
into  bond  for  performance  of  his  covenant,  tlie  Iwntl  is  a  collateral  as- 
surance, because  it  is  external,  and  without  the  nature  and  essence  of 
the  covenant.  If  a  man  hath  liberty  to  pitch  booths  or  standings  for 
a  fair  or  n\arket,  in  another  i>erson's  ground,  it  is  collateral  to  the 
ground.  The  private  woods  of  a  common  person,  within  a  forest,  may 
not  he  cut  down  without  the  king's  license  ;  it  being  a  prerogative 
collateral  to  the  soil.  And  to  be  subject  to  the  feetling  of  the  king's 
deer,  is  collateral  to  the  soil  of  a  forest.  L'rom/i.  Jurisd.  185.  Manrj. 
f..  66. 

CoLL.\TERAi.  CoNsANOLiMTv  Or  Kis'DRED.  Collateral  relations 
agree  with  the  lineal  in  this,  that  they  descend  from  the  same  stock  oi- 
ancestor;  but  differ  in  this,  that  they  do  not  descend  from  cacJi  other. 
Collateral  kinsmen,  therefore,  are  such  as  lineally  spring  from  one  and 
the  same  ancestor,  who  is  the  atirfis  or  root,  the  stifics,  trunk,  or  com- 
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mon  stock,  from  whence  these  relations  are  branched  out.  2  Comm. 
204.    Sec  tit.  Dt-acrni. 

Collateral  Descent,  and  Collateral  Warrantt.    Sec  De- 

scent  and  Warranty. 

Collateral  Issue,  Is  where  a  criminal  convict  pleads  any  matter, 
allowed  by  law,  in  bar  of  execution,  as  firrgnancy,  the  kind's  fiardoii, 
an  act  of  grace,  or  divertiiy  of  /lernon,  viz.  thai  he  or  she  is  not  the 
same  that  was  attainted,  See.  whereon  issue  is  taken,  which  issue  is  to 
be  tried,  by  a  Jury,  inmanter. 

COLLATIO  BONORUM,  Is  in  law  where  a  portion  or  money 
advanced  by  the  father  to  a  son  or  daughter,  is  brought  into  hoich/iot, 
in  order  to  have  an  equal  disiributory  share  of  his  personal  estate,  at 
his  death,  according  to  the  intent  of  the  stat.  22  &  23  Car.  II.  c.  10. 
jibr.  Caa.  Rq.  /j.  254.    See  tit.  Hoichtiol,  Executor. 

COLLATION  TO  a  BENEFICE,  coltalio  beneficii.']  Signifies  the 
bestowing  of  a  benefice  by  the  bishop,  or  other  ordinary,  when  he  hath 
right  of  patronage.    See  tit.  .4dvoivson. 

Collatione  eacta  I'M  POST  Mortem  alterius,  A  writ  directed 
to  the  Justices  of  the  Common  Pleas,  commanding  ihcm  to  issue  their 
writ  to  the  bishop,  for  the  admission  of  a  clerk  in  the  place  of  another 
presented  by  the  king ;  who  died  during  the  suit  between  the  king 
and  the  bishop's  clerk ;  for  judgment  once  passed  for  tlie  king's  clerk, 
and  he  dying  before  admittance,  the  king  may  bestow  his  presentation 
on  another.    Jicg.  Orig.  31. 

Collatioxe  Hkremitagii,  a  writ  whereby  the  king  conferred 
the  keeping  of  a  hermitage  upon  a  clerk.    Keg.  Orig.  303.  308. 

COLL.\TION  OE  SEALS.  This  was  wlien  upon  the  same  labef, 
one  seal  was  set  on  the  back  or  reverse  of  the  other. 

COLLATIVE  ADVOWSONS.    See  tit.  Advawson. 

COLLECTORS,  Of  money  due  to  the  king.  Stal.  20  Car.  II.  See 
Sicceivera. 

COLLEGE,  coUegium.'^  A  particular  corporation,  company  or  socie- 
ty of  men,  having  certain  privileges  founded  by  the  king's  license  ; 
and  for  colleges  in  reputation,  see  4  Ke/i.  106.  108. 

The  establishment  of  Colleges  or  Universities,  is  a  remarkable  aera 
in  literary  history.  The  schools  in  Cathedrals  and  Monasteries  con- 
fined themselves  chiefly  to  the  teaching  of  grammar.  There  were 
only  one  or  two  masters  employed  in  that  office.  But  in  colleges, 
professors  were  appointed  to  teach  all  the  different  parts  of  science. 
The  first  obscure  mention  of  ac.idemical  degrees  in  the  University 
of  Paris,  (from  which  the  other  Universities  in  Euro/ie  have  borrow- 
ed most  of  their  customs  and  institutions,)  occurs  A.  D.  1215.  Vide 
Roberts.  Hist.  Emfi.  C.  V.  1  v.  323. 

See  the  power  of  visitors  of  Colleges  well  explained  in  Dr.  ll'alker^s 
case.  Hardv).  212.  See  further,  lit.  Cor/ioralions,  J.eases,  Univer- 
sitie  . 

COLLEGIATE  CHURCH,  Is  that  which  consists  of  a  Dean  and 
secular  canons ;  or  more  largely,  it  is  a  church  l>uill  and  endowed  for 
a  society,  or  body  corporate,  of  a  dean  or  other  president,  and  secu- 
lar priests,  as  canons  or  prebendaries  in  the  said  church.  There 
were  many  of  these  societies  distinguished  from  the  religious  or  regu- 
lars, before  the  reformation;  and  some  arc  established  at  this  time; 
as  IVestjjiinster,  Windsor,  Winchester,  Southwell,  Manchester,  t5*c. 
Sec  tit.  Clia/iter,  Dran. 

COLLIGENDUM  BONA  DEFUNCTI,  (Letters  ad.)  In  defect 
of  representatii-es  and  creditors  to  administer  to  an  intestate,  &c.  the 
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ordinary  may  commit  administralion  to  such  discreet  person  ai  he 
approves  of,  or  i;raiit  him  these  letters,  to  called  the  gcinile  of  the  dC' 
ceaecil,  wliich  neither  make  liim  executor  nor  administrator  ;  liis  only 
business  l)cintj;  to  keep  the  goods  in  his  safe  custody,  and  to  do  other 
acts  for  the  bcnelil  of  such  as  are  entitled  to  the  property  of  tlie  de- 
ceased.   2  Covnii.  505.    See  lit.  Executor. 

COLLOQUIUM,  i  coUoquendo.^  A  talking  together,  or  affirming  of 
a  tiling  laid  in  declarations  for  words  in  actions  of  slandert  &c.  Alod. 
Can.  203.     Carllicw,  90. 

COLLUSION,  culltmio.']  Is  a  deceitful  agreement  or  contract  be- 
tween two  or  more  persons,  for  the  one  to  l>riiig  an  action  against  the 
other,  to  some  evil  purpose,  as  to  defraud  a  third  person  of  Jiis  rights 
&c.  This  colluiion  is  cither  apparent,  when  it  shows  itself  on  the 
face  of  the  act;  or,  which  is  more  common,  it  is  secret,  where  done 
in  the  dark,  or  covered  over  w  ith  a  show  of  honesty.  And  it  is  a 
thing  the  law  abhors;  wherefore,  when  found,  it  makes  void  all 
things  dependent  ujjon  the  same,  though  otherwise  in  themselves 
good.  Co.  Lit.  109.  360.  Ploml.  54.  Collusion  may  sometimes  be 
tried  in  the  same  action  whei'ein  the  covin  is,  and  sometimes  in  an- 
other actiiiii,  as  for  lands  aliened  in  mortmain  by  a  i/uale  jus;  and  where 
it  is  aj)[iari:fil  ilicre  needs  no  proof  of  it,  but  when  it  is  secret  it  must 
be  proved  by  w  itnesscs,  and  found  by  a  jury  like  other  matters  of  fact. 
9  Keji.  33.  The  statute  of  Weslm.  2.  13  Jidw.  L  c.  33.  gives  the  writ 
guate  Jus,  and  inquirj-  in  these  cases;  and  there  are  several  other  sta- 
tutes relating  to  deeds,  made  by  collusion  and  fraud.  The  cases  par- 
ticularly mentioned  by  the  statute  of  U'estm.  2.  are  of  tjitare  inifirdity 
itsief,  fj'r.  which  one  coiporalion  brings  against  another,  with  intent 
to  recover  the  lantl  or  advowson,  for  which  the  writ  is  brought,  held 
in  mortmain,  Sec.    See  tit.  Fraud. 

COLONIES.    See  tit.  Plamaiian. 

COLONUS,  A  husbandman  or  villager,  who  was  bound  to  pay 
yearly  a  certain  tribute  ;  or  at  certain  limes  in  the  year  to  plough 
some  part  of  the  lord's  lands.  And  from  hence  comes  the  word 
Clown. 

COLOUR,  coM<-,]  Signifies  a  probable  plea,  but  which  is  in  fact 
false  ;  and  hath  this  end,  to  draw  the  trial  of  the  cause  from  the  jury 
to  the  judges ;  and  therefore  colour  ought  to  be  matter  in  law,  or  doubt- 
ful to  the  jury. 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead,  specially, 
such  a  plea  as  amoimts  only  to  the  general  issue  ;  but  in  such  case 
he  shall  be  driven  to  plead  the  general  issue  in  terms,  whereby  the 
whole  question  is  referred  to  a  jury.  But  if  a  defendant,  in  an  assise 
or  action  of  trespass,  be  dcsii-ous  to  refer  the  validity  of  his  title  to 
the  court  rather  than  the  jury,  he  may  state  his  title  specially,  and  at 
the  same  time  give  colour  to  the  plaintifl',  or  sup))osc  him  to  have  an 
appearance  or  colour  of  title,  bad  indeed  in  point  of  law,  but  of  which 
the  jury  are  not  competent  judges.  As  if  his  own  true  title  be  that 
he  claims  by  feoPTment  with  livery  ftum  ji.  by  force  of  which  he  en- 
tered on  the  lands  in  question,  he  cannot  plead  this  by  itself,  as  this 
plea  amounts  to  no  more  than  the  general  issue.  Hut  he  may  allege 
this  specially,  provided  he  goes  farther,  and  says,  that  the  plaintifl' 
claiming  hii  colour  of  a  prior  deed  of  fcofl'ment,  without  livery,  en- 
tered, upon  whom  he  entered  ;  and  may  then  refer  himself  to  the 
judgn.ent  of  the  court,  which  of  the  two  titles  is  the  best  in  point  of 
law.    Doctor  IS  Stud.  2.  c.  53. 
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■  Every  colour  ouRlit  to  have  these  qualities  followinp; :  I.  It  is  to 
be  doubtful  to  the  hij  gtns^  as  in  case  oCa  deed  of  fuoflmcnt  pleaded) 
and  it  is  a  doubt  whether  the  land  passeth  by  the  feollnient,  without 
livery,  or  not.  2.  Colour  oiiglu  to  have  continuance,  thou|;h  it  wants 
effect.  3.  It  should  be  such  colo\n',  that,  if  it  were  effectual,  would 
maintain  the  nature  of  the  action ;  as  in  assise,  to  give  colour  of  free- 
hold, Sec.  10  Kr/i.  88.  90.  a.  91.  Colour  must  be  such  a  tlting,  which 
is  a  good  colour  of  title,  and  yet  is  not  any  title.  CVo.  Jac.  122.  If  a 
man  justifies  his  entry  for  such  a  cause  as  binds  the  plaintiff  or  his 
heirs  for  ever,  he  shall  not  give  any  colour  ;  but  if  he  plead»  a  descent 
in  bar,  he  must  give  colour,  because  this  binds  the  possession,  and  not 
the  right ;  so  that  when  the  matter  of  the  plea  bars  the  plaintiff  of  his 
right,  uo  colour  must  be  given.  When  the  defendant  entitles  himself  by 
the  plaintiff ;  where  a  person  pleads  to  the  w  rit,  or  to  the  action  of  the 
writ;  he  who  justifies  for  tithes,  or  where  the  defendant  justifies  as 
servant;  in  all  these  cases  no  colour  ought  to  be  given.  10  Rt/i.  91. 
Lulw.  1343.  Where  the  defendant  doth  not  make  a  special  title  to 
himself,  or  any  otlier,  he  ought  to  give  colour  to  the  plaintiff.  Cro. 
£Uz.  76.  In  trespass  for  taking  and  carrying  away  Iwemy  loads  of 
wood,  &c.  the  defendant  says,  that  .4.  B.  was  possessed  of  them,  ut  dc 
bonis  ftro/iriisi  and  that  the  plaintiff  claiming  them  by  colour  of  a  deed 
after  made,  took  them,  and  the  defendant  retook  them  ;  and  adjudged 
that  the  colour  given  to  the  plaintiff,  makes  a  good  title  to  him,  and 
confessetli  the  interest  in  him.    1  Lit.  Mr.  275.    See  tit.  Pleading. 

COLOUR  OF  OFFICE,  color  officii.]  Is  when  an  act  is  evilly  done 
by  the  countenance  of  an  oflicc  ;  and  always  taken  in  the  worst  sense, 
being  grounded  upon  corruption,  to  which  the  office  is  a  shadow  and 
colour.    PlowU.  Conimeni.  64.    Sec  Jiribcrt/y  Extortion. 

COLPICES,  coljiicium,  colfliciis.^  Young  poles,  which  being  cut 
down,  make  levers  or  lifters ;  and  in  IVarmiclca/iire,  they  are  called 
cotjtices  to  this  day.  Blount. 

COLPO,  A  small  wax  candle,  o  copo  de  cere.  Hoveden  says,  that 
when  the  King  of  Scottt  came  to  the  Knglis/i  court,  as  long  as  he  staid 
there,  he  had  every  day,  De  liberatione  Iriginta  sol.  et  duodecim  vas- 
fiellos  dominicosj  et  ijuadraginta  grossoa  tongos  colponcs  de  dominica  can- 
dela  regis,  iS^c.  unno  1 194. 

COMBARONES,  The  fellow  barons,  or  commonalty  of  the  Cinque 
Ports.  Plttcit.  lem/i.  Ediv.  1.  Ec  Edw.  II.  But  the  title  of  Barons  of 
the  Cinque  Ports  is  now  given  to  their  representatives  in  parliament; 
and  the  word  combaron  is  used  for  a  fellow  member,  the  baron  and  his 
combaron.    See  tit.  Parliament. 

COMB.\TERRyE,  from  Sax.  cumbr,  Brit  X-um,  Eng.  comi.]  A  val- 
ley or  low  piece  of  ground  or  place  between  two  hills  ;  which  is  still 
so  called  in  Dex>ons/iirc  and  Cornwall.  Hence  many  villages  in  other 
parts  of  England  have  their  names  of  comb,  as  Wickcomb,  t?c.  from 
their  situation.    Kenneths  Gloss. 

COMBAT,  Trial  bij.    Sec  Bailel. 

COMBINATIONS,  To  do  inilawful  acts,  are  punishable  before  the 
unlawful  act  is  executed.  This  is  to  prevent  the  consequence  of  com- 
binutions  and  conspiracies,  See.  9  Rr/t.  67.  See  tit.  Confederacy,  Con- 
sfiiracy. 

CO'MBUSTIO  PECUNI*,  The  ancient  way  of  trying  mixed  and 
corrupt  money,  by  melting  it  down  upon  payments  into  the  Exche<iuer. 
In  the  time  of  King  Henry  II.  a  constitution  was  made,  called  the 
trial  by  combiislion;  the  practice  of  which  differed  little  or  nothing 
from  the  present  method  of  assaying  silver,    But  whether  this  cxa- 
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roination  of  money  by  comhusiion,  was  lo  reduce  an  equation  of  mofiej' 
only  of  iterling,  viz.  a  due  propoi  Uon  of  alloy  with  copper ;  or  to  reduce 
it  to  a  fine,  pure  bUver  without  alloy,  doth  not  appear.  On  making 
the  constitution  for  trial,  it  was  considered,  that  though  the  money  did 
answer  vuwcro  rt  ftomkre,  it  might  be  deficient  in  value  ;  because 
mixed  with  copper  or  brass.  Sec.  Vide  Lovmde't  Jitaay  ufion  Coin,  p. 
5.    See  tit.  Coin. 

COMITATUS,  A  county.  Ingulphvt  tells  us,  that  England  was 
first  divided  into  counties  by  King  Atfrcd;  and  counties  into  hundreds, 
and  these  agjin  into  tilhings  ;  and  Foriescue  writes,  that  regnum  An- 
gliae  /ter  coinilatus  ut  n-gitum  Franciae  //rr  batlivatus  diatiiiguitur.  It 
is  also  taken  for  a  territoiy  or  jurisdiction  of  a  particular  place,  as  in 
IHat.  Paris,  anno  1334.  and  divers  old  charters.  See  tit.  County, 
S/icri/f. 

According  to  Lord  Littleton,  in  his  History  of  Henry  II.  lib.  2./ol. 
217.  each  county  was  anciently  an  earldom,  so  that,  previous  to  the 
reign  of  King  Sie/iiien,  there  were  not  any  titular  eai  ls,  nor  more  earls 
than  counties,  though  there  might  be  fewer.  As  to  the  divisions  of 
counties  into  hundreds  and  tithings,  see  Ld.  iiV.  Hi.  2./ol.  259.  Also 
see  Bract,  lib.  3.  c.  10. 

CoMiTATU  CoMsiisso,  Is  a  writ  or  commission  whereby  a  sheriCF 
is  autliorizcd  to  take  upon  him  the  charge  of  the  county.  Seg.  Orig. 
39S. 

CoMiTATV  ET  Castro  Commisso,  A  Writ  by  which  the  charge  of 
a  county,  together  with  llie  keeping  of  a  castle,  b  committed  to  the 
sheriff.    Reg.  Orig.  295. 

COMITIVA,  A  companion  or  fellow  traveller.  It  is  mentioned  in 
JBromJi.  Regn.  Hen.  II.  .\nd  sometimes  it  signifies  a  troop  or  compa- 
ny of  robbers,  as  in  li'ais.atmo  1366. 

COMMANDERY,  firxcetitoria.'l  Was  any  manor  or  chief  mes- 
suage, with  lands  and  tenements  thereto  appertaining,  which  belonged 
to  the  priory  of  AV.  John  of  Jernualem  in  England;  and  he  who  hatl 
the  government  of  such  a  manor  or  house,  was  styled  the  commander; 
■who  could  not  dispose  of  it  but  to  the  use  of  the  priory,  only  taking 
thence  his  own  sustenance,  according  to  his  degree.  J^'ew  Eagle  in 
Lincolnshire,  was,  and  still  is,  called  the  Commandery  of  Eagle,  and 
did  anciently  belong  to  the  said  prioi'j'  of  St.  John.  So  Selbach  in 
Pembrokeshire,  and  Hhingay  in  Cambridgeshire,  were  eommandcries  in 
the  time  of  the  knights  templars,  says  Camden;  and  these  in  many 
places  of  England  are  termed  Tem/iles,  because  they  formerly  be- 
longed to  the  said  templars.  Sec  st^it.  26  Hen.  VIII.  c.  2.  The  manor* 
and  lands  belonging  to  the  priory  of  St.  John  of  Jerusalem,  were  given 
to  King  Henry  VIII.  by  stat.  32  Hen.  V'lII.  c.  20.  about  the  time  of 
the  dissolution  of  abbeys  and  monasteries  ;  so  that  the  name  only  of 
commanderies  remains,  the  power  being  long  since  extinct. 

COMMANDMENT, /jrnrcr/VKm.]  Is  diversely  taken;  as  the  com- 
mandment of  the  king,  when  upon  his  own  motion  he  had  cast  any  man 
into  prison.  Commandment  of  the  justices,  absolute  or  ordinaiy  ;  absolute, 
where  upon  their  own  authority  they  commit  a  person  for  contempt, 
&c.  to  prison,  as  a  punishment ;  ordinary  is  when  they  commit  one 
rather  for  safe  custody,  than  for  any  punishment ;  and  a  man  com- 
mitted upon  such  an  ordinary  commandment  is  replcvisable.  Stmtndf 
P.  C.  72,  73.  Persons  committed  to  prison  by  the  special  command 
of  the  king,  were  not  formerly  bailable  by  the  court  of  King's  Bench; 
but  at  lliis  day  the  law  is  otlicrwise.  2  Hawk.  P.  C.  c.  15.  §  36.  See 
tit.  Bail. 
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In  another  sense  of  this  word,  magistrates  may  command  othei-s  to 
them  in  the  execution  of  their  oiriccs,  for  the  doing  of  justice  ; 
and  3o  may  a  justice  of  peace  to  suppress  riots,  apprehend  felons  ;  an 
officer  to  keep  the  kinj^'s  peace,  Sec.  Ilro.  3.  A  master  may  commajid 
his  servant  to  drive  another  man's  cattle  out  of  his  ground,  to  enter 
into  lands,  seize  goods,  distrain  for  rent,  or  do  oilier  things ;  if  the 
thing  be  not  a  trespass  to  others.  Fiiz.  Abr.  The  commandmtnt  of  m 
thing  is  good,  where  he  that  commands  hath  power  to  do  it ;  and  a 
verbal  command  in  most  cases  is  suihcicnt ;  unless  it  be  where  it  is 
given  by  a  corporation,  or  when  u  shcriB  's  warrant  is  to  a  bailiff  to 
arrest,  fccc.    Bro.  288.   Dijrr^  202. 

Commandment  is  also  used  for  the  offence  of  him  that  willeth  an- 
other man  to  transgress  tlie  law,  or  do  any  thing  contrary  to  it;  and 
in  the  most  common  signification,  ii  is  taken  where  one  willeth  another 
to  do  an  unlawful  act,  as  murder,  theft,  or  the  like ;  which  the  civi- 
lians called  mandaium.    Bract,  lib.  3.  c.  19.    Sec  tit.  jiccessory. 

In  forcible  entries,  8cc.  an  infant  ovfcnte  covert  may  be  guilty  in  re- 
spect of  actual  violence  done  by  them  in  person ;  though  not  in  re- 
gard to  what  shall  be  done  by  others  at  their  command,  because  all 
such  commands  of  theirs  are  void.  Co.  Lit.  357.  I  Hazuk.  P.  C.  c. 
64.  §  35.  See  tit.  Infant.  In  trespass,  &c.  the  master  shall  be  char- 
ged criminally  for  the  act  of  the  servant,  done  by  Jiis  command;  but 
servants  shall  not  be  excused  for  committing  any  crime,  when  they 
act  by  command  q{  their  masters^  who  have  no  authority  over  them  to 
give  such  cojtimand.  Doct.  t?"  Stud.  c.  42.  Halves  P.  C.  6G.  KcL  13. 
And  if  a  master  commands  his  servant  to  distrain,  and  he  abuseth  the 
distress,  the  servant  shall  answer  it  to  the  party  injured,  £cc.  Kitch. 
372.    Sec  tit.  Servant. 

COMMARClilO,  The  confines  of  the  land;  from  whence  probably 
comes  the  word  marches.  Im/irimts  de  noslris  iandsmeris,  commarcliio- 
nibus.    jOrt  Conge, 

COMMENDAM,  ecciesia  commendata,  vel  cuslodia  ecclesia  alicui 
commisita.']  Is  the  holding  of  a  benefice  or  church-living,  which  being 
void,  is  commended  to  the  charge  and  care  of  some  sufficient  clerk,  to 
be  supplied  until  it  may  be  conveniently  provi<led  with  a  pastor.  And 
he  to  whom  the  church  is  commended^  hath  the  profits  thereof  only 
for  a  certain  time,  and  the  nature  of  the  church  is  not  changed  there- 
by, but  is  as  a  thing  deposited  in  his  hands  in  trust,  who  hath  nothing 
hut  the  custody  of  it,  wliich  may  be  revoked.  When  a  parson  is  made 
bishop,  there  is  a  cession  or  voidance  of  his  benefice,  by  the  promo- 
tion ;  but  if  the  king,  by  special  dispensation,  gives  him  power  to  re- 
tain his  benefice  notwithstanding  his  promotion,  he  shall  continue 
parson,  and  is  said  to  hold  it  ;«  commendam.  Nob.  144.  Latch.  236. 
As  the  king  is  the  means  of  avoidances  on  promotions  to  dignities, 
imd  the  presentaiions  thereon  belong  to  him,  he  often  on  the  creation 
of  bishops  grants  them  licenses  to  hold  their  benefices  in  commendam; 
but  this  is  usually  where  the  bishopricks  arc  small,  lor  the  better  sup- 
port of  the  dignity  of  the  bishop  promoted  ;  and  it  must  be  always  be- 
fore consecration ;  for  afterwards  it  comes  loo  late,  because  the  bene- 
fice is  absolutely  void.  A  commendumy  fouixled  on  the  slat.  25  Hen. 
VIII.  r.  21.  is  a  dispensation  from  the  supreme  power,  to  hold  or 
take  an  ecclesiastical  living  cofitra  jus  ftosiiivum;  and  there  arc  seve- 
ral sorts  of  commcvdama;  as  a  commendam  ttemcstrisj  which  is  lor  the 
benefit  of  the  church  without  any  regard  to  the  commrndntartjy  being 
only  a  provisional  act  of  the  ordinary,  for  supplying  the  vacation  of  six 
iHonthsy  in  wltich  time  the  patron  is  to  present  his  clcrki  and  is  but  a 
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seciucstration  ot  ihc  cure-  and  tVuUs  until  siicli  time  as  the  clerk  is 
presented ;  a  commrnilam  relirerr,  whicli  is  for  a  bishop  to  retain  bene- 
fices, on  his  preferment ;  and  these  commendame  are  granted  on  the 
king's  mandate  to  the  archbishop,  expressing  his  consent,  which  con- 
tinues the  incumbency,  so  that  there  is  no  occasion  for  institution.  A 
commenilaiTi  rrci/ifrc  is  to  take  a  benefice  (ie  novo  in  the  bishop's  own 
gift,  or  in  the  ijift  of  some  other  patron,  whose  consent  must  be  ob- 
tained.   Dyer,  228.    3  if  v.  381.    Hob.  1^3.  Danv.79. 

A  comnimlam  may  be  temporary  for  six  or  twelve  months,  two  or 
three  years,  5tc.  or  it  may  be  perpetual,  i.  c.  for  life  ;  when  it  is  equal 
to  a  presentation,  without  institution  or  induction.  Hut  all  dispensa- 
tions beyond  six  months  were  only  permissive  at  first,  and  gi-anted 
to  persons  of  merit.  The  commvndam  rctincrr  is  for  one  or  two  years, 
&c.  and  sometimes  for  three  or  six  years,  and  doth  not  alter  the  es- 
tate which  the  incumbent  had  before.  A  commrndam  rethtere  as  long 
as  the  commnuiatary  should  live  and  continue  bishop,  hath  been  held 
good.     Vaugh.  18. 

The  commrjidam  reciftcre  must  be  ff)r  life,  as  other  parsons  and 
vicars  enjoy  their  benefices ;  and  as  a  patron  cannot  prescTit  to  a  full 
church,  so  neither  can  a  cowmcndam  recififrc  be  made  to  a  chvirch 
that  is  then  full.  i'Aow.  414.  A  benefice  cannot  be  commetided  by 
parts,  any  more  than  it  may  be  presented  unto  by  parts  ;  as  that  one 
shall  have  the  glebe,  another  the  tithes.  Sec.  Nor  can  a  commcndatary 
have  a  juris  uirum,  or  take  to  him  and  his  successors,  sue  or  be  sued, 
in  a  writ  of  annuity,  &c.  But  a  cammendaiary  in  lurpeluum  may  be  ad- 
mitted to  do  it.    i  1  Hen.  IV. 

These  commendams  arc  now,  in  fact,  seldom  or  never  granted  to  any 
but  bishops ;  and  in  that  case  the  bishop  is  made  corumendaiarii  ot*  the 
benefice  while  he  continues  bishop  of  such  diocese  ;  as  the  object  is 
to  make  an  addition  to  a  small  bishoprick  ;  and  it  would  be  unreasona- 
ble to  grant  it  to  a  bishop  for  life,  who  might  afterwards  be  translated 
to  one  of  the  richest  sees.  See  the  case  of  Commendamsy  Nob.  140. 
and  Col/ifr's  Eccl.  HUt.  2.  710. 

COMMEND.'\T.\RY,  ccmTKOtf/n/ar/i/*.]  He  that  holdeth  a  church 
living  or  preferment  /«  comnmndam. 

COMMENDATORS,  .\rc  secular  persons,  upon  whom  ecclesiastic 
benefices  are  bestowed,  called  so,  because  the  benefices  were  com- 
mended and  intrusted  to  their  oversight  j  they  arc  not  proprietors,  but 
only  trustees  or  tutors.    Scofc/i  Oict. 

COMMENDATORY  LETTERS,  Are  such  as  are  written  by  one 
bishop  to  another  in  behalf  of  any  of  the  clergy,  or  others  of  his  dio- 
cese, travelling  thither,  xh:\i  they  may  be  received  among  the  faithful ; 
or  that  the  clerk  may  be  promoted  ;  or  necessaries  administered  to 
others,  &c.  Several  forms  of  these  letters  may  be  seen  in  our  histo- 
rians, as  in  JItdr,  lib.  2.  c.  1 8. 

COMMENDATUS,  One  that  lives  under  the  protection  of  a  great 
man.  S/nlm.  Commrndati  homincH  were  persons  who  by  voluntary 
homage,  put  themselves  luider  the  protection  of  any  superior  lord  ; 
for  ancient  homage  was  either  ftri-diuly  due  for  some  tenure  ;  or  per- 
sonal, which  was  by  compulsion,  as  a  sign  of  necessary  stibjection  ;  or 
voluntary,  with  a  desire  of  protection  ;  and  those,  who,  by  voluntary 
homage,  put  themselves  under  the  protection  of  any  men  of  power, 
were  sometimes  called  honiinrs  rjits  commrndati ;  and  sometimes  only 
cotnmrndaliy  as  often  occurs  in  Oomfudaij.  Commcndati  dinmlii  were 
those  who  depended  on  two  several  lords,  and  paid  one  half  of  their 
homage  to  each :  and  subcommcndali  were  like  under-tenants,  under 


COMMISSION. 


303 


tlic  conimaiitl  of  pcreons  that  were  dependants  themselves  on  a  supe- 
rior  lord ;  also  there  were  dimidii  aub-commcndali,  who  bore  a  double 
relation  to  such  depending  lords.  Domesday.  This  pliiasc  seems  to  be 
still  in  use,  in  the  usual  compliment,  commend  me  tn  such  a  friend. 
Etc.  which  is  to  lot  him  know,  /  am  Am  humble  servant.  S/ielm.  qf 
J-'eiids,  call.  20. 

COMMERCE,  commercium.']  Traffic,  trade  or  merchandise  in  buy- 
ing and  selling  of  goods. 

There  is  a  distinction  between  commerce  and  trade ;  the  former 
relates  to  our  dealings  with  foreign  nations,  or  our  colonics,  &c. 
nbroad  ;  the  other  to  our  mutual  traflic  and  dealings  among  ourselves 
at  home. 

No  municipal  laws  can  be  sufficient  to  order  and  determine  the  very 
extensive  and  complicated  aff'airs  of  traffic  and  merchandise  ;  neither 
can  they  have  a  proper  authority  for  this  purpose  j  for,  as  these  are 
transactions  carried  on  between  subjects  of  independent  states,  the 
municipal  laws  of  one  will  not  be  regarded  liy  the  other.  For  this 
reason,  the  affairs  of  commerce  arc  regulated  by  a  law  of  their  own, 
called  the  Law-merchant,  or  Lex  Mercaloria^  which  all  nations  agree 
in  and  take  notice  of.  And  in  particular  it  is  held  to  be  p.trt  of  the 
law  of  England,  which  decides  the  causes  of  merchants  by  the  general 
rules  whicli  obtain  in  all  commercial  countries.  See  further  tit.  Mer- 
chani.    See  also  tit.  Bill  of  Exchange. 

COMMKSSAKY,  commissarius.']  A  title  in  the  ccclesiasucal  law, 
belonging  to  one  that  exerciselh  spiritual  jurisdiction,  in  places  of  a 
diocese  which  are  so  far  from  the  episcopal  city  that  the  chancellor 
cannot  cull  the  people  to  the  bishop's  principal  consistory  court,  with- 
out their  too  great  inconvenience.  This  conimissaiy  was  ordained  to 
supply  the  bishop's  jurisdiction  and  office  in  the  out-places  of  the  dio- 
cese ;  or  in  such  places  as  are  peculiar  to  the  bishop,  and  exempted 
from  the  jurisdiction  of  the  archdeacon  ;  for  where,  either  by  pre- 
scription or  composition,  archdeacons  have  jurisdiction  within  their 
archdeaconries,  as  in  most  places  they  have,  this  commissary  is  super- 
fluous, and  oftenumcs  vexatious,  and  ought  not  to  be ;  yet  in  such 
cases,  a  commissary  is  sometimes  appointed  by  the  bishop,  he  taking 
prestation  money  of  the  archdeacon  yearly  /iro  extcriori  Jurisdictione, 
as  it  is  ordinarily  called.  But  this  is  held  to  be  a  wrong  to  archdeacons 
and  the  pooroj'  sort  of  people.    Cowel's  Inter/:,    i  Inst.  338. 

There  are  also  commissaries  in  lime  of  war.  Persons  sent  abroad 
to  take  care  of  the  supply  and  distribution  of  provisions  for  the  army. 

COMMISSION,  commissio.l  The  warrant  or  letters  patent,  which 
all  pei'sons  exercising  jurisdiction  cither  ordinary  or  extraordinary, 
have  to  authorize  them  to  hear  or  determine  any  cause  or  action  ;  as 
the  commission  of  the  judges,  £cc.  Commission  is  with  us  as  much  as 
delegatio  with  the  civilians;  and  this  word  is  sometimes  extended  far- 
ther than  to  mailers  of  judgment;  as  the  commission  q/' /mrveyancr, 
^c.  Commissions  of  incpiiry  shall  be  made  to  the  justices  of  one  bench 
or  the  other,  Stc.  and  to  do  lawful  things,  are  grantable  in  many  cases : 
also  most  of  the  great  officers,  judicial  and  ministerial,  of  the  realm, 
are  made  by  commission.  And  by  such  romnussioruf,  treasons,  felonies, 
anil  other  offences,  may  be  heard  and  determined ;  by  this  means,  like- 
wise, oaths,  cognisances  of  lines,  and  answei  s  are  taken,  witnesses 
examined,  offices  found.  Sec.  Jiro.  J'ir.  12.  Reji.  39.  See  slat.  42 
Kd'K.  in.  f.  4.  And  most  of  Ihese  commissions  are  appointed  by  the 
king  under  the  great  seal  of  England ;  but  a  commission  grained  under 
the  great  seal  niav  be  determined  bv  a  pr\yy  s^al ;  and  bv  granting 
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another  new  commiuion  to  do  the  same  ihiiiij,  llic  loniici  {.'^i.':ium:'M 
determines  ;  and  on  the  death  or  demise  of  the  king)  the  commissiona 
of  judges  and  ofliccrs  generally  cease.  Jiro.  Coiimtis.  2  liyer^  28y. 
There  was  lormerly  a  Jligh-Commisaioii  Court  founded  on  1  £liz.  c.  I« 
but  it  was  uboUshed  by  slats.  16  Car.  \.  c.  II.  and  13  Car.  II.  c.  2.  Of 
cammissiona  divers  may  he  sceu  in  the  tabic  of  the  Register  of  IVrits. 
Sec  also  stats.  4  Hen.  IV.  c.  y.  7  Hen.  IV.  r.  11.  5  .Inn.  c.  T.  Bv 
which  last  act,  §  27.  it  is  provided  that  no  greater  number  of  com- 
missioners shall  be  made  for  the  cxecntion  of  any  ofTice  than  had 
been  previously  usual. 

Commission  of  ANTicir.vTio.v,  Was  a  commineim  under  the  greal 
seal  to  collect  a  tax  or  subsidy  before  the  day.    15  Hen.  VIII. 

Co.MMissiON  OF  Array.  Sec  lit.  Militia. 

Commission  of  Association,  A  comimifiion  to  associate  two  or  more 
learned  persons  with  the  jubUccs  in  the  several  circuits  and  counties 
of  IVatesy  i^c.    See  tit.  jlssue^  Circuit. 

Commission  of  Bankrupt,  Sec  lit.  Bankru/u. 

Commission  of  Charitable  Usks,  Goes  out  of  the  Chancery  to 
the  bishop  and  others,  where  lands  given  to  charitable  uses  arc  mis- 
employed, or  there  is  any  fraud  or  disputes  concerning  them,  to  in- 
quire of  and  redress  the  abuse,  Sec.  Stat,  i'i  EUz.  c.  4.  See  tit. 
Charitable  Uses.,  Mortmain. 

Commission  of  Dklkgates,  Is  a  commission  under  the  great  seal 
to  certain  persons,  usually  two  or  three  temporal  lords,  as  many 
bishops,  and  two  judges  of  the  law,  to  sit  upon  an  appeal  to  the  king 
in  the  court  of  Chanceri/.,  where  any  sentence  is  given  in  any  ecclesi- 
astical cause  by  the  archbishop.  Slat.  2s  Hni.  VIII.  c.  19.  Now 
generally  three  of  the  common  law  judges,  and  two  civilians,  sit  as 
delegates. 

Commission  to  inquire  of  Faults  against  the  Law,  Was  an 
ancient  commission  set  forth  on  cKtraordinary  occasions  and  corrup- 
tions. 

Commissions  or  the  Peace,  See  lit.  Justices  of  Peace. 

Commission  of  Lunacy,  A  commission  out  oitChancerij  to  in- 
quire whether  a  person  represented  to  be  a  lunatic  be  so  or  not ;  that 
if  lunatic,  the  king  may  have  the  care  of  his  estate,  ttc.  See  lit.  Lu- 
natic. 

Commission  or  Oyer  and  Terminer,  An  English  term,  is  a  eoni- 
inission  especially  granted  to  some  cinineril  persons  of  the  hearing  anil 
determining  one  or  more  causes;  and  it  is  the  first  and  largest  of  the 
live  commissions,  by  which  the  English  judges  of  assise  do  sit  in  their 
several  circuits.    Scotch  Dirt.    See  tit.  Oyer  and  Terminer. 

Co.MMissiON  of  Ui-.BELLioN,  Otherwise  called  a  writ  of  rebellion,  is- 
sues when  a  man  after  proclamation  made  by  the  sherifl',  upon  a  pro- 
cess out  of  the  Chancery,  on  pain  of  his  allegiance,  to  present  himself 
to  the  court  by  a  day  assigned,  makes  default  in  his  appearance; 
and  this  commission  is  directed  to  certain  persons,  to  the  end  they, 
three,  two,  or  one  of  them,  apprehend  the  parly,  or  cause  him  to  be 
apprehended  as  a  rebel  and  contemner  of  the  king's  lau  s,  wheresoever 
found  within  the  kingdom,  and  bring  or  cause  him  to  be  brought  to 
the  court  on  a  day  therein  assigned :  this  writ  or  commission  goes 
forth  after  an  attachment  returned,  ho/i  est  invenius,  is'c.  Terms  de  Ley. 
See  lit.  .^liachmenl,  Clianccrii. 

Commission  of  Seweks,  Is  directed  to  ccrl:un  persons  to  sec  drains 
and  ditches  well  kept  and  maintained  in  the  marshy  and  fenny  parts 
of  .£nsland,  for  the  better  conveyance  of  liic  water  into  Ihc  sea,  and 
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lircsciNing  the  Riass  upon  the  land.  Stat.  23  Hen.  VIII.  r.  5.  13 
JiUz.  c.  9.    Sec  lit.  Sewrri-. 

CoMMissios  or  Treatv  with  Foreign  Princes,  Is  where  leagues 
and  treaties  arc  made  and  transacted  bclHCcn  states  and  kingdoms,  by 
their  ambassadors  and  ministers,  for  the  mutual  advantage  of  the  Uiiig- 
donis  in  alliance. 

Co.M.Missios  TO  TAKE  UP  Men  FOR  War,  Was  a  commission  to 
press  or  force  men  into  the  king's  service.  This  power  of  imprrxx- 
■ing  has  been  heretofore  doubled,  but  the  legality  of  it  is  now  fully 
cstablislied.  Vide  Fosl.  Rt/i.  154.  1  Comm.  4)9.  Jiruadfunt's  case, 
Comb.  245.    Tuhbx^R  case,  Co%i>/i.  517.    Sec  tit.  Marhtcr.,  J\'avij. 

COMMISSIONER,  commissionarius.^  He  that  hath  a  commission, 
letters  patent,  or  oilier  lawful  warrant  to  examine  any  matters,  or  to 
fxeciue  any  public  oflice.  Sec.  And  some  commissioncYn  arc  to  hearand 
determine  offences,  without  any  rcluni  made  of  iheir  proceedings;  and 
others  to  incjuire  and  examine, and  certify  what  is  found.  Stal.  4  Hen. 
I V.  f .  9.  Comiiihsionrrs,  by  the  common  law,  must  pursue  the  authority  of 
the  commission,  and  perform  the  cfiect  thereof;  and  they  are  to  ob- 
serve the  ancient  rules  of  llic  f:ourls  whence  they  come  ;  and  if  they 
do  any  thing  for  which  they  have  not  authorltv  ,  it  will  be  void.  2  Co.  lii/i. 
25.  Co.  JM.  157.  I'hc  office  of  commissioners  is  to  do  what  they 
are  commanded  ;  and  it  is  necessarily  implied,  that  they  may  do  that 
also,  without  which  what  is  commanded  cannot  be  done ;  their  autho- 
rity, when  appointed  by  any  statute  law,  must  be  used  as  the  statutes 
prescribe.  12  Rrfi.  32.  If  a  commission  is  given  to  commissioners  to 
execute  a  thing  against  law,  they  are  not  bound  to  accept  or  obey  it : 
commissioners  not  receiving  a  commission  may  be  discharged,  upon 
oath  before  the  liarons  of  the  Kxchcquer,  &c.  and  the  king  by  su/icr^ 
scdcaa  out  of  Chancery,  may  discharge  commissioners.  Besides  com- 
missioners relating  lo  judicial  proceedings^  there  arc  Commissioners  of 
the  Treasury,  of  the  Customs,  IVine-licenses,  .rltienations,  isfc.  of  which 
there  are  an  infinite  number. 

Co.MMissioNERs  Eott  VAi.v.tTioN  OF  Teikd!!,  Ale  tliose  appointed 
hy  the  parliament  lo  value  Teinds.    Scotcit  Diet. 

COXIMITTIIE,  Are  those  to  whom  ihe  consideration  or  ordering 
of  any  mailer  is  rcferreil,  by  sonic  conn,  or  by  consent  of  parlies  lo 
whom  it  belongs;  as  in  parliament,  a  bill  either  consented  to  and 
passed,  or  denied,  or  neither,  but  being  referred  to  the  consiilcration 
of  certain  persons  appointeil  by  the  house  farther  to  examine  it,  they 
aie  thereupon  called  a  commiiice.  And  when  a  parliament  is  called, 
and  the  speaker  and  members  have  taken  the  oaths,  and  the  standing 
orders  of  the  house  arc  read,  commiiircs  are  appointed  to  sit  on  cer- 
tain days,  viz.  ihe  commiltee  of  /irivileges,  of  religion,  ol  grievances,  of 
courts  of  justice,  and  of  trade;  which  are  the  standing  committees. 
But  though  they  are  appointed  by  every  new  parliament,  they  do  not 
alt  of  them  act,  only  the  committee  of  privileges ;  and  this  being  not  of 
ilic  whole  house,  is  first  called  in  the  speaker's  chamber,  from  whence 
it  is  adjourned  into  the  house,  every  one  of  the  house  having  a  vote 
therein,  though  not  named,  which  makes  the  same  usually  very  nume- 
rous J  and  any  member  may  be  present  at  any  select  committer  ;  but  is 
not  10  vote  unless  he  be  named.  The  cb.tirnian  of  the  .grand  committee, 
v.\\o  is  always  some  leading  member,  sits  in  the  clerk's  place  at  the 
table,  ami  w  rites  the  voles  for  and  against  the  matter  referred  to  them  ; 
and  if  the  number  be  equal  he  has  a  casting  voice,  otherwise  he  hath 
Jio  vote  in  the  commiltee  ;  and  after  the  chairman  hath  put  the  ipies- 
lion  for  reporting  to  the  hou^.e,  if  that  be  carried,  he  lea^cs  the  chair. 
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ami  the  speaker  being  called  to  his  chair,  (who  qviils  it  i:n  the  be- 
ginning, and  the  mace  is  laid  under  the  tabic,)  he  is  to  go  down 
to  the  bar,  anil  so  bring  up  his  report  to  the  tabic.  After  a  bill  is 
read  a  second  time  in  the  house  of  commons,  the  question  is  put, 
whether  it  shall  be  committed  to  a  commiurt  nf  the  -whole  houar,  or  a 
firivate  comrniltcr  ;  and  the  committers  meet  in  the  speaker's  chamber, 
and  report  their  opinion  of  the  bill,  with  the  amendments,  &c.  And 
if  there  be  any  exceptions  against  the  amendments  reported,  the  hill 
may  be  recomtiiittt  d  ;  eight  persons  make  a  committee^  \\\\\k.\\  may  be 
adjourned  by  five,  itc.  Lex  Const  it  ulioiiia,  147.  150.  bee  tit.  Purtia- 
tncitf. 

There  is  a  Commitire  of  the  Jung,  mentioned  in  IVesi's  Si/ini.  tit. 
C/ianceni,  seel.  141.  And  this  hath  been  used,  though  improperly,  for 
the  w  idow  of  the  king's  tenant  being  dead,  who  is  called  the  committee 
nf  the  king,  that  is,  one  committed  by  the  ancient  law  of  the  land  to  the 
king's  care  and  protection.    Kiteh.fol.  160. 

The  Committee  of  a  lunatic,  idiot,  kc.  is  the  person  to  whom  the 
care  aiKl  custody  of  such  lunatic  is  commitlcit  by  the  court  of  Chan- 
cery.   See  tit.  Lunatic. 

Most  corponttions  have  their  committees  of  select  members  to  per- 
form the  general  routine  of  business.    See  tit.  Corjtoration, 


COMMITMENT. 

The  sending  of  a  per.son  to  prison,  by  warrant  or  order,  who  hatli 
been  guilty  of  any  crime. 

Anciently  more  felons  were  committed  to  gaol  without  a  mittimus 
in  writing,  than  were  with  it ;  such  were  commitments  by  watch- 
men, constables,  &c.  See  1  H.  610.  But  now  since  the  habeas  eor- 
fius  act,  a  commitment  in  writing  seems  more  necessary  than  formerly, 
otherwise  a  prisoner  may  be  admitted  to  bail  under  that  act,  what- 
soever his  offence  may  have  been.    Sum's  Justice,  tit.  Commitment. 

I.  JVhat  kind  of  Offenders  may  be  committed ;  and  by  whom  ;  and 
in  what  matiner. 

II.  To  what  Prison  they  may  be  committed,  and  at  whose  Charge. 
III.  How  they  may  be  removed  and  discharged. 

I.  There  is  no  doubt  but  that  persons  apprehended  for  offences 
which  are  not  bailable,  and  also  all  persons  who  neglect  to  oflcr  hail 
for  offences  whicli  are  bailable,  must  be  committed.  2  Hawk.  P.  C. 
c  16.  §  1.  It  is  said,  that  wheresoever  a  justice  of  peace  is  empower- 
ed by  any  statute  to  bind  a  person  over,  or  to  catise  him  to  do  a  cer- 
tain thing,  and  such  person  being  in  his  presence  shall  refuse  to  be 
bound,  or  to  do  sticli  thing,  the  justice  may  commit  him  to  the  gaol 
to  remain  there  till  he  shall  conii)ly.    /(/.  ib.  §  2. 

It  seems  agreed  by  all  the  old  books,  that  wheresoever  a  constable, 
or  private  person  may  justify  the  arresting  another  for  a  felony  or  trea- 
son, he  may  also  justify  the  sending  or  bringing  him  to  the  common 
gaol ;  and  that  every  private  person  hath  as  much  authority  in  cases  of 
this  kind,  as  the  sheriff,  or  any  other  officer ;  and  may  justify  such 
imprisoimient  by  his  own  authority,  but  not  by  the  command  of  an- 
other.   2  Hawk.  P.  C.  c.  16.  §  .•!. 

But  inasmuch  as  it  is  certain,  that  a  person  lawfully  making  such 
an  arrest  may  justify  bringing  the  party  to  the  constable,  in  order  to 
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he  cariicd  by  liim  before  a  jiisUcc  of  peace;  and  inasmuch  as  the 
statutes  of  I  U.  2  P.  isf  M.  ca/i.  13.  anil  3  St  3  b"  ;U.  cu/i.  10.  which 
direct  in  what  ntanncr  person?  brouglil  before  a  justice  of  the  peace 
for  felony,  sliall  be  examined  by  him,  in  order  to  tlteir  beins;  commit- 
ted or  bailed,  seem  clearly  to  suppose,  that  all  such  persons  are  to  be 
brought  before  such  justice  for  such  purpose  ;  and  inasmuch  as  the 
statute  of  31  Car.  II.  c.  2.  commoiily  called  the  Hubcas-corfius  act, 
seems  to  suppose  that  all  persons,  who  are  committed  to  i)rison,  are 
there  detained  by  virtue  of  some  warrant  in  writin}^,  which  seems  to 
be  intended  of  a  commitment  by  some  magistrate,  and  the  constant 
tenor  of  the  lato  books,  practice  and  opinions,  arc  agreeable  hereto;  it 
is  certainly  most  advisable  at  this  day,  for  any  private  person  who 
arrests  another  for  felony,  to  cause  him  to  be  brought,  as  soon  as  con- 
veniently he  may,  before  some  justice  of  peace,  that  he  may  be  com- 
mitted or  bailed  by  him.    2  Hawk.  P.  C.  c.  16.  5  3. 

It  is  certain,  that  the  Privy  Council^  or  any  one  or  two  of  them, 
or  Secrefary  of  State,  may  lawfully  commit  persons  for  treusvv,  and 
for  othvr  offences  against  the  state,  as  iji  all  ages  they  have  donc^ 
2  Hamk.  P.  C.  11". 

As  to  commitments  by  the  Privij  CouikH,  two  cases  in  Leonard  ( 1 
LeoJi.  71.  2  Leon.  175.)  presuppose  some  power  for  this  purpose, 
without  saying  what ;  and  the  case  in  1  .binders.  297.  plainly  recognises 
such  a  powc^r  in  high  treason.  Hut  as  to  the  jurisdiction  of  Privy 
Councillors  in  o^Acr offences,  it  does  not  appear  to  have  been  eitherclaim- 
cd  or  exercised.  But  see  /lost,  as  to  conunilments  by  the  Secretary  of 
State  for  /ihel ;  tlic  cases  of  Derby  and  Eurbury  ;  which  Lord  Camden 
said  arc  established,  and  the  court  has  no  right  to  overturn  then).  1 1 
S.  T.  323. 

As  to  commitments  by  the  Secretary  of  Stale  ;  in  the  case  of  En- 
lick  V.  Carringion,  C.  I).  Mieh.  Geo.  111.  upon  a  special  verdict,  re- 
specting the  validity  of  a  Secretary  of  State's  warrant  to  seize  persons 
and  /in/iers  in  the  case  of //Ac/*,  a  very  critical  inquiry  was  made  into 
the  soi;rcc  of  this  power  in  that  officer,  in  cases  of  libels  and  olhrr 
Stale  crimes.  2  H'i/s.  275.  II  -S'.  7'.  317.  319.  It  appears  that  the 
king  bcinji;  the  princip.il  conservator  of  the  realm,  the  Secretary  of 
State  has  so  much  of  the  royal  authority  ti-ansfci-red  to  him,  as  justifies 
commitment  for  these  crimes,  but  not  the  Jicizure  of  fiafiem. 

The  following  instances  of  comniitntenls  by  the  Privy  Council  and 
Secretary  of  State,  will  further  explain  the  nature  of  this  power. 
1.  HoivcU  was  conmiitted  in  the  28  Etiz.  and  lioUyard  in  the  3Utl»  Eliz. 
by  Secretary  ll'ufsing/iam,  Privy  Councillor;  and  it  was  determined 
that  w  here  the  commitment  is  not  by  the  whole  council,  the  cause  must 
be  expressed  in  the  warrant.  1  J.eon.  71.  2  Leon.  175.  Scd  vide  stat.  31 
Car.  II.  c.  2.  Lord  Raym.  65. — 2.  Jmio  34  Eliz.  the  judges  rcmoji- 
strated  against  the  exercise  of  this  power;  and  dcclareil  that  all  pri- 
soners may  be  discharged,  unless  committed  by  the  queen's  command, 
or  by  her  whole  council,  or  by  one  or  two  ol  them  for  high  treason. 
1  jlnd.  297. — 3.  Melvin  was  committed  an.  4  Car.  I.  by  Secretary  Con- 
way, on  suspicion  of  high  treason ;  but  the  court  thought  the  cause  of 
the  suspicion  should  have  been  expressed.  Palm.  558. — i.  Crofton 
was  committed  by  the  council,  an.  14  Car.  II.  for  high  treason  gene- 
rally. I'aiigh.  142.  1  Sid.  78.  I  Keb.  305. — 5.  Filz/iatrick  by  the 
Privy  Council,  an.  7  (('.  III.  for  high  treason,  in  .Vuling  an  escape  ; 
and  bailed  for  neglect  of  prosecution.  1  Sulk.  103. — 6.  Ya.rlcy  was 
committed,  an.  5  ))'.  W  iM.  by  the  Secretary  of  State,  Lord  jVoltingham, 
(or  refasing;  to  declare  if  he  was  aJenuii.    Carlh.  291.    Skin.  369 — 
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7.  Kcndttl  and  Kac  were  (  ominitlcd,  an.  7  JV.  III.  by  Secretary  TVion- 
*a/  for  lii(rh  (reason,  in  assislini;  the  escape  of  Montgomery ;  ami  by 
tiotlf  C.  J.  Iicid  };roo(l>  but  the  prisoners  were  bailed.  4  -V.  T.  559, 
5  Mod.  78.  596.    Ilo/i,  Ul.    Lord  Uaiim.6\.  65.    Comb.  343. 

12  Mod.  R3.    I  &iU:  317. — ».  Orr*;/  was  commillcd,  10  for  pub- 

lishing a  U\k\,  (i/iixrc  {ur /,  htni,  11  5.  7".  311.)  called  the  Observator  i 
and  the  court  held  the  warrant  good  and  legiU.  rorintc.  140.  1 1 
T.  .«o;'. — y.  Sir  (I'.  Wyndham  was  committed,  an.  4  Geo.  1.  by  Secre- 
tary Sianho/ie  for  high  treason;  and  by  Parker,  C.  J.  held  good.  Sira. 
3.  3  C/n.  516.— 10.  I^rd  Scumdule,  and  Du/ilin,  and  Harvey  were 
committed,  nn.  2  GV».  I.  by  Lord  Toiimscnd,  Secretary  of  State,  for 
treasonable  practices,  and  admitted  to  bail.  3  Tin.  534. — 11.  Marlniry 
was  arrested  and  comn>ined  by  warrant  from  the  Secretary  of  State, 
for  being  the  author  of  a  seditious  libel,  luul  his  papers  scixcd,  and  he 
continued  on  his  recognisance,  an.  7  Geo.  II.  8  Mod.  177.  11  S.  T. 
309. — 12.  Jlcnucu  was  conimitted,  an.  31  Geo.  \\.  by  the  Larl  cA  Holder - 
nets.  Secretary  of  Stale,  for  high  treason,  in  adhering  to  the  king's 
enemies.  1  Jinrr.  642. — 13.  Shebbear  was  committed,  31  Geo.  H.  on 
two  warrants  from  the  Secretary  of  State,  for  a  libel.  1  Burr.  460. — 
14.  iVilkcs  was  committed,  an.  3  Geo.  Ml.  by  warrant  froiTi  the  Earl 
of  Halifax,  Secretary  of  State,  for  a  libel ;  but  discharged  by  his  prt- 
vilege  of  parliament.  2  Wih.  150.  11  S.  T.  302. — 15.  Sayer  was 
apprehended,  18  Geo.  IH.  by  wan-ant  from  the  Earl  of  Roclifurd,  Se- 
cretary of  Stair,  for  high  treason,  and  bailed  by  Lord  Maiiitfcld.  Black. 
Hell.  1 165.    Sec  further,  til.  Bait  II.  and  also  tit.  Arrest. 

As  to  the  n^iinncr  of  commitment,  it  is  enacted  by  2  £7"  3  P.i^  M.c. 
10.  that  justices  of  peace  shall  examine  persons  brought  before  them 
for  felony,  S:c.  tir  susiiicion  Ihercoj',  before  they  commit  them  to  pri- 
son, and  shall  bind  their  accusers  to  give  evidence  against  them.  Sec 

2  Havk.  P.  C.c.  16.  §  11. 

A  justice  of  the  peace  may  detain  a  prisoner  a  reasonable  time, 
in  oilier  to  examine  him ;  and  it  is  said,  that  three  days  is  a  reason- 
able time  for  this  pmposc.    2  Huv.-k.  P.  C.c.  16.  §  12.    Dolt.  c.  12s. 

3  Inst.  52.  591 . 

Every  commitment  must  he  in  writing,  and  under  the  hand  and  seal, 
and  show  the  authority  of  him  that  made  it,  and  the  lime  and  place, 
and  must  be  directed  to  the  keeper  of  the  prison.  It  may  be  either  in 
the  king's  name,  and  only  tested  by  the  justice,  or  in  ihc  justice's 
name.  It  rnay  command  the  gaoler  to  keep  the  parly  in  safe  and  close 
custody  ;  for  this  being  what  he  is  obliged  to  do  by  law,  it  can  be  no 
fliult  to  command  him  so  to  do.    2  Hatik.  P.  C.  c.  16.  §  13,  14,  15. 

It  ought  to  set  forth  the  crime  with  convenient  certainty,  whether 
tlie  commitment  be  by  the  Privy  Council,  or  any  other  authority ;  other- 
wise the  officer  is  not  punisha!)le  by  reason  of  such  viitiimua,  for  suf- 
fering the  party  to  escape  ;  and  the  court,  before  whom  he  is  removed 
by  hahean  corjius,  ought  to  discharge  or  bail  him ;  and  this  doth  not  only 
hold  where  no  cause  at  all  is  expressed  in  the  commitment,  but  also 
where  it  is  so  loosely  set  forlh,  tluat  the  court  cannoi  judge  whether  it 
were  a  reasonable  ground  for  imprisonment  or  not.  2  Ha:vk.  P.  C,  c. 
16.  §  17.    See  til.  Jrrest,  Bail. 

A  commitment  far  high  treason  or  felony  in  gcnci-al,  without  ex- 
pressing the  partic  iilar  species,  has  been  held  good.  2  Hamk.  P.  C.  c. 
16.  §  16.  IJut  now,  since  the  habeas  ror/.m  act,  it  seems  that  such 
a  general  rommilmcnt  is  not  good ;  and,  therefore,  where  jI.  and  B.  were 
committed  for  aiding  and  abetting  Sir  James  .Monigomcry  to  make  hi:; 
escape,  who  was  committed  by  a  wai-ranl  of  a  Secretary  of  State  fur  higl* 
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U'CJison ;  on  a  habeas  cor/ius,  tliey  were  ndmitlcd  to  bail,  because  it 
<li<l  not  uppear  of  what  species  of  ti'eason  Sir  James  was  f;uiUy.  Skin, 
596.     1  Halk.  347.  S.  C. 

It  is  safe  to  set  forth  that  the  party  is  charged  upon  oath ;  l)ut  this 
is  not  necessary,  for  it  halh  been  resolved,  that  a  coniniiinient  for  irea- 
son,  or  for  suspicion  of  it,  without  settiiu;  forih  any  particular  accusa- 
tion or  ground  of  the  suspicion,  is  good.  2  Hawk.  P.  C.  r.  16.  ^  17. 
This  resolulioti  was  in  the  case  of  Sir  JK  IVijmlha?)!.,  2  Geo.  I.  who 
was  conintitted  by  the  Secretary  of  State  for  liij!;h  treason  generally. 
Stra.  2.  3  Viit,  515.  at  large.  It  was  confirmed  by  I'rall,  C.  J.  iu 
wakes' s  case,  coniniiltcd  by  a  similar  warrant  for  a  libel.  2  IVils.  158. 
1 1  S.  T.  304.  And  Mr.  J.  \Fo3ler  says,  in  cases  wherein  the  justice  of 
t!ie  peace  halh  juristliclion,  the  legality  of  his  warrant  will  never  de- 
pend on  the  truth  of  the  information  whereon  it  is  grounded.  Curlin's 
Co.  136.  See  also  /;a/(.  r.  123.  Crom/i.  2iS.  •!  Inst.  51.  I'li/m.  SsS. 
I  SaU:  3*7.    5  Mod.  78.    10  Mod.  334.    1  H.  P.  C.  582. 

Every  such  minimus  ought  to  have  a  lawful  conclusion,  viz.  (hat  the 
pany  be  safely  kept  till  he  be  delivered  by  law,  or  by  order  of  law,  or 
by  due  course  of  law;  or  that  he  be  kept  till  further  order,  (which 
shall  be  intended  of  the  order  of  law,)  or  to  the  like  effect ;  and  if  the 
party  be  committed  only  for  want  of  bail,  it  seems  to  be  a  good  conclusion 
of  tlie  commitment,  that  he  be  kept  till  he  find  bail ;  but  a  conunitmcnt 
till  the  person  who  makes  it  shall  take  further  order,  seems  not  to 
be  good  J  and  it  seems  that  the  party  committed  by  such  or  any  other 
irregular  miV/iwjM  may  be  bailed.    2  JJatvk.  P.  C.  r.  16.  §  IS. 

Also  a  commitment  grounded  on  an  act  of  parliament  ought  to  be 
conformable  to  the  method  prescribed  by  such  statute ;  as  where  the 
churchwardens  of  A'oriham/iion  were  committed  on  the  43  Ji/iz.  cafi.  2. 
and  the  warrant  concluded  in  the  common  form,  \  iz.  Uruil  ihcy  lie  dutii 
dieeharged  aecortlins  10  law  ;  but  the  statute  appointing,  thai  the  /lariy 
.•ihouid  there  remain  until  he  should  accouuf^  for  want  of  such  conclu- 
sion they  were  discharged.  Carth.  Ij2,  153.  And  where  a  man  is 
committed  as  a  ci'iminal,  the  conclusion  must  be,  until  he  be  detixiered 
fnj  due  course  of  lu-.j  ;  if  he  be  committed  for  contumacy,  it  should  be 
.  ntil  he  comjily. 

II.  All  commitments  must  be  to  some  prison  within  the  realm  of 
Jiiigland.  For, 

By  tlic  Stat.  31  Car.  II.  ca/i.  2.  the  habeas  cor/ius  act,  it  is  enacted, 
"  That  no  suljject  of  this  realm,  being  an  inhabitant  or  resiant  of  this 
Jringdom  of  JCngland^  dominion  of  tVulesy  or  town  of  Ilcrivick  upon 
Tweed,  shall  or  may  be  sent  prisoner  into  Scotland^  Ireland,  Jersey, 
Guernsey,  Tangier,  or  into  any  parts,  garrisons,  islands  or  places  be- 
yond the  seas,  which  then  were,  or  at  any  time  after  should  be,  witniii 
or  witiiout  the  dominions  of  his  majesty." 

By  Stat.  \1  Jid-u:  III.  c.  10.  sheriffs  shall  have  the  custody  of  the 
gaols  as  before  that  time  they  were  wont  to  have,  and  they  shall  putiu 
such  under-keepcrs  for  whom  they  will  answer.  And  this  is  confirm- 
ed by  Stat.  19  Nen.  VII.  ca/i.  10.  Also  by  stat.  5  Hen.  IV.  eaji.  10.  it 
is  enacted,  "  That  none  be  imprisoned  by  any  justice  of  the  peace, 
but  only  in  the  common  gaol,  saving  to  lords,  and  others  who  have 
gaols,  their  franchise  in  this  case."  It  seems  that  the  king's  grant 
since  the  stittute,  5  Hen.  IV.  r.  (0.  to  private  persons  to  have  the  cus- 
tody of  prisoners  committed  by  justices  of  peace,  is  void.  And  it  is 
said,  that  none  can  claim  a  prison  as  a  franchise,  unless  he  have 
also  a  gaol  delivery.    2  P.  <".  r.  16. 5  r.    See  stat.  1 1  &  12  M". 
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III.  c.  10.  §  o.  made  perpetual  by  stat.  6  Geo.  I.  c.  19.  to  enable  justices, 
of  peace  to  build  and  repair  p;aols  in  tlieir  respective  counties  whore 
a  clause  like  that  in  stat  .6  Hiti.  IV.  c.  10.  is  inserted. 

Also  it  luiili  Ijecn  held,  that  regularly  no  one  can  justify  the  detain- 
ing'a  prisoner  in  custody  out  of  the  connnon  gaoli  unless  there  be 
some  particular  reason  for  so  doinq; ;  as  if  the  party  be  so  danger- 
ously sick,  that  it  would  appai-enlly  hazard  his  life  to  send  him  to 
the  i^aol ;  or  there  be  evident  datij^er  of  a  rcscous  from  rebels,  &c.  yet 
constant  practice  seems  to  authorize  a  coniniilrucnt  to  a  messenger ; 
■and  it  is  said  that  it  shall  be  ijitended  to  have  been  made  in  order  for 
the  carrying  of  the  parly  to  gaol.    2  Hawk.  P.  C.  c.  16. §  8,  9. 

And  it  is  said,  that  if  a  constable  bring  a  felon  to  gaol,  and  the  gaoler 
refuse  to  receive  him,  the  town  where  lie  is  constable  ought  to  keep 
him  till  the  next  gaol  delivery.  //.  P.  C.  lU.  2  Hawk.  P.  C.  c. 
16.  §  9. 

A  prisoner  in  the  custody  of  the  king's  messenger,  on  a  warrant 
from  the  Secretary  of  State,  who  is  brought  into  A'.  B.  by  habeas 
corjiua  to  be  bailed,  but  has  not  his  bail  ready,  cannot  be  committed 
10  the  same  custody  he  came  in ;  but  must  be  committed  to  the  custo- 
dy of  the  marshal,  which  will  prevent  the  necessity  of  suing  out  a 
new  habeas  corjius;  as  he  may  be  brought  up  from  the  prison  of  the 
court,  by  a  rule  of  court,  whenever  he  shall  be  prepared  to  give  bail. 
I  Burr.  4  GO. 

If  a  person  arrested  in  one  county  for  a  crime  done  in  it,  fly  into 
another  county,  and  be  retaken  there,  he  may  be  committed  by  a  jus- 
tice of  the  first  county  to  the  gaol  of  such  county.  //.  P.  C.  93.  But 
by  the  better  opinion,  if  he  had  before  any  arrest  fled  into  such  coun- 

IV,  he  must  be  conmiittcd  to  the  gaol  thereof  by  a  justice  of  such 
county.  2  Hawk.  P.  C.  r.  16.  §  8.  /)«!!.  c.  118.  Also  it  seems  to  be 
laid  down  as  a  rule  by  some  books,  that  any  offender  may  be  committed 
to  the  gaol  next  to  the  place  where  he  was  taken,  whether  it  lie  in 
the  same  county  or  not.  2  Hawk.  P.  C.  c.  16.  §  8.  See /ml.  Stat- 
24  Geo.  II.  c.  55. 

By  Stat.  6  Geo.  I.  c.  19.  vagrants  and  other  criminals,  offenders,  and 
persons  charged  with  small  offences,  may,  for  such  offences,  or  for 
■want  of  sureties,  be  committed  either  to  the  common  gaol,  or  house 
of  correction,  as  the  justices  in  their  judgment  shall  think  proper. 

By  stat.  24  Geo.  11.  r.  .ij.  if  a  person  is  apprehended  upon  a  war- 
rant endorsed  in  another  county,  for  an  ofi'encc  not  bailable,  or  if  he 
shall  not  there  find  bail,  he  sliall  be  carried  back  into  the  first  coun- 
ty, and  be  conmiitted,  or,  if  bailable,  bailed  by  the  justices  in  sucl; 
first  county. 

As  to  the  charges  of  commitment,  it  is  enacted  by  stat.  3  Jac.  I.  c. 
10.  that  offenders  committed  are  to  bear  their  own  charges,  and  the 
charges  of  those  who  arc  appointed  to  guard  them ;  and  if  they  refuse 
10  pay,  the  charges  may  be  levied  by  sale  of  their  gooils.  And  by  stat.  • 
27  Geo.  II.  c. '  3.  if  they  have  no  goods,  &c.  within  the  county  where- 
they  are  apprehended,  the  justices  are  to  grant  a  warrant  on  the  treasu- 
rer of  the  county  for  payment  of  the  charges.  But  in  .^liddleaex  the  same 
shall  be  paid  by  the  overseers  ol  the  poor  of  the  parish  wi\erc  the 
person  was  apprehended. 

liy  the  stat.  3  //™.  VII.  c.  3.  the  sheriff  shall  certify  the  names  of  all 
prisoners  in  his  custody  to  the  justices  of  gaol  delivery. 

HI.  As  prisoners  ought  to  be  committed  at  first  to  the  proper  prison, 
so  ought  they  not  to  be  removed  thence,  except  in  some  special 
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cases  ;  and  lo  this  pui'posc  it  is  enacted  by  31  Car.  TI.  eafi.  2.  "That 
if  any  subject  of  this  realm  siiall  be  committed  to  any  prison,  or  in 
custody  of  any  ofliccr  or  officers  whatsoever,  for  any  criminal,  or  sup- 
posed criminal  matter,  that  the  said  person  shall  not  he  removed  from 
the  sai<l  prison  and  custody,  into  the  custody  of  any  other  officer  or 
olTicers,  unless  it  be  by  habeas  cor/iu.s,  or  sonic  other  legal  writ;  or 
where  the  prisoner  is  delivered  to  the  constable  or  other  inferior  of- 
ficer, to  carry  such  prisoner  to  some  gaol;  or  where  any  person  is 
sent  by  oitler  of  any  judge  of  assise,  or  justice  of  the  peace,  lo 
any  common  workhoiise,  or  house  of  correction  ;  or  where  the  pri- 
soner is  removed  from  one  prison  or  place  to  another  within  the 
same  county,  in  order  to  a  trial  or  discharge  by  ilue  course  of  law; 
or  in  case  of  sudden  fire  or  Infection,  or  otiier  necessity  ;  upon  pain 
that  he  wlio  makes  out,  signs,  or  countersigns,  or  obeys,  or  executes 
such  warrant,  shall  forfeit  to  the  party  grieved  100/.  for  the  first  of- 
fence, 200/.  for  the  second,  &c.    2  Hawk.  f.  C.c.  10. 5  10. 

.'V  person  legally  co  nmiltcd  for  a  crime,  certainly  appearing  to 
have  been  done  by  some  one  or  other,  cannot  be  lawfully  discharged 
by  any  other  but  by  the  king,  till  he  be  ac(|uilted  on  his  trial,  or  have 
an  ifftiorattiiin  found  by  the  grand  jury,  or  none  to  prosecute  him  on  a 
proclamation  for  that  purpose,  by  the  jusiires  of  (i;aol  delivery.  But 
if  a  person  be  comniitted  on  a  bare  suspicion,  without  any  appeal  or 
indictment,  for  a  supposed  crime,  where  afterwards  it  appears  that 
there  was  none  ;  as  for  the  nnirder  of  a  person  thought  to  be  dead, 
who  afterwards  is  fnvind  to  be  cdivc ;  it  hath  been  holden  that  he 
may  be  safely  dismissed  u-i1liouL  .uiy  f.rther  proceeding;  for  that  he 
>vho  suffers  him  to  escape,  is  propi  i-ly  pur.ishable  only  as  an  acces- 
sory to  his  supposed  ofi'ence  ;  and  it  is  impossible  there  should  be  an 
accessory  where  there  can  be  no  principal ;  and  it  would  be  hard  to 
punish  one  for  a  contempt  founded  on  a  suspicion  appearing  in  so  un- 
contested a  maimer  to  be  groundless.  2  Hawk.  P,  C.c.  16.  §  22.  But 
the  safest  way  for  the  gaoler,  is  to  have  the  authority  of  some  court, 
or  magistrate,  for  discharging  the  prisoner. 

If  the  words  of  a  statute  are  not  pursued  in  a  commitment,  the  party- 
shall  be  discharged  by  habeas  corpus.  See  tit.  An-esi,  liaily  Im/iri&on.' 
ntcnr^  Prisoner,  ijfc. 

COMMOIGNE.  /v.]  .\  fellow  monk ;  one  that  lives  in  the  same 
convent.    3  Inst.  15. 

COMMON.'VLTY,  fio/wlus,  ft/ebs,  communilas.']  In  Jirt.  suficr  char- 
fasy  28  Edw.  I.  c.  I.  the  words  Tout  h  Commune  d* Kngleterrr,  signify 
all  the  people  of  Knatanil.  2  In.si.  539.  But  this  word  is  generally 
used  for  the  middle  sort  of  the  king's  subjects,  such  of  the  commons 
as  arc  raised  beyond  the  ordinary  sort,  and  coming  to  have  the  mana- 
ging of  offices,  by  that  means  are  one  degree  nr»der  btirgesses,  which 
are  superior  to  them  in  order  and  authority  ;  and  companies  incorpo- 
rated are  said  to  consist  of  masters,  wardens,  and  communalixj,  the 
first  two  being  the  chief,  and  the  others  such  as  are  usually  called  of 
the  livery.  The  ordinary  people  and  freeholders,  or  at  best  knights 
and  gentlemen,  imdcr  the  degree  of  baron,  have  been  of  late  years 
called  communitas  regniy  or  tola  Cerrx  communitaa  ;  yet  anciently,  if 
wc  credit  HraUij^  the  barons  and  tenants  /;(  ca/titcy  or  military  men, 
were  the  community  of  the  kingdom ;  and  those  only  were  reputed  as 
such  in  our  most  ancient  histories  and  records.  Brady's  Gloss,  to  hit 
Intr.  to  Ent;.  Hist. 

Vol..  I.  3  T 


514 


COMMON  I. 


COMMON. 

Commuma.}  A  riglit  or  privilege,  which  one  or  nioic  ijcrsons  duiip 
to  take  or  use,  in  sonic  part  or  portion  of  that  which  another  man's 
landx,  waters,  woods,  S^c.  do  naturally  produce  ;  without  having  an 
absolute  jjropcrty  in  such  land,  waters,  wood,  &c.  It  is  called  an  in- 
cor/iorcal  riglit,  wliich  lies  in  gra'ii,  as  if  oriijinally  comnicncinj;  on 
some  agreement  between  lords  and  tenants,  for  some  valuable  pur- 
poses ;  which  by  age  being  formed  into  a  prescription,  continues,  al- 
though there  be  no  deed  or  instrument  in  writing  which  proves  the 
original'  contract  or  agreement.  4  Co.  37.  2  Inst.  6S.  1  Vent. 
387.  - 

I.  0/  ihf  several  Kinds  of  Commons. 

II.  The  liiu-rts:  >jf  the  Owner  (tf  the  Soil  f    ^vfterein^  of  Appvovc- 

menl  anil  Knclosure. 

III.  T/ie  Commoner's  Interest  in  the  Soil;  anil  herein,  of  Apportion- 
ment and  Extinguishment. 

I.  There  is  not  only  common  of  /lasture,  but  also  common  of  /its* 
carif  ovjishing;  common  of  estovers  ;  comnion  of  turbanj  ;  which  see 
untier  their  several  heads.  The  word  common,  however,  in  its  most 
usual  acceptation,  sii^nifics  common  of  fiasture.  This  is  a  right  of 
feeding  one's  beasts  on  another's  land:  for  in  those  waste  grounds, 
usually  called  commons,  the  property  of  the  soil  is  ijenerally  in  the 
lord  of  the  manor  ;  as  in  common  fields,  it  is  in  the  ]Kiriicidar  tenants. 
This  kind  of  common  is  divided  into  common  in  grot^s,  common  ap^icn- 
danc,  common  aji/iiirtenanl,  and  common  /lur  cause  de  vicina,:^c. 

Common  in  gross,  is  a  liberty  to  have  common  alone,  without  any 
lands  or  tenements,  in  another  person's  land,  gr.mted  by  deed  to  a 
man  and  his  heirs,  or  for  life,  S;c. '  Fit:.  jV.  B.  31.  37.    Mieji.  30. 

Common  a/ifiendant,  is  a  right  belonging  to  a  man's  ai-ablc  land,  of 
putting  bca:-ts  commontible  into  another's  ground.    And  common 
/mrlenani  is  belonging  to  an  estate  for  all  manner  of  beasts  commona' 
hie  or  not  commonable.    4  Re/i.  37.    Plorjd.  161. 

Comnion  ali/iendant  smd  a/ij>.urie7tunl,  arc  in  a  manner  confounded, 
as  appears  by  Fitzlierbert f  and  are  by  him  defined  to  be  a  liberty  of 
common  appertaining  to,  or  depending  on,  a  freehold  ;  which  common 
must  be  taken  with  beasts  commonable,  as  horses,  oxen,  kine,  and 
sheep ;  and  not  with  goats,  hogs,  and  geese.  But  some  make  this 
difference,  that  common  a/ijntrtenant  may  be  severed  from  the  land 
whereto  it  pertains ;  but  not  common  a/ijiendant :  which,  according  to 
Sir  Edward  Coke,  had  this  beginning:  \Vhcn  a  lord  enfeoft'ed  an- 
other of  arable  land,  to  hold  of  him  in  socage,  the  feofi'cc,  to  maintain 
the  service  of  bis  plough,  had  at  first,  In  ilic  curtesy  or  permission 
of  the  lord,  common  in   his  wastes  for  ■    beasts  to  eat  and 

compost  his  land,  and  that  for  two  cans  r  that  it  was  tacitly 

implied  in  the  feofl'menl,  by  reason  the  L  tould  not  till  or  com- 

post his  land  without  cattle,  and  cattle  could  not  be  sustained  without 
pasture  ;  so  by  consetiueiice  the  feofl'ee  had,  as  a  thing  necessary 
and  incident,  conunoii  in  the  w^aste  and  lands  of  the  lord  ;  and  this 
jnay  be  collected  from  the  ancient  books  and  statutes  ;  and  the  second 
reason  of  this  common  w  as,  for  the  maintenance  and  adv  antage  of  till- 
age, which  is  much  regarded  and  favoured  by  the  lav.'.  /iVz.  A'.  It. 
180.    41<eji.  37. 
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Common  /itir  cause  dr  vicinage;  common  by  reason  of  neiglibouf- 
hooil;  is  ;i  liberty  that  llic  tenants  of  one  lord  in  one  town  hiivc  to  com- 
mon witli  the  icnants  of  anotlicr  lord  in  aiiotiicr  town.  It  is  where 
the  tenants  of  two  lords  have  used,  time  oiil  of  mind,  to  have  common 
promiscuously  in  both  lordships  lyini;  together,  and  open  to  one  another. 
8  Hr/i.  78.  And  those  that  challenge  this  kind  of  common,  which  in 
usually  called  intcrcommotiing,  may  not  put  their  cattle  in  the  common 
of  llie  oilier  lord,  for  then  they  arc  dislrainable  ;  but  tliey  may  turn 
ihcm  into  their  own  fielils,  and  if  they  slr.iy  into  the  niigliliouring 
coimnony  they  must  be  suflcred.  Terms  hc\j.  The  inhabitants  of 
one  town  or  lordsliip  may  not  pvit  in  as  many  beasts  as  they  will,  but 
with  regard  to  the  frecholil  of  the  inhabitants  of  the  other;  for  other- 
wise it  were  no  good  neighbourhood,  upon  which  all  this  depends. 
Ibid. 

If  one  lord  encloses  the  common,  the  other  town  cannot  then  com- 
mon ;  but  though  the  common  of  vicinage  is  gone,  common  ap/icndant 
remains.  4  Rep.  38.  7  Refi.  S.  Every  common  /iwr  cause  de  vicinage 
is  a  common  a/i/iendant.    1  Dane.  Mr.  799. 

This  is  indeed  only  a  permissive  riglit  intended  to  excuse  what  in 
strictness  is  a  trespass  in  both,  and  to  prevent  a  multiplicity  of  suits. 
And  therefore  cither  township  may  enclose  and  bar  out  the  other, 
though  thcx  have  intercommoncd  lime  out  of  mind.    2  Comm.  34. 

Common  a/i/iendant  is  only  to  ancient  arable  land ;  not  to  a  house> 
meadow,  pasture,  £tc.  It  is  against  the  nature  of  common  a/t/iendant 
to  be  appendant  to  meadow  or  pasture.  But  if  in  the  beginning  land 
be  arable,  and  of  late  a  house  hath  been  built  on  some  part  of  the  land, 
and  some  acres  are  employed  to  meadow  and  pasture,  in  such  case 
it  is  appendant ;  though  it  must  be  pleaded  as  appendant  to  the  land, 
and  not  to  the  house,  pasture,  &c.  1  .Vels.  .4br.  457.  This  may  be 
common  appendant,  though  it  belongs  to  a  manor,  farm,  or  plough- 
land  ;  and  common  appendant  is  of  common  right ;  but  it  is  not  com- 
mon appendant,  unless  it  has  been  appendant  time  out  of  mind.  1 
Danv.  746.  It  msy  be  upon  condition  ;  be  for  all  the  year,  or  for  a 
certain  time,  or  for  a  certain  number  of  beasts,  Sec.  by  usage ; 
though  it  ought  to  be  for  such  cattle  as  plough  and  compost  the  land, 
to  which  it  is  appendant.  Ibid.  797.  Common  appendant  may  be  to 
common  in  a  field  after  the  corn  is  severed,  till  the  ground  is  rcsown  ; 
so  it  may  be  to  have  connnon  in  a  meadow  after  the  hay  is  carried 
off  the  same,  till  Cand/emasy  (J^c.    Yeh'.  185. 

This  common,  >vhich  is  in  its  naiiu'c  without  number,  by  custom 
inay  be  limited  as  to  the  beasts.  Common  appurtenant  ought  always 
to  be  for  those  levant  and  couchanl^  and  may  be  sans  number.  Plovjd. 
161.  A  man  may  prescribe  to  have  common  apptutcnant  for  all 
manner  of  cattle,  at  every  season  in  the  year.  8.  Common 

by  prescription  for  all  manner  of  commonable  cattle  as  belonging  to 
a  tenement,  &c.  must  be  for  cattle  levant  and  conchani  upon  the  land, 
(which  is  so  many  as  the  land  will  maintain,)  or  it  will  not  be  good  ; 
and  if  a  person  grants  common  sans  number^  the  grantee  cannot  put 
in  so  many  cattle,  but  that  the  giantor  may  have  sufficient  common 
in  the  same  land.  1  Danv.  Jbr.  798,  799.  He  who  hath  common 
appendant  or  appurtenant,  can  keep  but  a  number  of  cattle  pro- 
portionable to  liis  land ;  for  he  can  comtnon  with  no  more 
than  the  lands  to  which  his  common  belongs  is  able  to  maintain.  3 
Salk.  93.  Common  a/t/iurtenant  may  be  to  a  house,  pasture,  S:c.  though 
common  appendant  cannot ;  but  it  ought  to  be  prescribed  for  as 
against  common  right ;  and  miconmiooable  cattle,  as  hogs,  goats,  S;c. 
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are  appurtenant.  This  common  may  be  created  by  grant  at  thii  day ; 
ao  niiiy  not  common  appendant.    1  lust.  122.  I  Koll.  yldr.  398. 

Common  appurtenant  i'or  a  certain  number  of  beasts  may  be  granted 
over.    I  Danv  802. 

In  Sioilanil,  ill  iliosc  districts  where  there  is  no  coal,  the  inhabit- 
ants are  cliicfly  supplied  with  fuel  from  the  mosses  with  which  the 
country  abounds.  Where  one  estate  has  only  a  small  quantity  of  this 
moss,  it  is  not  unusual  for  the  pioprictor  of  a  neighbouring  i  statc, 
where  there  is  a  superfluity,  to  sell  to  the  proprietor  of  the  defective 
estate  a  perpetual  liberty  to  his  tenants  to  cut  moss  for  fuel,  on  a  cer- 
tain annual  rent,  per  Jinc  or  JinniUy,  (which  terms  are  synonymous,) 
and  this  is  called  "  u  heritable  moss  tolerance."  Sec  Dhtgivall  v* 
Parijuharaott.    Dom.  Proc.  Journalt,  sub.  an.  1797. 

II.  The  property  of  the  soil  in  the  common  is  entirely  in  the  lord  ; 
and  the  use  of  it  jointly  in  him  and  the  commoners. 

Lords  of  manors  may  depasture  in  commons  where  their  tenants 
put  in  cattle  ;  and  a  prescription  to  exclude  the  lord  is  against  law. 

1  Insi.  122. 

The  lord  may  agist  the  cattle  of  a  stranger  in  the  common  by  pre- 
scription ;  and  he  may  license  a  stranger  to  put  in  his  cattle,  if  he 
leaves  suflicient  room  for  the  commoners.  I  Danv.  793.  2  Mod.  6. 
Also  the  lord  may  surcharge,  Sec.  an  overplus  of  the  common  ;  and 
if,  where  there  is  not  an  overplus,  the  lorel  surcharges  the  common, 
the  cor.imoners  arc  not  to  distrain  bis  beasts;  but  must  commence 
an  action  against  the  lord.  Fiiz.  jV.  B.  125.  But  it  is  said,  if  the 
lord  of  the  soil  put  cattle  into  a  chsi\  contrary  to  custom,  when  it 
ought  to  lie  fresh,  a  commoner  may  take  the  cattle  damage-feasant ; 
otherwise  it  is  a  general  rule  that  he  cannot  distrain  the  cattle  of  the 
lord.    1  Dan-iK  807. 

The  lord  may  distrain  where  the  common  is  surcharged;  and 
bring  action  of  trespass  for  any  trespass  done  in  the  common.  9 
Bcti.  113. 

A  lord  may  make  a  pond  on  the  common;  though  the  lord  cannot 
dig  pits  for  gravel  or  coal ;  the  statutes  of  aji/irovrmtni  extending 
only  10  enclosure.  3/n.  /.204.  9  Kifi.  112.  1  Hid.  106.  If  the  lord 
makes  a  warren  on  the  common,  the  commonei"s  may  not  kill  the 
conies  ;  but  are  to  bring  their  action,  for  they  may  not  be  their  own 
judges.    I  Jiol/.  90.  405. 

By  Stat.  20  l/rii.  111.  r.  4.  (star,  of  Mrrtan,)  lords  may  appnvr  against 
their  tenants,  viz.  enclose  part  of  the  waste.  Sec.  and  thcitby  dis- 
charge it  from  being  connnon,  leaving  comninn  sufficient  ;  and  neigh- 
bours as  well  as  tenants  claiming  common  of  pasture,  sh;ill  be  bound 
by  it.  If  the  lord  encloses  on  the  common,  and  leaves  not  conmion  suf- 
ficient, the  commoners  may  not  only  break  down  the  enclosures ;  but 
may  put  in  their  cattle,  although  the  lord  ploughs  and  sows  the  land. 

2  Inst.  88.  1  Hull.  Mr.  406. 

Where  the  tenants  of  the  manor  have  a  right  to  dig  gravel  on 
the  wastes,  or  to  take  estovers,  there  the  lord  has  no  right,  under 
the  statute  of  Merlon^  to  enclose  and  approve  the  wastes  of  the  ma- 
nor. Yet  a  custom  in  a  manor  that  any  person,  being  desirous  of 
enclosing,  may  apply  to  the  court,  ice.  first  obtaining  the  consent  of 
the  lord,  does  not  abridge  the  lord's  common  law  right  of  enclosing 
without  any  such  appliciition,  provided  he  leave  common  suflicient 
for  the  tenants.    2  Term  Hc/i.  391, 392. 
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By  Stat.  29  Gfo.  II.  t.  36.  owners  of  common,  Avilh  the  consent  of 
tlie  majority,  in  number  und  value,  of  tlie  commoners;  llie  majority 
Of  the  commoners,  willi  consent  of  the  owners ;  or  any  persons  with 
tlie  consent  of  both,  n\;iy  enclose  any  part  of  a  common  for  the  growth 
of  wood.  If  the  wood  is  destroyed,  ihe  offender  may  be  punislied 
accoi-ding  to  stat.  1  Gt-o.  I.  f  48.  If  not  convicted  in  six  months, 
the  owner  shall  have  satisfaction  from  the  adjoining  parishes,  8;c. 
as  for  fences  ovcrthrown,by  sial.  IVenim.  2 — Persons  culling  wood  on 
commons  should  incur  ihc  same  penalty.  And  by  Siai.  31  Geo.  II.  r. 
41.  the  recompense  is  lo  be  paid  to  persons  interested,  in  proportion 
to  tlieir  interest.  Tenants  for  life,  or  for  years  determinable  on  lives, 
may  consent  for  their  term ;  but  that  binds  not,  after  determination 
of  their  estate. 

By  Stat.  13  Geo.  III.  f.  81.  §  21.  rami  arc  not  to  remain  on  commons 
from  the  25th  ofAaguU  to  the  25th  o{  Mvembrr. 

III.  A  commoner  hath  only  a  special  and  limited  interest  in  the 
soil,  but  yet  he  shall  have  such  remedies  as  arc  eonnnensuratc  to  his 
right,  and  therefore  may  distrain  beasts  daniage-feasant,  bring  an  ac- 
tion OH  Ihc  casr,  l^c.  but  not  being  absolute  owner  of  Ihe  soil,  he  can- 
not bring  a  general  action  of  irrs/iaas  for  a  trespass  done  upon  the 
common.    See  Ilridg.  10,  II.   GoM.  123,  121.  \'2  Leon.  201,  202. 

A  commoner  cannot  regularly  do  any  thing  on  the  soil  which  tends 
to  the  mclioi-alion  or  improvement  of  the  common,  as  culling  down 
of  bushes,  fern,  Stc.  liVrf.  251.  12 //<-n.  VIII.  2.  13  //rn.  VIII.  15. 
Therefore  if  a  common  every  year  in  a  flood  is  surrounded  with  water, 
the  commoner  cannot  make  a  trench  in  the  soil  to  avoid  the  water, 
because  he  has  nothing  to  do  with  the  soil,  bui  only  to  take  the  grass 
tvilh  the  mouth  of  ihc  cattle.  I  Roll.  Mr.  405.  2  Duht.  116.  But 
see  aritr^  II.  and  /loat. 

Every  commoner  may  break  the  common  if  it  be  enclosed;  and 
although  he  docs  not  put  his  cattle  in  at  the  time,  yet  his  right  of 
commonage  shall  excuse  him  from  being  a  trespasser.  Li!.  Rr/i.  38. 
See  1  Roll.  Abr.  406.  Thai  is,  supposing  llic  enclosure  made  by  the 
lord,  and  that  there  is  not  sufficient  common;  or  that  the  enclosure  is 
made  by  any  other  person  than  ihe  lord. 

If  a  tenant  of  ihc  freehold  ploughs  it,  and  sows  it  with  corn,  the 
commoner  may  put  in  his  cattle,  and  therewith  eal  the  corn  growing 
upon  the  land  :  so  if  he  Icis  his  corn  lie  in  ihc  field  beyond  the  usual 
time,  the  other  commoners  may,  notwithstanding,  put  in  their  beasts. 
2  Leon.  202,  203. 

The  commoner  cannot  use  common  but  wiih  his  own  proper  cattle. 
But  if  he  hath  not  any  cattle  lo  manure  the  land,  he  may  borrow 
other  cattle  lo  manure  it,  and  use  the  common  with  lliem ;  for  by  the 
loan,  they  arc  in  a  manner  made  his  own  cattle.  1  lJuiiv.  798.  Grantee 
of  common  appurtenant,  for  a  certain  number  of  cattle,  cannot  common 
with  the  cattle  of  a  siranger.  He  that  hath  common  in  grosHf  may 
put  in  a  stranger's  cattle,  and  use  the  common  with  such  cattle.  liid. 
803.  Common  appendant  or  appurtenant,  cannot  be  made  common  in 
gross,  and  approvement  extends  not  to  common  in  gross.    2  Inst.  86. 

A  commoner  may  distrain  beasts  put  into  ihc  common  by  a  slran^- 
ger,  or  every  commoner  may  bring  action  of  the  case,  where  damage  is 
received.  9  Re/i.  11.  But  one  commoner  cannot  distrain  the  cattle  of 
another  commoner,  though  he  may  those  of  a  stranger,  who  hath 
no  right  10  the  common.    2  Lutm.  1238. 
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Wlici  cvci-  there  ib  coloui-  of  right  for  puUiiip;  in  cadic,  a  commoner 
cannot  dislrain ;  where  there  is  no  colonr  he  may.  So  lie  may  dis- 
Irnin  a  slrani;cr*s  callle^  bin  not  those  of  a  commoner,  though  he  ex.- 
rml.i  his  number.  Where  writ  of  admeasurement  lies,  lie  cannot 
distrain.  y«.i'rr,  whether  he  may  distrain  cattle  surcharged,  where 
the  right  of  common  is  for  a  number  certain.  4  Burr.  2426.  I  Black. 
Se/i.  Cui. 

The  usual  remedies  for  surcharging  the  common,  are  cither  by  dis- 
training so  many  of  the  beasts  as  are  above  the  number  allowed,  or 
else  by  an  action  of  trespass  ;  both  which  may  be  had  by  ihc  lord  ;  or 
lastly,  by  a  special  action  on  the  case  for  damages,  in  which  any  com- 
moner may  be  plaintifl'.  J-Wrm.  273.  But  the  ancient  and  most  ef- 
fectual method  of  proceeding,  is  by  writ  o!  cilmrasiin  ini  n/  nf /lasnirc. 
This  lies,  either  where  a  common  appurtenant,  or  in  t^ross,  is  certain 
as  lo  number;  or  where  a  man  has  common  appendant,  or  appurte- 
nant to  his  land,  the  quantity  of  which  common  has  never  yet  been 
asceriaincd.  In  cither  of  these  cases,  as  well  the  lord  as  any  of 
the  commoners,  is  culilied  to  iliis  writ  of  admeasurement ;  which  is 
one  of  those  writs  that  arc  called  vicjiiiirl^  (2  Jnsl.  369.  Finch.  L.  314.) 
being  directed  to  the  slierifl",  {ficrnmiii,)  and  not  to  be  returned  to 
any  superior  court,  till  finally  executed  by  him. 

It  recites  a  complaint,  that  the  defendant  bath  surcharged  (siifirro- 
neravif)  the  common :  and  therefore  commands  the  shcrifl'  to  ad- 
measure and  apportion  it  ;  that  the  defendant  may  not  have  more  than 
belongs  to  him,  and  that  the  plaintiff  may  have  his  rightful  share. 
And  upon  this  suit  all  the  commoners  shall  be  admeasured,  as  well 
those  who  have  not,  as  those  who  have,  surcharged  the  common  ;  as 
well  the  plainlilf  as  defendant.  Jul:.  A".  B.  125.  The  execution  of 
this  writ  nmst  be  by  a  jury  of  twelve  men,  who  are  upon  their  oaths 
to  ascertain,  imder  the  superintendence  of  the  sheriff,  what  and  how 
many  cattle  each  commoner  is  entitled  to  feed.  And  the  rule  for  this 
admeasurement  is  generally  understood  to  be,  that  the  commoner  shall 
not  turn  more  cattle  upon  the  conmion,  than  are  sufficient  to  mantirc 
and  stock  the  land  to  which  his  right  of  common  is  annexed  ;  or,  as 
our  ancient  law  expressed  it,  such  cattle  as  only  arc  levant  and  cqU' 
chant  upon  his  tenement;  {Bro.  jlbr.  1.  Prescri/ifion^  28.)  which  being 
a  thing  uncertain  before  admeasurement,  has  frequently,  though  er- 
roneously, occasioned  this  unmeasured  right  of  common  to  be  called  a 
common  Tjlilioiit  stint,  or  sans  nomhre  ;  (ffarilr.  117.)  a  thing,  which 
though  possible  in  law,  does  in  fact  very  rarely  exist.  Ld.  Haijm. 
407. 

If,  after  the  admeasurement  has  thus  ascertained  the  right,  the 
same  defendant  surcharges  the  common  again,  the  plaintiff  may  have 
a  writ  of  second  surcharge,  {^de  secundd  .lu/ieroneratione,)  which  is 
given  by  the  stat.  Jl'estm.  2.  13  £dK:.  I.  c.  8.  and  thereby  the  sheriff 
is  directed  to  inquire  by  a  jury,  w  hether  the  defendant  has  in  fact 
again  surcharged  the  common,  contrary  to  the  tenor  of  the  last  ad- 
measurement ;  and  if  he  has,  he  shall  then  forfeit  to  the  king  the  su- 
pernumerary cattle  put  in,  and  also  shall  pay  damages  to  the  plain- 
tiff. /■>■/;.  .V.  H.  I  2i>.  2  Inst.  S70.  This  process  seems  highly  equitablCi 
for  the  first  offim  e  is  licld  to  be  committed  through  mere  inadvertence, 
and  therefore  then  ^.n  ik.  damages  or  forfeiture  on  the  first  w  rit,  which 
was  only  to  aseertain  Ihe  right  which  was  disputed  ;  but  the  second 
offence  is  a  wilftil  contempt  and  injustice  ;  and  therefore  punished, 
veiy  properly,  with  not  only  damages,  but  also  foi  feiture.  j\nd  herein, 
the  right,  being  once  settled,  is  never  again  disputed ;  but  only 
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Viic  fact  is  tried,  whcilicr  there  be  any  second  surcharge  ov  no  ;  which 
gives  ihis  neglected  proceeding  a  greut  advantage  over  tlu-  modern 
by  action  on  the  case,  w  herein  ihe  i/ua'tlum  of  connnon  belonging  to 
the  defendant  must  be  proved  upon  every  fresh  trial,  for  every  re- 
peated oflcnce. 

This  injury,  by  surcharging,  can,  properly  speaking,  only  hai)peu 
where  the  common  is  a/i/nndani  or  a/i/iiir;niaiii,  aiul  of  course  limited 
by  law  ;  or  where,  when  in  gross,  it  is  expressly  limited  and  certain; 
for  where  a  man  hath  common  in  jf;*os«,  jta.'ts  tiombrr^  or  wilhuul  stint^ 
be  caimot  be  a  surcharger.  However,  even  where  a  man  is  said  lo 
have  common  without  stint,  still  there  must  be  left  suHicient  for  the 
lord's  own  beasts.  I  Rull.  Mr.  399.  for  the  law  will  not  suppose 
that,  at  the  original  grant  of  the  common,  the  lord  meant  to  VKcludc 
himself. 

There  is  yet  another  disturbance  of  common,  when  the  owner  of 
the  land,  or  other  person,  so  encloses  or  otherwise  obstructs  it,  that 
the  connnoncr  is  precluded  from  enjoying  the  benefit,  to  which  he  is 
by  law  entitled.  This  may  be  done  cither  by  erecting  fences,  or  by 
driving  the  cattle  oil'  the  land,  or  by  ploughing  up  the  soil  of  the 
common.  CVo.  Eliz.  198.  Or  it  may  be  done  by  erecting  a  warren 
therein,  and  stocking  it  with  rabbits  in  such  C|Uanlitios,  that  they  de- 
vour the  whole  herbage,  and  thereby  destroy  the  connnon.  I'or  in 
such  case,  though  the  commoner  may  not  destroy  the  rabbits,  yet  the 
law  looks  upon  this  as  an  injurious  disturbance  of  his  right,  and  has 
Sivcn  him  his  remedy  by  action  against  tlic  owner.  CVo.  Juc.  195.  Thin 
kind  of  <lisiui-bance  does  indeed  amount  to  a  disseisin,  and  if  the  com- 
moner chooses  to  coitsider  it  in  that  lijfht,  the  law  has  given  him  ah 
assise  of  novel  disscuin.,  against  the  lord,  to  recover  the  possession  of 
his  contmon.  /■'iiz.  .V.  li.  179.  Or  it  has  given  a  writ  of  i/iioil  /in- 
i/iittai,  against  any  stranger  as  well  as  the  owner  of  the  land,  in  case 
of  such  a  disturbance  to  the  plaintiff  as  amounts  to  a  total  deprivation 
of  his  connnon;  whereby  the  defendant  shall  be  compelled  lo  ficrmii 
the  pluinliffto  enjoy  his  common  as  he  ought.  Finch.  I..  275.  J'iiz. 
,V.  B.  1*3.  Hut  if  the  commoner  does  not  choose  to  bring  a  real  action 
to  recover  seisin,  or  to  try  the  right,  he  may  (which  is  the  easier  and 
more  usual  way)  bring  an  action  on  the  case  for  his  damages,  instead 
of  an  assise,  or  a  qaod  permiliat.  Cro,  Jac.  193.  See  3  Comm.  23&— 
2.10. 

If  any  commoner  encloses,  or  builds  on  the  connnon,  every  com- 
moner may  have  an  action  for  the  damage.  AVherc  tuvi  is  taken 
away  from  the  common,  the  lord  only  is  lo  bring  the  action ;  but  it 
is  said  the  commoners  m;iy  have  an  action  for  the  injuiy,  by  entering 
on  the  common,  &c.    1  lioll.  Abr.  89.  398.    2  Leon.  301.' 

If  a  commoner  who  hath  a  freehold  in  his  comn^on  be  ousted  of,  or 
hindered  therein,  that  he  cannot  have  it  so  beneficially  as  he  used  to 
do  ;  whether  the  interruption  be  by  the  lord  or  ar.y  stranger,  he  may 
have  an  assise  against  him  ;  but  if  the  commoner  h.tth  only  an  esiu/e 
for  years.,  then  his  remedy  is  by  action  on  the  case.  And  if  it  be  only 
a  small  trespass,  that  is  little  or  no  loss  to  the  commoner,  but  he  hath 
common  enough  besides,  tlic  commoner  may  not  bring  anv  action. 
4  lie/1.  37.    8  79.    ZJyrr,  316. 

A  commoner  ciumot  dig  clay  on  the  common,  which  destroys  the 
grass,  and  carrying  it  away  doth  damage  to  the  ground  ;  so  that  the 
other  commoners  cannot  enjoy  the  common,  in  lam  am/i'o  iiiodo^  as 
they  ought.  Godb.  3'M.  Also  a  commoner  may  not  cut  bushes,  dig 
trenches,  Stc.  in  Ihc  common,  wilhotit  a  custom  to  do  it.    I  .VcU.  462. 
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If  he  makes  any  Uiing  de  novo,  lie  is  a  trespasser.  He  can  do  no- 
thing tu  impair  the  common,  but  may  reform  a  thing  abused,  fill  up 
holes,  &c.     1  lirownl.  208. 

A  commoner  may  abate  hedges  creeled  on  a  common  ;  for  though 
the  lord  hath  an  interest  in  the  soil,  by  abating  the  hedges,  the  com- 
moner doth  not  meddle  with  it.  2  Mod.  65.  Any  man  may  by  pre- 
scription have  common  and  feeding  for  his  cattle  in  the  king*s  high- 
way, lliough  the  soil  doth  belong  to  another.  But  the  occupation  of 
common  by  usurpation,  will  not  give  title  to  him  that  doth  occupy 
it,  unless  he  haib  had  it  time  beyond  memory. 

Upon  agreement  between  two  commoners  to  enclose  a  common,  a 
party  having  interest  not  privy  to  the  agreement,  will  not  be  bound ; 
but  one  or  two  wilful  persons  shall  not  hinder  the  public  good. 
CImu.  Jie/i.  48.  Commons  must  be  driven  yearly  at  Aifc/iaclmas,  or 
within  fifteen  days  after.  Infected  horses,  anti  stone  horses  under  size, 
8ce.  arc  not  to  be  put  into  commons,  imder  forfeiture,  by  stat.  32  Ifen. 
VIII.  c.  13.  New  erected  cottages,  though  they  have  four  acres  of 
ground  laid  to  them,  ought  not  to  have  common  on  the  waste.  2  Irief. 
740.  In  law  proceedings,  where  there  are  two  distinct  commons,  the 
two  titles  must  be  shown.  Cattle  are  to  be  alleged  commonable,  and 
common  ought  to  be  in  lands  commonable  j  and  the  place  is  to  be 
set  forth  where  the  messuage  and  lands  lie.  Sec.  to  which  the  com- 
mon  belongs.    1  .\'fts.  462,  463- 

Common  appendant,  because  it  is  of  common  right,  shall  be  o/j- 
/lorlioned  by  the  commoner's  purchase  of  part  of  the  land  in  which 
he  hath  such  common  ;  but  common  appurtenant  shall  be  extinct  by 
the  commoner's  purchase  of  part  of  the  land,  in  which.  Sec.  Both 
common  appendant  and  appurtenant  shall  be  afifiorti'med  by  alienation 
of  part  of  the  land  to  which  the  common  is  appendant  or  appurtenant. 
Co.  Lit.  122.  Hob.  235.  8  Co.  78.  Owen,  122.  4  Co.  37.  CVo.  Eliz. 
594. 

A  release  of  common  in  one  acre,  is  an  extinguishment  of  the  whole 
common.    See  4  Co.  37. 

If  A.  hath  common  in  the  lands  of  B.  as  appurtenant  to  a  mes- 
suage, and  after  B.  enfeofi's  A.  of  the  said  lands,  whereby  the  com- 
mon is  extinguished ;  and  then  A.  leases  to  D.  the  said  messuage  and 
lands,  with  all  commons.  Sec.  used  or  occupied  with  the  said  mes- 
suage ;  this  is  a  good  grant  of  a  new  common  for  the  time.  Cro. 
KHz.  570.  If  several  persons  are  seised  of  sevci-al  parts  of  a  common, 
and  a  commoner  purchases  the  inheritance  of  one  part,  his  entire 
conmion  is  extinct.  1  .'hid.  159.  When  a  man  hath  connnon  ap()cnd- 
ant,  for  a  certain  number  ol  cattle,  and  to  a  certain  parcel  of  land, 
if  he  sell  part  of  it,  the  common  is  not  extinguished  ;  for  the  pur- 
chaser shall  have  common  /iro  rula;  but  it  is  otherwise  in  common 
appurtenant.  8  lifp.  78.  I  .Vc/s.  460.  Sec  Fitz.  Mr.  lit.  Comm. 
(ler  101. 

By  Stat.  13  Geo.  Ill  c.  81.  in  every  parish  wlieic  there  arc  common 
field  lands,  all  the  arable  lands  lying  in  such  fields,  shall  be  culti- 
vated by  the  occupiers,  under  such  rules  as  3-lihs  of  them  in  num- 
ber and  value  (with  the  consent  of  the  land  and  lithe  owners,  [the 
latter  not  to  receive  any  lines,  only  rents,  §  23.1)  shall  appoint  by 
writing  under  their  liands  ;  the  expense  lobe  borne  proporlionably, 
§  1,2.  4.7.  Under  the  management  of  a.  field-master,  or  Jield-rei  ve, 
to  be  appointed  aimually  in  Mai/,<,  3.  3.  6. 

Persons  having  right  of  conmion,  but  not  having  land  in  such  fields, 
and  persons  having  sheep-walks,  may  compound  for  such  right,  by 
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written  agreement,  or  may,  with  their  consent,  have  parts  allotted 
tlicm  10  common  upon,  §  8—10.  And  the  balks,  sladcs  and  meres 
may  be  ploughed  up,  5  " — 

Lords  of  manors  w  ith  the  consent  of  3-4tl)s  of  the  commoners,  on 
the  wastes  and  commons  within  tlieir  manors,  may  demise  (for  not 
more  tlian  four  years)  any  part  of  such  wastes,  &c.  not  exceedmg 
l-12th  part;  and  the  clear  rents  reserved  for  the  same,  shall  be  ap- 
plied in  improving  the  residue  of  such  wastes,  §  U. 

In  every  manor  where  there  arc  stinli  d  commons,  in  lieu  of  demismg 
part  thereof,  assessments  on  the  lords  of  such  manors,  and  the  owners 
and  occupiers  of  such  commons  may  be  made,  and  the  monej-  employ- 
ed in  (he  improvement  of  the  commons,  under  the  direction  of  the 
majority  j  which  (or  in  some  instances  2-jds)  may  rei>ulatc  the  de- 
pasturing, opening,  shutting  up,  breaking  and  unstocking  llie  com- 
mons, and  the  kind  of  cattle  to  be  allowed  the  commoners,  §  16—21. 

All  rights  relative  to  commons,  previous  to  this  act,  are  saved :  ex- 
cept as  against  pel-sons  who  become  subject  to  regulations  made  un- 
der the  statute,  \  27. 

As  to  Common  in  general,  see  further.  Com.  Dig.  tit.  Common. 

Common  OF  Estovers,  or  estouvirrs,  that  is  ntxcssarirs,  from  cstoJfcT 
to  furnish.]  A  liberty  of  taking  necessary  wood  for  the  use  or  furniture 
of  a  house,  or  farm,  from  off  another's  estate.  2  Comm.  35.  Or  in  the 
language  of  the  law,  for  house-bole,  fihugh-botr,  mA  hay-bolc.  See  tit. 
Bole.  What  botes  are  necessary,  tenants  may  take,  notwithstanding 
no  mention  be  made  thereof  in  their  leases  ;  but  if  a  tenant  take  more 
house-bote  than  is  needful,  he  may  be  punished  for  waste.  Termtt  de 
I.etj.  Tenant  for  life  may  take  upon  the  land  demised  reasonable  esto- 
vers, unless  restrained  by  special  covenant ;  and  every  tenant  for  years 
hath  three  kinds  of  estovers  incident  to  his  estate.  1  Insi.  41.  When 
a  house,  having  estovers  appendant  or  appurtenant,  is  blown  down 
by  wind,  if  the  owner  rebuilds  it  in  the  same  place  and  manner  as 
before,  his  estovers  shall  continue  ;  so  if  he  alters  the  rooms  and  cham- 
bers, without  making  new  chimneys  ;  but  if  he  erect  any  new  chimneys, 
he  will  not  be  allowed  to  spend  any  estovers  in  such  new  chimneys. 
4  Be/t.  87.  4  Leon.  383.  If  one  have  a  dwelling-house  whereunto 
common  of  estovers  doth  belong,  and  the  house  by  fire  is  burnt  down, 
and  a  new  one  built  near  to  the  place,  or  in  the  place  in  another 
form,  the  estovers  are  gone  ;  but  if  the  old  house  be  only  some  of  it  down, 
it  is  otherwise  ;  and  in  all  cases  where  the  alterations  to  a  house  do 
no  prejudice  to  the  tertenant  or  owner  of  the  land  or  wood,  the  esto- 
vers will  remain.  J'liz.  MB.  180.  Where  a  man  hath  estovers  for 
life,  if  the  owner  cut  down  all  the  wood,  that  there  is  none  left  for 
him,  he  may  bring  an  assise  of  eslovers ;  and  if  the  tenant  have  but 
an  estate  for  years,  or  at  will,  he  may  have  an  action  on  the  case. 
Moor  Ca.  65.  9  Re/i.  112.  If  the  tenant  who  hath  common  of  esto- 
vers, shall  use  them  to  any  other  purpose  than  he  ought,  he  thiit 
owns  the  wood  may  bring  trespass  against  him ;  as  where  one  grants 
twenty  loads  of  wood  to  be  taken  yearly  in  such  a  wood,  ten  loads  to 
burn,  and  ten  to  repair  pales;  here  he  may  cut  and  take  the  wood  for 
the  pales,  though  they  need  no  amending,  but  then  he  nmst  keep  it 
for  that  use.    9/fc/i.  113.    Filz.  .V.  B.  5S.  159. 

Common  of  Pasturage,  Is  the  right  of  pasturing  the  goods  and  cat- 
tle of  the  dominant  tenement,  upon  the  ground  of  the  servient.  Scotch 
Diet 

Common  of  Piscary,  Is  a  liberty  of  fishing  in  another  man's  water. 
Common  tf  /liscary  to  exclude  the  owner  of  the  soil,  is  contrary  to 
Vol.  I.  3  U 
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law :  though  a  pci  son  by  prcscripliim  may  have  a  separate  liglit  of 
fishiny  in  sueh  water,  aud  li>e  owner  oi"  the  soil  be  cxehiclcd  ;  for  a 
man  may  {^rant  the  water,  without  passin}^  the  soil ;  and  if  one  grunt 
ae/iaraliam  /liscariam,  neither  the  soil  nor  the  water  pass,  but  only 
a  right  of  fishing.  1  Inal.  122.  164.  5  Rr/i.  34.  Sec  /'i«A  and 
Fialiertj. 

Common  or  Turbahv,  Is  a  license  to  dig  turf  upon  the  ground  of 
another,  or  in  the  lord's  waste.  This  eoniinon  is  appendant  or  appur- 
tenant to  a  house,  and  not  to  lands  ;  for  ttn-fs  arc  to  be  burnt  in  the 
Jiouse;  and  may  be  in  gross;  but  it  does  not  give  any  right  to  the 
land,  trees,  or  mines.  It  cannot  exclude  tlie  owner  of  the  soil.  I  Inst. 
4.  122.    4  Hell.  S^. 

There  is  also  a  common  of  digging  for  coals,  minerals,  slones  and 
the  like.  All  these  bear  a  resemblance  to  the  common  of  pasture 
in  many  respects  ;  though  in  one  point  they  go  much  farther;  common 
of  pasture  being  only  a  right  of  feeding  on  tlie  herbage  or  vesture  of 
the  soil  which  renews  annually;  but  conmion  of  turbary  and  those 
just  mentioned,  arc  a  right  of  carrying  away  the  very  soil  itself. 
These  several  species  of  common  do,  however,  all  originally  result 
from  the  same  necessity  as  common  of  pasture  ;  viz.  for  the  maijite- 
nance  and  carrj  ing  on  of  husbandry  ;  common  of  piscary  being  given 
for  the  sustenance  of  the  tenant's  family ;  common  of  turbary  and 
fire-bote  for  his  fuel ;  and  house-bole,  plough-bote,  cart-botc  and 
hedge-botc  for  repairing  his  house,  his  instruments  of  tillage,  and  the 
necessary  fences  of  his  grounds.    2  Comm.  34,  35. 

COMMON  Bf'.NCH,  bancus  communis,  from  the  Sax.  banc,  bank, 
and  thence  metaphorically  a  bench,  high  scat  or  tribunal.]  The  court 
of  Common  Pletis  was  anciently  called  Common  Bench,  because  the 
pleas  of  controversies  between  common  /lersons  wcrc'there  tried  and 
determined.  Camd.  Briian.  113.  In  law  books  and  references  the 
court  of  Common  Pleas  is  written  C*.  B.  from  Communi  Banco,  (or  C. 
/*.)  and  the  justices  of  that  court  are  styled  Justiciarii  dc  Banco.  Sec 
tit.  Common  Pleas, 

COMMON  DAY  OF  PLEA  IN  L.'VND,  Signifies  an  ordinary-  day 
in'  court,  as  Ocuibi-i  Httarii,  Quindena  Paschx,  ilfc.  It  is  mentioned 
in  the  stat.  51  Hen.  III.  stat.  2.  aud  3.  Concerning  general  days  in. 
bank,  see  tit.  Daiis  in  Bank. 

COMMON  FIELD  L.VND,  See  tit.  Common. 

COMMON  \'\'ii]L,Jinis  communis^  A  small  sum  of  money,  which 
the  resiants  within  the  liberty  of  some  leets  pay  to  the  lords,  called 
in  divers  places  head  silver  or  head  /lence,  in  others  ceyt  money  ;  and 
was  first  gr;mted  to  the  lord,  towards  the  charge  of  his  purchase  of 
the  court  lcel,  whereby  the  resiants  liavc  the  ease  to  do  their  suit 
within  their  own  manors,  and  arc  not  compellable  to  go  to  the  sherijf'ti 
liirn  ;  in  the  manor  of  Shce/ishead  in  the  county  of  Leicester,  every  rc- 
siant  pays  \d,  jier  poll  to  the  lord  at  the  court  held  after  Michaelmas, 
which  is  there  called  common  /me.  For  tliis  common  fine  the  lord  may 
distrain;  but  lie  cannot  do  it  without  a  prescription.  II  Kefi.  44. 
There  is  also  common  fine  of  I  he  county.  Sec  Pleta,  lib.  7.  c.  48.  and 
stat.  3  I.  e.  18. 

COMMONS  HOUSE  of  PARLIAMENT,  Is  the  Lower  House  of 
Parliament,  so  called,  because  the  Commons  of  the  realm,  that  is  the 
knights,  citizens,  and  burgesses  returned  to  parliament,  representing 
the  whole  body  of  the  Commons  do  sit  there.  Cromji.  Jurisd.  See 
tit.  Parliament. 

COMMON  INTENDMENT,  Is  common  meaning  or  understand- 
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ing,  according  to  the  subject  matter,  not  strained  to  any  cxtraordinaiy 
or  foreign  sense ;  dur  to  common  intcndmau  is  an  oixlinary  or  general 
bar,  which  is  commonly  an  answer  to  the  plaintiff's  declaration.  Tlicie 
are  several  cases  in  llic  law  where  common  hirnidtnnit^  and  intcnd- 
mcnt  take  place ;  and  of  common  inicmtmeiil  a  will  shall  not  be  sup- 
posed to  be  made  by  collusion.  Co.  Lilt.  78.  Sec  Co.  Lin.  303.  a, 
b. 

COMMON  LAW,  lex  communis.}  Is  taken  for  the  law  of  this 
kingdom  simply,  without  any  other  laws ;  as  it  was  generally  lioUlcn 
before  any  statute  was  enacted  in  parliament  to  alter  the  same  ;  and 
the  king's  courts  of  justice  arc  called  the  Common  Law  Courts.  The 
Common  Law  is  grounded  upon  the  general  customs  of  the  rea/m  ;  and 
includes  in  it  the  lato  of  nature,  the  law  of  God,  and  the  Jirinci/i/rs  and 
■maxims  of  the  /ow  .■  it  is  founded  upon  reason ;  and  is  said  to  be  the 
perfection  of  reason,  acquired  by  long  stttdy,  observation  and  expe- 
rience, and  refined  by  learned  men  in  all  ages.  And  it  is  the  common 
birth-right,  that  the  subject  hath  for  the  safeguard  and  defence,  not 
only  of  his  goods,  lands  and  revenues ;  but  of  his  wife  and  childrcui 
body,  fame,  and  life  also.    Co.  Lit.  97.  142.    Trcari.ic  of  Laws,  /i.  2. 

According  to  Mate,  the  Common  Jmw  of  Knglnttd,  is  the  common 
rule  for  aditiinistering  jtisticc,  within  this  kingdom,  and  asserts  the 
king's  royal  prerogatives,  and  likewise  the  rights  and  liberties  of  the 
subject ;  it  is  generally  that  law,  by  which  the  determinations  in 
the  king's  ordinanj  courts  are  guided  ;  and  this  directs  the  course  of 
descents  of  lands;  the  nature,  extent,  and  (jualilicution  of  estates  ;  and 
therein  the  manner  and  ceremonies  of  conveying  them  from  one  to  an- 
other ;  with  the  forms,  solemnities  and  obligation  of  contracts ;  the 
rules  and  directions  for  the  exposition  of  deeds,  and  acts  of  par- 
liameiU;  the  process,  proceedings,  judgments,  and  executions  of  our 
courts  of  justice  ;  also  the  limits  and  bounds  of  courts,  and  jui'isdic- 
tions ;  the  several  kinds  of  temporal  offences  and  pimishmcnts,  and 
their  application,  &c.  Hale's  Hist,  of  the  Common  Laiv,  fi.  24. 
44,  45. 

As  to  the  rise  of  the  Common  Lam,  this  account  is  given  by  some 
ancient  writers :  After  the  decay  of  the  Roman  empire,  three  sorts  of 
Iho  German  people  invaded  the  Britons,  viz.  the  Saxons,  the  ./tngles, 
and  the  Jules  ;  from  the  last  sprung  the  Kentish  men,  and  the  inhabit- 
ants of  the  Isle  of  Wight ;  from  the  Saxons  came  the  people  call- 
ed £asl.  South,  and  IVest  Saxons  ;  and  from  the  j'lngies,  the  Mast  .'/h- 
gles,  Mercians,  and  A'orlhumkrians.  These  people  having  different 
customs,  they  inclined  to  the  dift'crent  laws  by  which  tlicir  ancestors 
were  governed  ;  but  the  customs  of  the  IVest  Saxons  and  Mercians, 
who  dwelt  in  the  midland  coimties  being  preferred  before  the  rest, 
were  for  that  reason  called  Jus  Jnglorum  ;  and  by  these  laws  those 
people  were  governed  for  many  ages ;  but  the  East  Saxons  having 
afterwards  been  subdued  by  the  Danes,  their  customs  were  introduced, 
and  a  third  law  was  substituted,  which  was  called  Dune  lage  ;  as  the 
other  was  then  styled  West  Saxon  Inge,  ISc.  At  length  the  Danes  be- 
ing overcome  by  the  jYormans,  William  called  the  Cont/ueror,  upon 
consideration  of  all  those  laws  and  customs,  abrogated  some  and  esta- 
blished others;  to  which  he  added  some  of  his  own  country  laws, 
which  he  judged  most  to  conduce  to  the  preservation  of  the  peace  ; 
and  this  is  what  we  now  call  the  Cotnmon  Law. 

But  though  we  usually  date  our  Common  Law  from  hence,  this  was 
not  the  original  of  the  Common  Law  ;  for  Ethelbert,  the  first  christian 
king  of  this  nation,  roaxlc  the  first  Saxon  laws,  wlilQh  were  published 


by  the  advice  of  some  wise  men  of  his  council ;  and  Icing  Alfred,  w'"* 
lived  300  years  allurwanls,  collected  all  the  Saxon  Lutvs  into  unu 
hook,  and  commanded  tlicni  to  be  observed  thiougl)  the  whole  king- 
dom, which  before  oidy  affected  certain  parts  thereof;  and  it  was  there- 
fore proi)er!y  called  the  Common  J.aw,  l>ecaiise  it  was  common  to  the 
whole  nation  j  and  soon  after  it  was  called,  \.\\e  folc-right,  i.  e.  thc/ifOa| 
filr'a  righl.  % 

.■llfrrti  was  styled  Anglicarum  legum  condilor  ;  and  when  the  Danei, 
on  the  con(|Uest  of  the  kini^dom,  had  introduced  their  laws,  they 
were  afterwards  destroyed  ;  and  Edward  the  Conft  ssor  out  of  the  for- 
mer laws  composed  a  body  of  the  Common  Law  ;  wherefore  he  is  call- 
ed by  our  historians,  Arglkarum  Irgum  rrslitutor.  Dlount.  In  the 
reign  of  AV/to.  1.  Ilrittan  wrote  his  leai  ned  book  of  the  Common  Law 
of  this  realm  ;  which  was  done  by  the  king's  command,  and  runs  in 
his  name,  answerable  to  the  Inniituiionn  of  the  Civil  Law,  which  Jus- 
linittn  assumes  to  himself  though  composed  by  others.  Slaundf. 
Prrrog.  6.  21.  Bui  Juttinian  ought  to  be  entitled  to  the  honour,  as 
the  Institutes  were  composed  by  liis  direction.  This  Drilton  is  men- 
tioned by  (iwin  to  have  been  bishop  of  Hereford. 

Braeton,  a  great  lawyer,  in  the  lime  of  Hen.  111.  wrote  a  very  learn- 
ed treatise  of  the  Common  Law  of  Kngtantl,  held  in  great  estimation; 
and  he  was  said  to  be  Lord  I  hief  Justice  of  the  kingilom.  Also  the 
famous  and  learned  (l/unvil,  LoidChief  Justice  in  the  reign  of  Hen.  II. 
■wrote  a  book  of  the  Common  Law,  which  is  said  lo  be  the  most  ancient 
composition  extant  on  that  subject.  Besides  these,  in  the  time  of  Jidw4 
IV.  the  renowned  lawyer  Littleton  wrote  his  excellent  book  of 
gli^li  Tenure.i.  In  the  reign  of  King  James  the  First,  the  great  oracio 
of  the  law,  Sir  Edward  Cti/re,  published  his  learned  and  laboiious  In- 
stitules  of  our  law,  and  commenlaiT  on  Littleton.  About  the  same 
time  likewise  Dr.  Cowel,  a  civilian,  wrote  a  short  Institute  of  our  laws. 
In  the  reign  of  King  George  the  First,  Dr.  Tlio.  Il'ood,  a  civilian  and 
common  lawyer,  and  at  last  a  divine,  wrote  an  Institute  of  the  laws 
of  England,  which  is  something  after  the  manner  of  the  Institutes  of 
the  Civil  Law. 

To  conclude  the  whole  of  this  head,  the  late  learned  Judge  Dlack- 
stone  in  the  reign  of  George  the  Third,  published  his  Commentaries  on 
the  Laws  of  England,  the  best  analytic  and  most  methodic  system  of 
our  K\ws  which  ever  was  published.  It  is  equally  adapted  for  the  use 
of  students,  and  of  those  gentlemen  who  choose  to  acquire  that  know- 
ledge of  our  laws,  which  is,  in  fact,  essentially  necessary  for  every 
one.  Sec  particularly  those  Commentaries,  vol.  1.  /i.  637.  and  vol.  4. 
p.iW.  on  this  subject. 

COMMON  PLEAS,  communia  filacita.']  Is  one  of  the  king's  courts 
nsw  constantly  held  in  IVestminster-Hall ;  but  in  ancient  time  was 
moveable,  as  appears  by  Magna  Charta,  ca/i.  II.  Before  this  charier 
of  king  John  Uf  Hen.  III.  there  were  but  two  courts  called  the  king's 
courts,  viz.  the  A'ing's  Bench  and  the  Elxchri/uer,  which  were  then 
st)'led  Curia  Domini  liegis,  and  Aula  Kcgis,  because  they  followed  the 
court  of  the  king;  and  upon  the  grant  of  the  great  chai'er,  the  court 
of  Common  Pleas  was  erected  and  settled  in  one  certain  place,  i.  e. 
Westminster- Hull  ;  and  after  that,  all  the  writs  ran  Quod  sii  coram  Jiis- 
ticinriis  meis  a/iud  Westm.  whereas  before,  the  paity  was  required  by 
them  to  appear  Coram  me  vet  ju.iliciariis  meis,  without  any  addition  of 
place,  8cc.  But  Sir  Edward  Coke  is  of  opinion  in  his  preface  to  the 
eighth  report,  and  I  Insi.  71.  b.  that  the  court  of  Common  Pleas  existed 
as  a  distinct  couit  before  the  conquest ;  and  was  not  created  by  Magnet 
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C/iarla,  at  which  time  there  were  Jusiiciarii  de  Banco,  Itfr.  Though 
Ijcfoic  this  act,  Common  Pteua  might  liavc  been  held  in  Banco  Regis; 
and  all  original  writs  were  rclurnLblc  there. 

According  to  A/udox  the  origin  of  the  court  of  Common  Picas  is 
of  a  much  later  date  than  that  assigned  by  Lord  Coke.  He  so  far 
agrees  with  Lord  Coke  as  to  admit  that  the  Magna  Cliarla  of  Hen.  IIL 
rather  confirmed  than  erected  the  Jiank  or  Common  Pleas;  and  that 
such  a  court  was  in  being  several  years  before  the  Magna  Charla  of 
17  of  King  John,  though  it  was  llien  fust  made  stationary  ;  but  in  other 
respects  Lord  Coke  and  Mr.  Madox  differ  widely  ;  for  the  latter  thinks 
that  some  lime  after  the  conquest  there  was  one  great  and  supreme 
judicature,  called  the  Curia  Regis,  which  he  supposes  to  have  been  of 
^'orman,  and  not  Anglo  Saxon  original,  and  to  have  exercised  juris- 
diction over  common  as  well  as  other  pleas;  that  the  Common  Pleas 
and  Excheijuer  were  gradually  separated  from  the  Curia  Regis,  and 
became  jurisdictions  wholly  distinct  from  it ;  and  that  the  separation 
of  the  Common  Pleas  began  in  the  reign  of  Richard  I.  or  early  in 
the  reign  of  king  John,  and  was  completed  by  Hen.  111.  Sec  Mad, 
Hist.  Exc.  63.  549.  fo.  ed.  3  Comm.  37.  4  Inst.  99.  I  Inst.  71.  b.  and 
the  note  there. 

Writs  returnable  in  this  court,  arc  now  coram  justieiariis  nostris 
a/iud  fVestm.  But  original  writs.  Sec.  returnable  in  B.  R.  arc  Coram 
nobis  ubicumiue  fuerimus  in  Anglid.  The  jurisdiction  of  the  court  of 
C  P.  is  general,  and  extends  itself  throughout  England  ;  it  holds  plea 
of  all  civil  causes  at  common  law,  between  subject  and  subject,  in  ac- 
tions real,  personal  and  mixed  ;  and  it  seems  to  have  been  the  only 
court  for  real  causes.  In  personal  and  mixed  actions  it  hath  a  con- 
current jurisdiction  with  the  King's  Bench ;  but  it  hath  no  cogni- 
sance of  pleas  of  the  crown  ;  and  Common  Pleas  are  all  pleas  that  arc 
not  such. 

The  couit  of  Common  Pleas  does  not  possess  any  original  jurisdic- 
tion ;  nor  has  it,  like  the  court  of  King's  Bench,  any  mode  of  proceed- 
ing in  common  cases  peculiar  to  itself.  lis  authority  is  founded  on 
original  writs  issuing  out  of  the  court  of  Chancery  ;  which  original 
writs  arc  the  king's  mandates  for  the  couit  to  proceed  in  the  deter- 
mination of  the  causes  mentioned  therein.  The  reason  of  original 
writs  issuing  out  of  Chancery  is,  because  when  the  courts  were  uni- 
ted, which  was  formerly  the  case,  the  chancellor  held  the  seal ;  there- 
fore, when  they  were  divided,  he  still  keeping  tlie  seal,  scaled  all  ori- 
ginal writs.  Gilb.  H.  CP,  3.  In  all  personal  actions  therefore 
brought  by  and  against  common  persons,  the  only  way  of  proceeding 
in  this  court,  is  by  original. 

There  is  indeed  one  other  way  of  proceeding  in  this  court,  in  co7nmon 
cases,  which  is  sometimes  used ;  and  which  is  called  proceeding  by 
original  quare  clausum /regit.  This  method  of  proceeding  is  ground- 
ed, in  point  of  law,  upon  tlie  saine  kind  of  origii.al  writ  as  the  usual 
proceeding  by  ca/iias  is,  the  only  difference  bef.veen  them  being  in 
the  mesne  process  after  the  original  is  sued  out ;  or  at  least  sn/ifiosed 
so  to  be.  Instead  of  the  process  to  compel  the  appearance  of  the  de- 
fendant being  by  ca/iias  against  his  person,  it  is  in  this  case  by  sum- 
mons and  distress  against  his  goods.  In  a  word,  it  is  the  same  as 
tlie  ancient  mode  of  proceeding  in  this  court  was  before  ilie  gene- 
ral introduction  of  the  cafiias.  (Sec  this  Diet.  tit.  Ca/iias.)  The 
advantage  and  use  of  this  mode  of  proceeding  by  original  tj.  c.  f.  is 
where  a  defendant  has  effects  which  can  be  distrained,  but  he  himself 
cannot  be  met  with  to  be  ftertonaUy  served ;  the  process  by  capias  re- 
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quiring  personal  service,  which  is  not  required  in  the  process  by  sUfn- 
mons. 

All  actions  belonging  to  this  court,  come  hither  either  by  origin"'* 
as  arrests  an<l  outlawries;  or  by  privilege  or  attachment,  for 
against  privileged  persons ;  or  out  of  inferior  courts  not  of  record,  by 
pone,  rccorclare,  acccdas  ait  curiam,  ivrit  nf  false  jmlgmeni,  Iffc.  Ac- 
lions  popular,  and  actions  penal,  of  debt,  &c.  upon  any  statute,  arc  cog- 
nisable by  this  court ;  and  besides  having  jurisdiction  for  punishment 
of  its  officers  and  ministers,  the  court  of  Common  Plea^i  may  grant 
prohibitions,  to  keep  temporal  and  ecclesiastical  cotirts  within  duo 
bounds.  4 /««/.  99,  100.  118.  In  this  court  arc  four  judges,  created 
by  letters  patent;  the  seal  of  the  court  is  committed  to  the  custody 
of  the  Chief  Justice. 

The  other  officers  of  the  Common  Picas  arc  the  Custoa  Brcviiim, 
three  Proi/ionolaries  and  Ihcir  Secondaries,  the  Clerk  of  the  H'ar- 
ranls.  Clerk  of  tlic  P.tsoins,  fourteen  Filazers,  four  Exigentcrs,  a 
Clerk  of  the  Jurin,  the  Chirogafilier,  Clerk  of  the  King's  Silver,  the 
Clerk  of  the  Treoiury,  Clerk  of  the  Seal,  of  Outlawries,  and  the 
Clerk  of  the  Enrolment  of  Fines  and  Recoveries,  Clerk  of  the  Krrors, 
iSc.  The  Cusios  Urc-jium  is  the  chief  clerk  in  this  court,  who  re- 
ceives and  keeps  all  v  rits  returnable  therein  ;  and  all  records  of  .^'tsi 
Prius,  which  are  delivered  to  him  by  the  clerks  of  the  assise  of 
every  circuit,  &c.  and  he  files  the  rolls  together,  and  carries  them 
into  the  treasury  of  records  ;  he  also  makes  o\it  exemplifications,  and 
copies  of  all  writs  and  records,  &c.  The  Prolhonolariea  enter  and 
enrol  all  declarations,  pleadings,  judgments,  Sec.  and  they  make  out 
all  judicial  writs,  writs  of  execution,  writs  of  privilege,  jtrocedendos,  isfc. 
The  Secondaries  arc  assistants  to  the  Prothonoturics  in  the  execution 
of  their  offices  ;  and  they  take  minutes,  and  draw  up  all  orders  and 
rules  of  court.  The  I'ilazers,  who  have  the  several  counties  of  Kn- 
gland  divided  among  them,  make  out  all  mesne  process,  as  cafiias, 
alias,  /iluries,  ijfc.  between  the  original  writ  and  the  declaration  ;  and 
they  make  all  writs  of  vien;  (s'c.  The  Exigentcrs,  appointed  for  se- 
veral counties,  make  out  all  exigents  and  proclamations  in  order  to 
outlawry.  The  Chrk  of  :he  Warrants  enters  all  warrants  of  attor- 
ney; enrols  deeds  of  Iwrgan  and  sale,  and  estreats  all  issues.  The 
Clerk  of  the  Essoins  keeps  the  roll  of  the  essoins,  wherein  he  enters 
tliem,  and  nonsuits,  Uc.  The  Clerk  of  the  Juries  makes  out  all  writs 
of  habeas  cor/iora  jurator',  for  juries  to  appear;  and  he  enters  the 
continuances  till  the  verdict  given.  The  Clerk  of  the  Treasury 
keeps  the  records  of  the  court,  and  makes  exemplifications  of  records, 
copies  of  issues,  judgments,  &c.  Tlie  Clerk  of  the  Seats  seals  all 
writs  and  mesne  process  ;  also  writs  of  outlawry  and  supersedeas,  and 
all  patents.  The  Clerk  of  the  Outlawries  makes  ^out  the  writs  of 
cajiias  utlagalum.  The  Clerk  of  the  Errors  is  for  the  allowance  of 
writs  of  error,  &c.  The  Clerk  of  the  Enrolments  of  fines  and  recove- 
ries, returns  all  writs  of  covenant,  writs  of  entry  and  seisin,  and  enrols 
and  exemplifies  fines,  &c.  The  Clerk  of  the  king's  Stiver  enters  the 
substance  of  the  writ  of  covenant ;  and  the  Chirogra/iAer  engrosseth  all 
fines,  and  delivers  the  indentures  to  the  parties.  Sec. 

To  these  officers  may  be  added  a  Proclamator ;  a  Kee/ier  of  the 
court ;  Crycr ;  and  Ti/islafis  ;  besides  the  H  arden  of  the  Elect.  There 
arc  also  Attorneys  of  this  court,  whose  number  is  unlimited ;  and 
none  may  plead  at  the  bar  of  the  court,  in  term-time,  or  sign  any 
special  pleadings  but  Serjeants  at  law. 
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COMMON  PRAYER,  fircces  /lubbcx.']  The  litm-fiy  or  prayers 
used  in  our  church.  It  is  ihc  iiarlicuhir  duly  ol'  cleigymen  every 
Su'iilat/,  \Sc.  lo  use  the  public  form  of  prayer,  prescribed  by  die  Book 
if  Common  Prayer;  and  if  any  incumbent  be  resident  upon  his  living) 
as  he  ought  to  be,  and  keep  a  curate,  l\c  is  obliged  by  the  aci  nf  ,,ni- 
formiiy,  oncQ  evciy  month,  at  least,  to  read  the  common  jirmjm  of  the 
church,  according  as  they  are  directed  by  the  book  of  common  /trailer, 
in  his  parish  church,  in  his  own  person  ;  or  he  shall  forfeit  5/.  for 
every  time  he  fails  therein.  Stat.  13  &  H  Car.  11.  ca/i.  i.  Also  by 
that  statute  the  book  of  common  firayer  is  to  be  provided  in  every  pa- 
rish, under  the  penalty  of  3/.  a  month ;  and  the  common  /irayer  must 
be  read  before  every  lecture;  the  whole  appointed  for  the  day,  with 
all  the  circumstances,  and  ceremonies,  Stc.  Ministers,  before  all  ser- 
mons, arc  to  move  the  people  to  join  in  a  short  ftrnycr  for  the  catho- 
lic church  ;  and  the  whole  congregation  of  christian  people,  &c.  for 
the  king  and  royal  family  ;  the  ministers  of  God's  word,  nobility,  ma- 
gistrates, the  whole  commons  of  the  realm,  See.  and  conclude  with  the 
Lord's  Prayer,  Can,  55.  Refusing  to  use  the  Common  Prayer,  or 
using  any  other  open  firaycrs,  is'c.  is  punishable  by  slat.  1  £liz.  c.  2. 
See  lit.  Church,  Churchwarden,  Parson,  Service,  antl  Sacrameiu. 

COMMON  WE.\L,  Is  understood  in  our  law  to  be  hunum  jiublicum, 
and  is  a  thing  much  favoured ;  and  therefore  the  law  doth  tolerate 
many  things  to  be  done  for  common  good,  which  otherwise  might 
not  be  done ;  and  hence  it  is,  that  nwno/ioUes  are  void  in  law  ;  antl 
that  bond.^  and  covenants  to  restrain  free  trade,  dilate,  or  the  like,  are 
adjudged  void.    11  Co.  Refi.  5(J.    Plowd.  25.    She/i.  Efiii.  270. 

COMMOR.\NCY,  commorantia  from  comnioro.J  An  abiding,  dwell- 
ing or  continuing  in  any  place  ;  as  an  inhabitant  of  a  house  in  a  vill. 
Sec.  And  commorancy  for  a  certain  time,  may  make  a  settlement  in  a 
parish.  Dali.  See  tit.  Poor.  Conmiorancy  consists  in  usually  lying 
iji  a  certain  place.    4  Comm.  273. 

COMMORTH,  or  COMORTH,  comortha.']  From  the  Brit,  cyw- 
ntorth,  i.  e.  subsiditan  ;  a  contribution  which  was  gathered  at  mar- 
riages, anil  when  young  priests  said  or  sung  the  first  masses,  Sec. 
See  Stat.  4  Hen.  IV.  c.  27.  But  Stat.  26  Hen.  VIII.  c.  6.  prohibits  the 
levying  any  such  in  Wales,  or  the  ATarches,  i^e.  Cowel. 

COSlMOTE,  In  ira/ea,  is  half  a  cantred  or  liimdrcd,  containing 
fifty  villages.  Stat.  IVallix,  12  £dw,  I.  Hales  was  anciently  divided 
into  three  provinces;  and  each  of  these  were  again  subdivided  into 
cantreda,  and  every  cantred  into  commotes.  Doderige's  Hist.  IVal. 
fol.  2.  Commote  also  signifies  a  great  seigiiory  or  lordship,  and  may 
include  one,  or  divers  manors.    Co.  Lit.  5. 

COMMUNANCK.  The  commoners,  or  tenants  and  inhabitants, 
who  had  the  right  of  common,  or  conimonuig  in  open  field,  Sec.  were 
foi'merly  calletl  coinmunance.  Coiuet. 

Co.MMti.sF.  Concilium  Rf.cni  Akhlix..  The  common  council  of 
the  king  and  people  assembled  in  parliament. 

CoMMfNiA  Placita  non  tenkn»a  IX  ScAccAnio.  An  ancient 
writ  directed  to  the  treasurer  and  bai  ons  of  the  Ji.vcheyiier,  forbidding 
them  to  hold  plea  between  common  /tersons  (i.  c.  not  debtors  to  the 
king,  who  alone  originally  sued  and  were  sued  there)  in  that  court, 
where  neither  of  the  parties  belong  to  the  same.  Heg.  Orig.  137.  But 
little  obedience  would  perhaps  be  now  paid  to  such  a  writ,  was  any  ofiicer 
to  dare  to  issue  it;  for  the  court  of  Exclienuer,  seem*  by  prescrijmon, 
to  have  attained  a  concurrent  jurisdiction  in  civil  suits,  with  the  other 
tfourls  in  IVcstminntcr-Hult.    Sec  lit.  Courts,  Exchequer. 
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COMMUNI  CUSTODIA,  A  wi  ii  which  anciently  lay  for  the  I*""* 
whose  tenant  holiling  by  knight's  service  died,  and  left  his  eldest  son 
under  age,  against  a  stranger  that  entered  the  land,  and  obtained  ih* 
ward  of  the  body.  J^iiz.  jV.  11.  89.  Rrg.  Orig.  161.  Since  the  statute 
12  Car.  It.  c.  21.  hath  taken  away  wardships,  this  writ  is  become  of 
no  use. 

COMMUNITY  of  the  kingdom.    Vide  Conimoiialitj. 

COMPAN.VGIC,  /•>.]  All  kind  of  food,  except  bread  and  drink; 
and  fi/iilman  interprets  it  to  be  </uic(/uid  cibi  cum  pane  sumiiur.  In 
the  manor  of  Feskcrian  in  the  county  of  A'ollingham,  some  tenants, 
when  they  performed  their  boons  or  work-days  to  the  lords,  had  three 
boon  loaves  with  coii/ianagc  allowed  them.  Keg.  dc  Thurgarion, 
cited  in  jititu/  .Vorrint^/iuni. 

COMPANION  OF  THE  GARTEU,  Is  one  of  the  knights  of  that 
most  iiuble  order,  at  tlie  head  of  which  is  the  king,  as  sovereign.  Sec 
Stat.  24  //(■«.  VIII.  c.  3.  and  tit.  Garter. 

COMPASS,  An  instrument  used  in  navigation,  by  the  direction 
and  assistance  whereof  vessels  are  steered  to  the  most  distant  parts  of 
the  world.  It  was  invcrited  soon  after  the  close  of  the  holy  war,  and 
thereby  navigation  was  rendei'cd  more  seciu'e  as  well  as  more  adven- 
turous, the  communication  between  remote  nations  was  facilitated,  anti 
they  were  brought  nearer  to  each  other.  See  Roberts.  HUt.  Kmfi.  C. 
V.  1.  f.  78.    See  tit.  Longitude. 

COMPELL.VTIVUM,  An  adversary  or  accuser.    Leg.  yllhelslan. 

COMPERTORIUM,  A  judicial  inquest  in  the  Civil  Law,  made  by 
delegates,  or  commissioners,  to  find  out  and  relate  the  truth  of  a  cause. 
Paroch.  AutUj.  575. 

COMPOSITION,  comfiosilio.']  An  agreement  or  contract  between 
a  parson,  patron  and  ordinary,  &c.  for  money  or  other  thing  in  lieu  of 
tithes.  Land  may  be  exempted  from  the  payment  of  tithes,  where 
com/iosiiions  have  been  made ;  and  real  coni/iositions  for  tithes  ai*6 
to  be  made  by  the  concurrent  consent  of  the  parson,  patron  and  ordi- 
nary. Real  com/ioiitions  are  distinguished  from  personal  contracts  ;  for 
a  coiti/wnition  called  a  personal  contract  is  only  an  agreement  between 
the  parson  and  the  parishioners,  to  pay  so  much  instead  of  tithes;  and 
though  such  agreement  is  confirmed  by  the  ordinary,  yet,  if  the  par- 
son is  not  a  party,  that  doth  not  make  it  a  real  com/iositiov,  because 
he  ought  to  be  a  party  to  the  deed  of  comjiosilion.  March's  Re/i.  87. 
The  comfiosiiions  for  tithes  made  by  the  consent  of  the  parson,  patron 
and  ordinaiy,  by  virtue  of  stat.  13  Lliz.  e.  10.  shall  not  bind  the  suc- 
cessor, unless  made  for  twenty-one  years  or  three  lives,  as  in  case 
of  leases  of  ecclesiastical  corporations,  kc.  Coin/iositioris  were  at  first 
for  a  valuable  consideration,  so  that  though,  in  process  of  time,  upon  the 
increase  of  the  value  of  the  lands  such  compositions  do  not  amount  to 
the  value  of  the  tithes,  yet  custom  prevails,  and  from  hence  arises  what 
we  call  a  modus  decimandi.    Hob.  29.    See  further,  tit.  Tithes. 

The  word  com/iosilion  hath  likewise  another  meaning,  i.  e.  deciaio 
litis.  Com/tosiliona  were  in  ancient  times  allowed  for  crimes  and 
offences,  even  for  murder.  An  expedient  employed  by  the  civil  ma- 
gistrate, in  order  to  set  some  bounds  to  the  violence  of  private  re- 
venge. This  custom  may  be  traced  back  to  the  ancient  Germans. 
Tacit,  de  Morib.  Ger.  c.  21.  Lord  Kaim's  Hist.  Law  Tr.  I.  fi.  41, 
42.  &c. 

COMPOSITIO  MENSURARUM,  Is  the  title  of  an  ancient  ordi- 
nance  for  measures,  not  printed. 
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COMPOSTUM.  Dung,  soil  or  compost  laid  on  lands.  Regisier. 
'£ccl.  Cainuar.  MS. 

COMPOUNDING  FELONY,  or  ihrfi-holr,  Is  where  tlic  party 
robbed  not  only  knows  the  felon,  but  also  takes  his  goods  again, 
or  other  amends  upon  agreement  not  to  prosecute.  It  was  formerly 
held  to  make  a  man  an  accessary ;  but  is  now  punished  only  with  fine 
and  imprisonment.  1  //oti'X-.  P.  C.  c.  59.  §  6.  To  take  any  reward 
for  helping  a  person  to  stolen  goods,  is  made  felony  by  stat.  4  Geo.  I. 

11.  And  to  advertise  a  reward  for  the  return  of  things  stolen,  in- 
curs a  forfeiture  of  50/.  by  stat.  23  Geo.  III.  c.  36.  See  tit.  Mveriise- 
men.' ;  and  also  Felony^  i^Iis/irision. 

COMPRINT.  A  surreptitious  printing  of  another  bookseller's  copy 
to  make  gain  thereby,  which  was  contrary  to  common  law,  and  is 
now  restrained  by  statute.    See  tit.  Literary  Pro/trrru. 

COMPROMISE,  com/iromissttm.']  A  mutual  promise  of  two  or 
more  parties  at  difference,  to  refer  the  ending  of  their  controversy  to 
arbitrators;  and  /(Vjf  says,  it  is  the  faculty  or  power  of  pronouncing 
sentence  between  persons  at  variance,  given  j  arbitrators  by  tlie  par- 
ties' private  consent.  IV'eai's  Symb.  §  I.  Matters  compromised  are 
also  matters  of  law  referred,  or  made  an  end  of.    See  tit.  jlward. 

ComfitrolleTj  Is  one  who  observes  and  examines  the  accompts  of 
collectors  of  public  money.    Scotch  Diet. 

Com/ilroller  of  the  Pifie,  Is  an  officer  of  the  Exchequer,  that  wTiteth 
out  summons  twice  ever)-  year  to  the  sheriffs,  to  levy  the  farms  and 
debts  of  the  Pipe,  and  also  keepeth  a  contra-roUment  of  the  Pip£. 
ScolcA  Diet. 

COMPURG.^TOR,  One  that  by  oath  justifies  another's  innocence. 
Comfturgators  were  introduced  as  evidence  in  the  jurisprudence  of 
the  middle  ages.  Their  number  varied  according  to  the  importance 
of  the  subject  in  dispute,  or  the  nature  of  the  crime  with  which  a 
person  was  charged.  Du  Caiige,  roc.  Juramcnium,  vot.  3. /i.  1599.  Sec 
Oalh,  and  3  Comm.  342.    4  Comm.  361.  40T.    See  also  tit.  Clergy. 

COMPUTATION,  com/mlaiio.']  The  true  account  and  construc- 
tion of  lime;  and  to  the  end  neither  party  to  an  agreement,  &c.  may 
do  wrong  to  the  other,  nor  the  determination  of  time  be  left  at  large, 
it  is  to  be  taken  according  to  the  just  judgment  of  the  law.  A  deed 
dated  the  20th  day  of  jlug^ust,  to  hold  from  the  day  of  the  date,  shall 
be  construed  to  begin  on  the  2l5t  day  of  Jlitguai;  but  if  in  the  haben- 
dum it  be  to  hold  from  the  making,  or  from  thenceforth,  it  shall  be- 
gin on  the  day  delivered.  I  Inst.  46.  5  Kelt.  1.  If  an  indenture  of 
lease  dated  the  4th  day  of  July,  made  for  three  years  from  thenceforth, 
be  delivered  at  four  of  the  clock  in  the  afternoon  of  the  said  4th  day 
of  July,  the  lease  shall  end  the  3d  day  of  July  in  the  third  year;  and 
the  law  in  this  com/iutaiion  rejects  all  fractions  or  divisions  of  the  day. 
Sec  Day,  Month,  Year,  Time,  Jge,  <Sfc.  i^c. 

Com/iutation  of  miles  after  the  Kngllih  manner,  is  allowing  5,280 
feet,  or  1,760  yards  to  each  mile;  and  the  same  shall  be  reckoned 
not  by  straight  lines,  as  a  bird  or  arrow  may  fly,  but  according  to  the 
nearest  and  most  usual  way.    Cro.  Eliz.  212.    See  Mile. 

COMPUTO,  A  writ  to  compel  a  bailiff,  receiver  or  account- 

ant, to  yield  up  his  accounts.  It  is  founded  on  the  statute  of  IVentm. 
2.  call.  12.    And  also  lies  against  guardians.  Sec.    Reg.  Orig.  135. 

CONCE.'VLERS,  co>icelaiore.i,  so  called  a  concelando,  as  mona  a 
■movendo,  by  an  anli/:hrasis.~\    Such  as  were  used  to  find  out  concealed 
lands,  i.  e.  such  lands  as  are  privily  kept  from  the  king  by  common  pcr- 
VoL.  I.  X 
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sons,  having  noliiiiitt  <"  show  for  ihcir  title  or  estate  therein'  ^"^^ 
Stat.  3'J  Eliz.  cii/i-  li-    There  are  also  concralcrt  of  crimcm  and 
concealing  irnisnu,  ^c.  sec  tit.  Mis/irision. 

CONCESSI,  1  have  granted  ]  A  word  of  frequent  use  in  convey- 
ances, cri:diins  a  covenant  in  law;  as  rf<</i  (I  have  Riven)  makes  a 
warranty.  Co.  384.  This  woiil  is  of  a  general  extent,  and  said  to 
amount  to  a  Kranl,  feolVment,  Ica.sc  and  release,  &c.    2  Sumu/,  95. 

CONCESSIT  SOLVUKIi.  This  is  an  action  of  debt  u/wn  sim/ile 
contract.,  and  lies  by  custom  in  the  courts  of  the  cities  of  I^umlon 
and  flm/o),  and  the  great  sessions  in  IVakn.  Uti.  198.  Panchall  \. 
S/iarin!{.  The  present  form  of  declaring  in  this  action  in  I.ont/on  is, 
that  the  defendant  in  consideration  of  divers  sums  of  money  before 
that  time  due,  and  owing  from  the  said  dcfendanl  to  the  said  plainlilT, 
and  then  in  arrear  and  un^)aid,  aranieil  unci  agrrcti  to  Jiay  (conceanit 
solvere)  to  the  b.iid  i)luintifl',  100/.  where  and  when  the  same  sliould 
afterwards  be  deinamled,  yet,  &c.  And  this  general  form  has  been 
held  good  upon  a  writ  of  error.  1  Jioll.  .'tbr.  561.  ///.  21.  2  LU. 
Jiaym.  1.  32.  Stury  v.  ^Iitins.  In  the  court  of  great  sessions  in 
U'aIcK,  the  form  of  declaring  in  this  action  is  still  more  general,  for 
there  it  is  sufficient  merely  to  state  that  the  dclendaiit,  on,  &c.  at,  kc. 
granted  to  liay  to  the  plaintiff  such  a  sum  of  money,  without  adding 
any  thing  more.  But  to  prevent  a  surprise  upon  the  defendant  from 
this  very  general  way  of  declaring,  it  is  necessary  for  the  plaintiH'  to 
give  notice  in  writing  of  the  particular  cause  of  action.  It  is  olwciv 
vable,  however,  that  in  a  case,  39  Hen.  VI.  29.  abridged  Bru.  London, 
15.  it  is  said  that  it  was  agreed  for  law,  that  in  debt  in  London  upon  a 
concessit  solvere  by  the  custom,  the  declaration  shall  be,  that  for  mcr- 
clidndiaes  to  him  br/orc  sold,  lie  granted  to  pay  Jo/,  so  that  the  mer- 
chandise must  be  mentioned  in  this  action  of  i/i  Ar,  the  defendant  may 
wage  his  law.  Bra.  I.rti  l.'agi  r,  69.  It  does  not  lie  against  execu- 
tors or  administrators,  because,  as  they  are  presumed  to  be  ignorant  of 
the  contract  made  by  their  testator  or  intestate,  they  cannot  wage  their 
law.  9  Hc/i.  87.  4.  J'inc/ion't  case.  Sti.  199.  Hodgrt  \.  Jane.  Ibid. 
228.  Orcawich  v.  Jmery.  However,  if  the  action  be  brought  against 
an  executor  or  administrator,  he  must  demur;  for  it  camiot  be  taken 
advantage  of  in  arrest  of  judgment,  or  upon  error.  Plomd.  183.  Aor- 
mood  v.  Head,  Vaugli.  97.  100.  and  the  authorities  there  cited.  By 
the  custom  of  London,  indeed,  a  defendant  caimot  wage  his  law  ia 
this  actioii.  1  li'ih.  277.  Uunn  v.  Mactlierry,  and  therefore  it  lies 
there  agaiirst  an  executor  or  administrator,  upon  a  contract  ntade 
with  the  deceased.  8  lie/i.  136.  a.  The  City  of  London's  case,  5  Jic/i 
82.  *.  S,iel/ins-a  case,  Cro.  KHz.  409.  S.  C.  See  IVilliama  v.  Saunders, 
I  Co.  H.  2. 

CONCIONATORES,  Common-council  men, freemen,  called  to  the 
hall  or  assembly,  as  woa!  tvonhy.    Quodan:  tem/iore  cum  coni,emMeni 
^'"'''»'  ^"^^  -K/Htt.  edit.  Gale,  c.  46. 

CONCLUSION,  conclnuo.]  Is  when  a  man  by  his  own  act  UDon 
record  haili  charged  himself  with  a  duty  or  other  thine,  or  confessed 
any  matter  whereby  he  shall  be  concluded  ;  as  if  a  sheriff  returns 
that  he  hath  taken  the  body  upon  ca/iiaa,  and  hath  not  the  bodv  in 
court  at  the  day  of  the  return  of  the  writ;  by  this  return,  the  sherifT 
IS  concluded  from  plea  of  escape,  &c.  2Vrm,  de  Ley.  I„  ;u,otlicr 
sense,  this  word  conclusion  signifies  the  end  of  any  plia,  replication, 
Sec.  and  a  plea  to  the  writ  is  to  conclude  to  the  writ;  a  plea  in  bar 
to  conclude  to  the  action.  Sec.  Ses*  tit-  Pleading.  And  as  to  the  con- 
clusion of  deeds,  see  tit.  Deeds. 
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CONCORD,  conecrdia.']  Is  an  agreement  made  between  two  or 
more,  upon  a  trespass  coniniittct! ;  antl  is  dividccl  into  Concord  cjrccu- 
lory,  antl  Concord  executed.  Plowd.  5,  6.  8.  These  concords  and 
agreements  are  by  way  of  satisfaction  for  the  trespass,  &c.  See  tit* 
jiccord,  Sathjacfion. 

CoHcor(/ is  also  an  agreement  between  parties,  who  intend  the  Icvyinjj 
of  u  fine  of  lands  one  to  the  other,  how  and  in  what  manner  the  lands 
shall  pass.  It  is  the  foinidalion  and  substance  of  ilie  fine,  taken  and 
acknowledged  by  the  parly  before  one  of  the  judges  of  C  B.  or  by 
commissioners  in  the  country.    Sec  tit.  /'VV/r. 

CONCUBAUI.\,  A  foUl,  pen,  or  place  where  cattle  lie.  Cornel, 

CONCUBKANT,  Lying  together.    Stat.  1  Nen.  VII.  ea/i.  6. 

CC)NCUIJINi\GE,  concnbinaiiia.^  In  common  acceptation,  the  kee|)» 
ing  of  a  harlot  or  concubine  ;  but  in  a  legal  sense,  it  is  used  as  an  ex- 
ception against  her  that  sueth  for  dower,  alleging  thereby  that  she  was 
not  a  wife  lawfully  marrieil  to  the  party,  in  whose  land  she  seeks  to 
be  endowed,  but  bis  concubitu-.  lirit.  c.  107.  Bract,  lib.  4.  tract.  G, 
ca/i.  8.  There  was  a  concubinage  allowed  in  scripture  to  the  Patriarchs, 
accundutii  Icgrm  matrimonii,  &tc.  Blount. 

CONUEUS,  from  the  I'r.  conduire,  to  conduct.]  Such  as  stand 
upon  high  places  near  the  sea-coast,  at  the  time  of  herring-fishing,  to 
make  signs  with  boughs,  Sec.  to  the  tishernicn  at  sea,  which  way  the 
shoals  of  herrings  pass  ;  for  this  may  be  better  discovered  by  such  as 
stand  upon  some  high  cliff  on  the  shore,  by  reason  of  a  kind  of  blue 
colour  which  the  herrings  cause  in  the  water,  than  by  those  that  are 
in  the  ships  or  boats  for  fishing.  These  are  otherwise  called  liuers 
and  balkers,  directors  and  guidcrs.    Sec  stat.  1  Jac.  I.  c.  2.". 
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